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SMITH, J.:

Defendant was convicted of a class C felony and

sentenced to three and one-half years in prison for possessing a

loaded weapon in his home.  He does not dispute that his conduct

is punishable as a crime, but says that punishing it as a class C

felony violates his Second Amendment right to keep and bear arms. 

We hold that this right has not been violated.
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I

Defendant's ex-girlfriend Erica lived in an apartment

in Hempstead, Long Island.  Though their romantic relationship

had ended, defendant visited her and stayed at her apartment 

frequently -- so frequently that the trial court, which tried the

case without a jury, found that the People had failed to prove

that Erica's apartment was not defendant's home.  On the day

before the event that is now at issue, defendant was at Erica's

apartment, heard shooting outside, and decided to bring a gun

with him for protection the following day.

On that day, defendant arrived at Erica's apartment

with a loaded handgun, for which he had no permit.  He chatted

with members of Erica's family, then stepped outside --

apparently still, under the findings of the trial court, in the

curtilage of his home.  There he encountered two men, one of whom

was Quentin Roseborough.  After an argument, defendant drew the

gun and shot Roseborough dead.

Defendant was indicted on one count of murder and three

counts of criminal possession of a weapon.  He raised a

justification defense to the murder charge, relying on his own

written statement to the police and testimony before the grand

jury, in which he said that he shot Roseborough -- known to him

by the nickname "Maniac Guns" -- after Roseborough pulled a gun

on him.  Eyewitnesses corroborated significant details in

defendant's account, and the trial judge believed it.  The court
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acquitted defendant of murder, of manslaughter as a lesser

included offense, and of possession of a weapon with intent to

use it unlawfully.  The court convicted him, however, of criminal

possession of a weapon in the second degree (possession of a

loaded firearm), a class C felony, and of criminal possession of

a weapon in the third degree (possession of a firearm by one

previously convicted of a crime), a class D felony.

Defendant had a previous conviction for a misdemeanor,

resisting arrest, which was essential to both of his weapon

convictions.  As we explain in more detail below, the prior

misdemeanor barred defendant from defeating the second degree

weapon possession charge on the ground that the possession took

place in his home (see Penal Law § 265.03 [3]); and previous

conviction of a crime is an element of third degree weapon

possession (see Penal Law § 265.02 [1]).  If he had not

previously been convicted of any crime, defendant would have been

found guilty in this case only of a class A misdemeanor, criminal

possession of a weapon in the fourth degree (possession of a

firearm) (Penal Law § 265.01 [1]).

Defendant moved in the trial court, pursuant to CPL

330.30, to set aside his conviction for second degree weapon

possession.  The Court denied the motion and sentenced defendant

to three and one-half years of imprisonment on the second degree

count and one year on the third degree count, to run

concurrently.  The Appellate Division affirmed the judgment of
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conviction and sentence as to both counts, rejecting defendant's

argument that his Second Amendment rights had been violated

(People v Hughes, 83 AD3d 960 [2d Dept 2011]).  A Judge of this

Court granted leave to appeal (19 NY3d 961 [2012]), and we now

affirm.

II

Defendant's only significant argument on appeal is that

his convictions of a class C and a class D felony infringed his

Second Amendment right to keep and bear arms.  The People assert

that we may not reach this argument because it is not preserved. 

As to defendant's conviction for third degree weapon possession

(the class D felony), the People are right.  Defendant never

challenged the third degree count on constitutional grounds at

Supreme Court.  But as to defendant's second degree (class C

felony) conviction, we conclude that, as the Appellate Division

held, the preservation was adequate under the circumstances of

this case.

Defendant did not move before or during trial to

dismiss the second degree weapon possession charge on

constitutional grounds.  He did, however,  make such a motion

after trial, but before sentence, pursuant to CPL 330.30.  He

argued -- essentially as he argues here -- that to convert a

weapon possession crime to a class C felony on the basis of a

prior misdemeanor conviction is an infringement of his right to

keep and bear arms.
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The People argued in Supreme Court this issue was

raised too late.  They had a point.  CPL 255.10 [1] [a] defines a

motion to dismiss or reduce an indictment as a "pre-trial

motion," and CPL 255.20 (1) requires such motions to be made

"within forty-five days of arraignment and before commencement of

trial."  The trial court might well have been within its

discretion if it had refused to consider defendant's CPL 330.30

motion.  However, the People, though complaining of the motion's

tardiness, did not suggest that they had been prejudiced by the

delay.  They now argue that, had defendant's argument been raised

earlier, they might have mooted it by proving that defendant had

a prior felony conviction, but they never said this to the trial

court.

The trial court did not accept the People's timeliness

objection, and decided defendant's motion on the merits.  We

reject the idea that the court was powerless to do so.  Defendant

could have asserted his constitutional claim in a motion to

dismiss the indictment pursuant to CPL 210.20, a motion that must

normally be made before trial, but one which "the court, in the

interest of justice, and for good cause shown, may, in its

discretion, at any time before sentence, entertain and dispose of

. . . on the merits" (CPL 255.20 [3]).  The court was not

deprived of its discretion because defendant may have put the

wrong section number -- CPL 330.30 rather than 210.20 -- on his

motion papers, and it was not an abuse of discretion for the
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court to entertain the belated motion.  Having been raised by

defendant and decided by the trial court, the constitutional

issue as to the second degree weapon possession conviction was

preserved for appeal (see CPL 470.05 [2]).

III

Under Penal Law § 265.01 (1), a person who "possesses

any firearm" is guilty of criminal possession of a weapon in the

fourth degree, a misdemeanor.  But a person who possesses "any

loaded firearm" is guilty of criminal possession in the second

degree, a class C felony (Penal Law § 265.03 [3]), unless "such

possession takes place in such person's home or place of

business" (id.).  The home or business exception is inapplicable,

however, if the person possessing the weapon "has been previously

convicted of any crime" (Penal Law § 265.02 [1], incorporated by

reference in Penal Law § 265.03 (3); see People v Jones, ___ NY3d

___ [2013] [decided today]).

This last provision -- the prior-crime exception to the

home or place of business exception -- resulted in defendant's

conviction for second degree weapon possession.  Although the

trial court found that defendant possessed the gun in his home,

that does not help him under the statute, because he was

previously convicted of a misdemeanor, resisting arrest. 

Defendant's argument is, in essence, that to elevate a weapon

possession charge to a class C felony on the basis of a prior

misdemeanor conviction impermissibly burdens his right to keep
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and bear arms under the Second Amendment ("A well regulated

Militia, being necessary to the security of a free State, the

right of the people to keep and bear Arms, shall not be

infringed"), which was interpreted in District of Columbia v

Heller (554 US 570 [2008]) and McDonald v City of Chicago (130 S

Ct 3020 [2010]) to create an individual right to bear arms that

the states are bound to respect.

To put defendant's argument in context, it is important

to understand that New York's criminal weapon possession laws

prohibit only unlicensed possession of handguns.  A person who

has a valid, applicable license for his or her handgun commits no

crime (Penal Law § 265.20 [a] [3]).  Nor is a license to possess

a handgun in one's home difficult to come by.  Subject to some

qualifications, a "householder" is entitled to a license to "have

and possess in his dwelling" a pistol or revolver (Penal Law §

400.00 [2] [a]); the only qualification relevant here is that the

householder must not have been "convicted anywhere of a felony or

a serious offense" (Penal Law § 400.00 [1] [c]).  Resisting

arrest is not a "serious offense" as defined in the Penal Law

(Penal Law § 265.00 [17]).  Thus, if the resisting arrest

conviction was defendant's only one, there is no apparent reason

why he could not have obtained a license to have a handgun in his

home.  It is undisputed, however, that he had no such license.  

Defendant does not dispute the State's power to punish

him for having an unlicensed handgun in his home.  He claims,
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however, that punishment of this crime as a class C felony is

unconstitutionally severe.  The People say that defendant's

argument is fundamentally misconceived: the Second Amendment,

according to the People, limits a state's power to punish gun

possession, but does not limit the severity of punishment when a

constitutionally valid law has been violated.  Severity, they

say, is governed by the limitations of the Eighth Amendment ("nor

[shall] cruel and unusual punishments [be] inflicted").

Defendant cites no case in which the Second Amendment

has been applied to limit the penalties that may be imposed for

concededly unlawful gun possession.  The People, on the other

hand, cite no authority holding that no such Second Amendment

limits exist.  The question appears to be an open one, and we

need not decide it here.  Assuming that there are cases in which

the severity of punishment would transgress Second Amendment

limits, this is not such a case.

We assume without deciding that the punishment imposed

on defendant is subject to Second Amendment scrutiny, and we

therefore consider what level of scrutiny is triggered by a

Second Amendment claim.  This question was left unanswered by the

Supreme Court in Heller (see 554 US at 628-629).  Since Heller,

several federal Courts of Appeals have applied intermediate

scrutiny in Second Amendment cases (see Heller v District of

Columbia, 670 F3d 1244, 1261-64 [DC Cir 2011]; United States v

Booker, 644 F3d 12, 25 [1st Cir 2011]; United States v
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Masciandaro, 638 F3d 458, 471 [4th Cir 2011]; United States v

Chester, 628 F3d 673, 683 [4th Cir 2010]; United States v

Marzzarella, 614 F3d 85, 97 [3d Cir 2010]; United States v Reese,

627 F3d 792, 802 [10th Cir 2010]; United States v Skoien, 614 F3d

638, 641-642 [7th Cir 2010] [en banc]; contra, United States v

Engstrum, 609 F Supp 2d 1227 [D Utah 2009]).  Indeed, the Supreme

Court's Heller opinion itself seems to point in the direction of

intermediate scrutiny.  It flatly rejects the less stringent

rational basis scrutiny (554 US at 628 n 27); on the other hand,

it says that nothing in its opinion "should be taken to cast

doubt on" a number of "longstanding prohibitions" of firearms

possession (id. at 626-627).  Such an endorsement of categorical

restrictions seems hard to reconcile with the highest level of

scrutiny, strict scrutiny, as usually practiced.  We conclude

that, assuming any Second Amendment scrutiny is appropriate here,

intermediate scrutiny is the right kind.

Intermediate scrutiny requires us to ask whether a

challenged statute bears a substantial relationship to the

achievement of an important governmental objective (Clark v

Jeter, 486 US 456, 461 [1988]).  Penal Law § 265.03 (3), making

it a class C felony for anyone previously convicted of any crime

to possess an unlicensed, loaded firearm in his home or

elsewhere, easily passes this test.  The statute does not, it

must be remembered, forbid anyone convicted of any misdemeanor

from possessing a gun on pain of class C felony punishment; most
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misdemeanants -- including the present defendant, assuming that

resisting arrest was his only prior crime -- are eligible for

licenses to have guns in their homes.

It is beyond dispute that preventing the criminal use

of firearms is an important government objective; and keeping

guns away from people who have shown they cannot be trusted to

obey the law is a means substantially related to that end.  More

specifically, to punish severely a convicted criminal who, though

eligible for a license, again violates the law by obtaining an

unlicensed gun is a means well-suited to the end of assuring that

lawbreakers do not have firearms.  We need not decide whether a

truly draconian sentence for such unlawful possession would raise

constitutional problems.  The three and a half year sentence this

defendant received does not.

Accordingly, the order of the Appellate Division should

be affirmed.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order affirmed.  Opinion by Judge Smith.  Chief Judge Lippman and
Judges Graffeo, Read, Pigott and Rivera concur.  Judge Abdus-
Salaam took no part.

Decided November 19, 2013

- 10 -


