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VEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 14
In the Matter of EDI TH W ESENTHAL, X | NDEX NO. 14513/ 06
etc.
BY: ELLIOT, J.
- against -

DATED: March 6, 2007
PAUL A. ROLDAN, etc., et al.

In this Article 78 proceeding, petitioners Edith
W esent hal and Phyllis Wesenthal seek a judgnent declaring that
the inplenmentation of the decision and order of respondent Paul
A. Roldan Deputy Comm ssioner of the Ofice of Rent
Adm ni stration, New York State D vision of Housing and Conmunity
Renewal (DHCR) dated May 3, 2006, is arbitrary and capri cious,
and seek to nodify the Rent History Report so that it conforns to
the | anguage of the Conm ssioner’s order, to recalculate the
maxi mum col l ectible rent to $387.86 a nonth, and to nodify the
rent overcharge period. Petitioners also seek to recover costs
and attorneys’ fees fromthe respondent agency.

Petitioners Edith Wesenthal and Phyllis Wesenthal are
rent controlled tenants in a housing accommodati on known as
Apartnment 4B, 85-32 143rd Street, Briarwood, New York. On
January 6, 2000, the Wesenthals filed a rent overcharge
conplaint with the DHCR, stating that they had noved into the

subj ect apartnent in Cctober 1965 at which tine the rent was
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$124.00 per nonth, and that the current rent was $282.32 per
nmont h, pursuant to a DHCR rent reduction order. The tenants
asserted that the | andlord had di sregarded rent reduction orders
and had been overcharging them since 1996, that they were not
served with RN-26 forns in contravention of the Rent Control Law,
that they had been overcharged for fuel costs after the endi ng of
the fuel cost program and that they had been sent rent bills
with differing amounts. The landlord, Crescent Five Associ ates,
served an answer on February 8, 2001, in which it asserted that
the clained overcharge was for a period beyond the 2 year | ook
back period under the Rent Control Law, that the Report of
Maxi mum Rent issued on August 16, 1999 which provided that the
rent was $282.32 a nonth from January 1, 1999, and the Report of
Maxi mum Rent issued on August 30, 2000 which provided that the
rent was $444.10 from January 1, 2000, were not inconpatible and
could be reconciled; that as the last rent was set at $444.10
there was no overcharge and no new report was necessary; and that
it would investigate the service of the RN-26 forns and that even
if the service was defective the owner had not forfeited its
right to collect a prospective Maxi num Base Rent (MBR) i ncrease.
On January 17, 2003 the Rent Adm nistrator issued an
order establishing the Maxi mum Collectible Rent (MCR) for the
subj ect apartnment as $537.70 per nonth, effective January 1,
2001. The Rent Admi nistrator determned that the MR increases

for the 1992-1993 biennial period were not included in the
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calculation of the MCR, as the agency’s records did not indicate
that the owner had filed a requisite naster building rent
schedul e for that period. In addition, notwthstanding the
tenants’ allegations regarding the landlord's failure to serve
RN-26 forms for 1994-1995, and the late service of the RN-26
forms for 1999-1999 in March 2000, the Rent Adm nistrator
determ ned that the MBR rent increases for this period should be
included in calculating the MCR, as the agency’s records
indicated that the landlord had filed the relevant master
buil ding rent schedules in which it affirnmed that the requisite
RN-26 fornms had been tinely served on the subject tenants. The
Rent Admi nistrator stated that as the DHCR does not have the
authority to issue an order in an overcharge case that can be
entered as a judgnent, the tenants would have to conmence a
pl enary action as regards any possible fuel overcharges.
Attached to the Rent Administrator’s order was a conputer
generated printout of the subject apartnent’s rental history from
January 1, 1972 through January 1, 2001, with a brief explanation
of each rent adjustnent.

On February 21, 2003 the tenants filed a Petition for
Adm ni strative Review (PAR) in which they asserted that the DHCR
had i ssued an order on April 21, 1989 denying the landlord a MBR
rent increase for 1986-1987, and therefore the Rent Adm nistrator
had incorrectly included MBR rent increases for the 1986-1987

bi enni al period when calculating the MCR for the subject
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apartnent; that the Rent Adm nistrator should not have included
the MBR rent increases for the 1994-1995 biennial period as the
tenants were not served with the RN-26 fornms; and as the
1998- 1999 RN-26 fornms were not served until March 2000, MBR rent
increase for this period should not have been included in
cal cul ating the MCR

On February 27, 2003 the DHCR nailed a copy of the PAR
to the landlord, along with a notice informng the [ andlord that
it had 20 days in which to submt an answer. The landlord did
not file an answer to the PAR

Paul A. Roldan, the Deputy Conm ssioner of the DHCR
i ssued a decision and order dated May 3, 2006 in which he granted
the PAR in part, and recalculated the MCR in order to take into
account that the landlord was not eligible to collect MR rent
i ncreases during the 1986-1987 biennial period, due to a prior
final order issued by the agency on April 21, 1989. The Deputy
Comm ssi oner reviewed the evidence in the agency’s records, as
well as the evidence submtted by the tenants, and found that:

“As the record reflects that the subject apartnent’s

maxi mum col l ectible rent was not increased

from 1993 through 1996, which is contrary to

the subject apartnent’s nmaxi num coll ectible

rents listed in the 1994 and 1995 “Master

Bui | ding Rent Schedul e(s),” the Comm ssi oner

finds that the subject tenants’ allegation

that they were not served with the 1994 and

1995 RN-26 forns is credible. Mreover, the

Commi ssioner points out that the landlord did

not submt a copy of the 1994 and 1995 RN 26

forms in this proceeding, although afforded

anpl e opportunity to do so. Accordingly, the
Conmmi ssioner finds that the |andlord has
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forfeited his right to collect MR rent

i ncreases for the 1994-1995 biennial period
for the subject apartnent. Based upon the
above, the Conm ssioner finds that the
Adm ni strator’s order herein under review
shoul d be nodified to recal cul ate the subject
apartnent’s maxi mum collectible rent taking
into account that the landlord is not
eligible to collect MBR rent increases during
the 1994-1995 bi enni al peri od.

The rent agency’s records reflect that the 1998 and
1999 RN-26 fornms that were served upon the
subject tenants were both dated March 14,
2000, which is contrary to the Iandlord’s
affirmation in its 1998 and 1989 “Master
Bui | ding Rent Schedul e(s)” that the rel evant
RN-26 fornms had been tinely served within 60
days of Septenber 1998. The Conm ssi oner
notes that when an RN-26 form has been
untimely served the rent increase is to be
coll ected prospectively. However, the
Comm ssioner finds that the 1998-1999 MBR
rent increases cannot be effective in the
year 2000 because the landlord may not
collect nore than 7.5% in MBR rent increases
during a cal endar year, pursuant to Section
2201.6(a)(1) of the Gty Rent and Eviction
Regul ati ons. As the 1998-1999 RN-26 forns
were served on the subject tenants during a
subsequent biennial period, the Conm ssioner
finds that the subject landlord has forfeited
the right to collect MBR rent increases for
the 1998-1999 biennial period for the subject
apart nment. Based upon the above the
Comm ssioner finds that the Adm nistrator’s
order herein under review should be nodified
to recalculate the subject apartnent’s
maxi mum col | ecti ble rent taking into account
that the landlord is not eligible to collect
MBR rent increases during the 1998-1999

bi enni al period.”

The Deputy Conmm ssioner noted that the rents in this
proceedi ng “do not include adjustnments to the maxi num col |l ectible

rents which may be effective after January 1, 2001, nor do they
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i nclude fuel cost adjustnents the landlord nay be entitled to
col | ect”. Attached to the opinion and order was a revised
conputer printout which recalculated the subject apartnent’s
maxi mum col | ectible rent, taking into account the nodifications
set forth in the Conm ssioner’s order. The Comm ssi oner
determ ned that the Rent Adm nistrator’s order should be nodified
to reflect that the maximum collectible rent was $432. 34 per
nmont h, effective January 1, 2001.

Petitioners thereafter comrenced this proceeding and
seek a judgnent declaring that the respondent’s inplenentation of
the decision and order of My 3, 2006 was arbitrary and
capricious, nodifying the Rent History Report so that it conforns
to the | anguage of the Conm ssioner’s order, recalculating the
maxi mum col l ectible rent to $387.86 a nonth, nodifying the rent
overcharge period, and directing the DHCR to pay petitioners
costs and attorneys’ fees. Petitioners assert that although the
Comm ssioner initially did not include in its calculations the
MCR rent increases for the 1986-1987, 1994-1995 and 1998-1999
bi ennial periods as the landlord failed to properly serve the
RN-26 forns, the Rent Hi story Report reflects that rent increases
wer e added prospectively, and therefore the calculation of the
anmount of rent for the subject apartnent is arbitrary and
capricious, fails to conform to agency precedent, and |acks a
rational basis. Petitioners seek a judgnment directing the

i ssuance of a new Rent Hi story Report which confornms to the
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| anguage of the Comm ssioner’s order, recalculates the naxi mum
collectible rent, and nodifies the date of the rent overcharge
peri od, thereby reducing petitioners’ nonthly rent to $387.86
Petitioners further seek a judgnment directing the DHCR to pay
their costs and attorneys’ fees.

Petitioners’ second cause of action against the
| andl ord has been discontinued pursuant to a stipulation dated
Oct ober 27, 2006.

Respondent, in opposition, asserts that its decision
and order of May 3, 2006, the Rent H story Report, and its
calculation of the nmaximum collectible rent for the subject
apartnent, is neither arbitrary nor capricious, nor contrary to
agency precedent and has a rational basis in the |law and the
record.

It is well settled that the court’s power to review an
adm nistrative action is limted to whether the determnnation is
in accordance with law and is neither arbitrary nor capricious
(Adm nistrative Code of the City of New York § 26-411[b]; see

al so Matter of Colton v Berman, 21 Ny2d 322 [1967]; Matter of

36- 08 Queens Realty v New York State Div. of Hous. and Community

Renewal , 222 AD2d 440 [1995]). In the case at bar, the court
finds that the DHCRs decision and order of May 3, 2006, which
granted the tenant’s PAR, and nodified the Rent Adm nistrator’s
order by recalculating the maxi mumcollectible rent to be $432. 34

a nonth, as well as the subject Rent History Report, has a
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reasonabl e basis in the law and record, and is neither arbitrary
nor capricious and, therefore, will not be disturbed.

It is well within the DHCRs scope of authority to
determine the Ilawful rent for rent-controlled housing
accomodations. (See 9 NYCRR 2202.22, Admi nistrative Code of the
Cty of New York, § 26-405). In the wthin proceeding, the
Deputy Conm ssioner in his decision and order determ ned that the
| andl ord had forfeited its right to collect MBR rent increases
for the subject apartnent for the 1994-1995 and 1998-1999
bi enni al periods, and recal cul ated the maxi num coll ectible rent,
taking into account that the |andlord was not eligible to collect
MBR rent increases during those periods. MR rent increases thus
were excluded for the 1986-1987, 1994-1995 and 1998- 1999 bi enni al
periods. Petitioners’ assertion that it was an error for the MBR
rent increases to be added back into the rent prospectively, and
that this resulted in a mathematical error which is in conflict
with the Commi ssioner’s determ nation, is rejected. The court
finds that the Rent History Report is consistent with the Deputy
Comm ssioner’s order, which explicitly stated that the MR
i ncreases could not be collected during the stated periods, and
were prospective only. Contrary to petitioners’ assertions, the
DHCR does not have a witten policy which prohibits such rent
i ncreases from being applied on a prospective basis. The RN 26
formrelied upon by petitioners states that a failure to tinely

serve the formw Il result in such an increase being granted only

[* 8]



prospectively. There is nothing in the RN-26 form in DHCR
policy, or the Rent Control Law and Regul ati ons whi ch pernmanently
bars an owner from collecting an MBR increase, on a prospective
basi s. Since the violations which resulted in the 1989 order
were corrected in 2000, the Deputy Conmi ssioner properly included
in his calculations the applicable MBR rent increases on a
prospective basis. The court also notes that the rent
cal cul ations properly included applicable adjustnents for rent
controll ed apartnments which are provided for in Section 26-405 of
the Adm nistrative Code of the Gty of New York and DHCR Policy
St at enment #22.

Contrary to petitioners’ assertions, the provisions of
9 NYCRR 2201.6(c) do not permanently bar a |andlord who failed to
serve a RN-26 formfromcollecting the maxi mum coll ectible rent.
Rat her, this provision provides that:

“No increase in maxi numrent pursuant to this section,

in any year other than a year in which a

maxi mum rent, established pursuant to section

2201.4 if this Part or adjusted pursuant to

section 2201.5, takes effect, shall be

collectible until the landlord shall have

given notice thereof to the tenant on a form

prescri bed by the admnistrator. A copy of

such form shall be filed with the

admnistrator within 30 days of its

transmttal to the tenant. Failure to conply

with the provisions of this paragraph shall

authorize the admnistrator to revoke the

| andl ord’s entitlenent to any such increase.”

Thus, there is nothing in this | anguage which requires

the respondent to pernmanently revoke the |andlord’s entitlenent
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to a rent increase due to its failure to tinely serve the RN 26
forms. To the extent that petitioners assert that DHCR Fact
Sheet #22 requires a different result, the court finds that said
Fact Sheet does not carry the weight of |aw, and does not serve
as a legal basis for establishing the eligibility for collecting
a rent increase. The court therefore finds that the Deputy
Comm ssioner properly included MBR rent increases in his
calculations for the period of tine after the RN-26 notices were
in 2000.

Accordingly, petitioner’s request to nodify the DHCRs
order of May 3, 2006, to nodify the rent history chart, and for
attorney’s fees, costs and disbursenents is denied in its
entirety, and the petition is dism ssed.

Settle judgment.

J.S. C
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