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have voided the unrecorded Wells Fargo mortgage (Wells Fargo contends that this is not the
case), USR’s contention the Trustee automatically takes title free of unrecorded liens and passes
that on to subsequent purchasers is without basis. A Trustee is not a bona fide purchaser, but
merely has an analogous power to void unrecorded liens. While someone obtaining title from a
bona fide purchaser takes free of unrecorded liens notwithstanding perso-nal knowledge of the
liens (Wood v. Chapin, 13 NY 509 [1856]), there is no case law demonstrating that a Trustee
who has not acted to void unrecorded liens passes on the status of a bona fide purchaser to the
subsequent owner. To the contrary, in order to void an unrecorded security interest, the trustee
must bring an adversarial proceeding pursuant to Bankruptcy Rule 7001(2). Here, the Trustee’s
Motion to Sell explicitly acknowledges the Wells Fargo and Citibiank mortgages. Additionally,
contextual evidence regarding the price at which USR purchased the parcel as opposed to the
value of the parcel makes it clear that all parties understood USR to be purchasing the parcel
subject to both the Wells Fargo and Citibank mortgages.

Further, USR’s contention that it has superior title to the Citibank mortgage is entirely
without basis. Neither the Wells Fargo mortgage or the subordination agreement were recorded
when bankruptcy proceedings were commenced. Even if the Trustee had acted to void the Wells
Fargo mortgage that would have no impact on the Citibank mortgage. Even if USR were an
actual bona fide purchaser without knowledge of the Wells Fargo mortgage, USR would be
bound by the terms of the properly recorded Citibank mortgage. The subordination agreement
controls the respective rights and liabilities of Wells Fargo and Citibank, it does not make the
validity of the Citibank mortgage contingent on the validity of the Wells Fargo mortgage.

Accordingly, this Court, in an exercise of discretion, opts to resolve the motions
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submitted for reconsideration by stipulation of all parties on the merits. Accordingly, this Court
denies USR’s motions for summary judgment against Wells Fargo and Citibank, grants Wells
Fargo’s motion for summary judgment in its action to foreclose on USR, grants Citibank’s
motion for summary judgment against USR in its foreclosure action and appoints

licha A Dassele, E_%,_ as a Referee to ascertain and compute the amount due to
Wells Fargo and Citibank herein for principal and to commute the amount due to Wells Fargo
and Citibank herein for principal and interest and otherwise upon the mortgage and to set
examine and report whether the mortgaged premises can be sold in parcels.

All papers, including this Decision and Order, are being returned to the attorney for the
Defendants. The signing of this Decision and Order shall not constitute entry or filing under
CPLR § 2220. Counsel are not relieved from the applicable provisions of that section respecting
filing, entry and notice of entry.

SO ORDERED!

Dated: June,2 72007
Albany, New York
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PAPERS CONSIDERED:

L. Notice of Joint Motion for Consideration, Reconsideration and/or Reargument, dated
June 3, 2007
2 Stipulation by All Parties, dated June 5, 2007.
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