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At ai1 1AS Tenn, City Part 19 of the Supreme 
Court ofthe State of New York, held in and for 
the County of Kings, at the Courthouse thereof 
at 3.60 Adams _St:, arooklyn,,New York: 

PRESENT: HON. HEELA D. C.APELL, J.S.C; 
-------------- - -------- , -- ---------------- - -- :. ---------X 

_PHYLLIS MCBRIDE. 
Plaintiff,. ' Index No. 521629/19 

-against- . Mot. Seq. # .J~4 

STEVEN COLBY,M.D., TER.RENCESACCHI, M.D., 
ROBABEH MOHAMMADZADEH, M.D., SEBRON 
HARR.ISON, M.D., SABRINA SALEEM, M.D., SOFY A 
KOSTANY AN, M.D., IVANCARMINE GAMBARDELLA, 
M.D., TIFFANY LQ, P.A., BEIYlSI-IEN, M.D., TANYA 
DADASHEVA, N.P., ALEXA K. NASTI. R.N;, ANDREW 
"CHRISTIAN, P.A., and NEW YORK PRESBYTERIAN 
BROOKLYN ·METHODISTHOSPlTAL, 

Defendant~. 

DEC1SION/ORDER 

Recitation, ·as required by CPLR § 22 l 9(a), of the el_ectronica11y filed papers considered in the review of 
de fondants' motions for ·summaryjudgm ent, purs:uanrn:r CPLR § 321 Z(b ); -num beted as they appear on NYSCEF. 

Papers 
Notice of Motion, Affinnations, and Exhibits Annexed ............... . 
Opposing Affirmations and Exhibits Annexed .•........ , ..... , ..... . 
ReplyAffrrmations and Exhibit~ Annexed ....... · .......... ; ..... , . , 

_Numbered 
99-ll4, 116-137 
138, 139-140 
143-144, 145 

Plaintiff Phyllis McBride ("PlaintLff'') received medico-surgical treatment at. 

defendant New York Presbyterian Brooklyn Methodist Hospital (''Hospital') by var:ious 

. individual d~fendants, including the moving defondants Steven Colby, M.D, ("Dr. Colby"), 

Sebron Harrison, M.D. (":Or.. Han:ison'i1 and Iv_anC.;trmine. Gambardella, M.D. 

("Dr. Garbardella"), from October 20, 2018 to January 5, 2019. Thereafter, she 

_commenced a timely action to recover damages for medical malpractice against, among 
. ' 

------------·-----· , ...... . 
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others, Drs. Colby, Harrison; and Gambardella (collectively, "Defendants"), alleging that_ 

as the result of Defendants' acts or orniss ions, she sustained. multipl c, life-altering in juries, 

including ait"infection with MRS A (a nosocomial superbug), vegetative endocarditis of her 

mitral -valve, the .repiacem_em of h~ mitral valve, the iatrogenic (surgery-caused) 

impafrment of her atrial valve, and the insertion of a pacem_aker. After discovery was 

completed and a note of issue was filed, Dr. Colby individually, and Drs. Harristm with 

Gambardella jointly, timely moved for summary Judgment dismissing Plaintiffs complaint 

as against them (mot. seq.# 3-4, respectively). The motion of Dr. Colby, an infectious 

disea~e speciaHst, is supported by (among other submissions) the expert affinnation of 

William Mandell, M.D. (''Dr. Colby~s Expert"), a New York State-licensed, board~ceriified 

intemi~\ with ti)e sub-(;ertiflcation in infectious diseases (NYSCEF Do_c: No. 101 ). The 

Joint motion of :Or. Harrison, a thoracic surgeon, and of Dr. Gambardella, a cardiac 

surgeon, is· supported by (among other submissioiis}the expert affirmation ofGcorgeTolis, 

M.D. ("Drs. Harrison/Gambardella's Expert"), a New York State-licensed, boarq-certified 

general -and cardiothoracic surgeon (NYSCEF Doc. No. 118). Plaintiff opposed both 

motions solely py wax of her counsel's separate affirmation and without submitting an 

expert: affirrhati'on in opposition to either. motion (NY SCEF . Doc Nos. 13 8-139). On 

February 29, 2024, both motions were fully submitted, with the Court reserving d1;:cision. 

_ .. ;The essential elements of medical malpractice are-{1) a deviat:ion or departure from 

accepted medical practice, and (2) evidence that such departure was a proximate cause of 

injury." DiMitti v Mansouri, 302 AD2d 420, 421 (2d Dept 2003). "dn a motion foi: 
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summary judg01ent.dismissing the complaint in a medical malpractic~. action, the defendant 

doctor has the initial burden of establishing the abse:nce of any departure from good and 

accepted medical practice or that the plaintiff was notiQjured thereby." Hayden v Gordon,, 

91 AIJ3d. 819, 820-821 (2d Dept 2012). ' 0Once a defendant physic.ian has made- such 

a showing. the burden shifts to the plaintiff to demonstrate the existence of a triable issue 

of fact, but only as to the elements ort which the -defendant met the prima facie burden." 

Gillespie v New York Hosp. Queens, 96 AD3d 901, 902 (2d Dept 2012) (internal citation 

omitted). "_[E]xcept as to matters within the ordinary experience and knowledge of [lay 

persons], in a 111edica_l malpractice ac_tion, expert_medicalo_pinion evidence [both in support 

of, and in opp6'sition to, a sumn1ary judgment motion] is required to demonstrate merit" 

Fio_re vGalarzg, 64 NY2d999, 1001 (1985). 

Here, each Defendant has de.mon_strated his respective entitlement to summary 

judgment as a matter of law by way of Dr. Colby~·s Expert as to Dr. Colby and by way of 

Dr. Harrison/Gambardell.i's Expert ,as· to the latter Defendants. The defense .experts 

opined; based upon their respective review of. the meQ.ica_l :records, the depositi_on 

testimony, and pleadings, that none of Defendants-departed from the applicable standards 

of the medico,..surgical practice and that, in any event, none of them caused or contributed 

to Plaintiff's injuries. See e.g. Corujo v Caputo,_ AD3d __J. 2024 NY Slip Op 00756-

(2d Dept·2024);Assunta v Rubin, 189AD341321, 1)23 (2d Dept 2020). 

Plaintiff has failed to raise a triable issue of fact, in opposition to the motions. 

"Since a medical diagnosis is outside the experience and knowledge of an ordinary lay 

3· 
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person, ... [P]laintiff was required to submit an expert medical opinion in opp_osition.1' 

Lingfei Sun v City of New York, 99 AD3d 673, 676(2d Dept 2012), lv denied20:NY3d854 

(2012), rearg denied20 NY3d 1057(2013); Because·Plaintfffhas not s·ubmitted an expert 

a$nnation. iq opposition to either motion~ she has failed to raise a triable issue of fact. See 

Benedetto v 'Tannenbaum, 186 AD3d 1596, 1598 (2d Dept 2020); Bethune v Monhian,. 

I·68AD3d 902, 903 (2.d Dept 2019); Koster v Davenport, 142. AD3d 966, 969 (2d Dept 

2016), lvdenied2S NY3d 911 (2016); Savage v Quinn, 91 AD3d 748, 750 (2dDept 2012); 

.D 'Elia v Menorah Home & Hosp. for Aged & Infirm; 51 AD3d 848, 851 (2d Oept 2008); 

.Juba v Bachman~ 25_5 _AD2d 492, 493 (2d Dept 1998), lv denied 93 NY2d 809 (1999,). 

Further, the affirmation in opposition of Plaimiff's counsel is "without evidentiary 

valu~ and thus unavailing:" See e:g. Zuckermcm v City o/New York, 49 NY2d 557, 5'63 

(1980)~ Rivers V-Birn.ba,µn~ 102 AD3d 26,48 (2d Dept 2012). 

Plaintifrs contention that. Dr. Cplby's. motion is defective on account of his 

counsel's Initial failure to include with "it ·a full transcript of bis pretrial testimony is 

meritless, C_PLR § 2001 requ,ires.ihat ''ifa substantial tight of a party is not prejudiced·, the 

mistake, omission, defect or irregularity shalt be disregarded." Although ·Dr. Colby's 

counsel.initia.Uy fail@ to include:withhis motion a full transcriptofhis pretrial testimony, 

Plaintiff did submit a full transcript of Dt. Colby's pretrial testirnoijy with her opposition 

{NYSCEF Doc No. i40). As such, it is obvious that Plaintiff was in possession of .a 

complete copy of Dr. Colby's pretrial deposition testimony at the time of her opposition. 

Thus, Plaintiff Was not prejudiced by Dr. Colby's counsel '·s ·omissi,on·. See Long Is. Pine 

4 
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Barrens Socy., Inc. v·County of Suffolk, 122 AD3d 688, 691 (2d Dept 2014), Iv denied 

25 NY3d 914 (2015);Avalon Gardens Rehabilitation & Health Care Ctr., LLCv Morsello, 

97 AD3d 611, 612 (2d Dept 20i2). See also Montalvo v Episcopal Health ServSc.-, Inc .• 

172 AD3d 1357, 13.59 (2d _Dept .2019) . 

.Similarly unavailing is Plaintiff's 'contention tl).at Dr. Harrison/Gambardena's 

expert was. in effect, ·incompetent 'because he erroneously characterized Plaintifrs mitral 

valve replacement (''MVR") as the '~ablation"' in 167 of h.is affirmation atNYSCEF Doc 

No. 118. The defens·e expert1s one-time reference to the MVR as the ablation was an 

obvious mistake in his otherwise comprehensive-affirmation. To disregard the inaq.vertent 

error would not prejudice a substantial right of Plaintiff becaus~ 

Dr. Harrison/Gambardella·'s expert had correctly referred to the MVRa total ofninetimes 

(in ·4J~ 30, 49,.50, and 66 ofhis affinnation) before h~ i_ncorrectly _referred to 1pe MVR as 

the "ablaJion" (in 1 67_ of his affirmation). See CPLR § 2001; see also CPLR § 3026 

("Defects shall be ignored if a substanti_f,ll right of a party is not prejudiced.'); Matter of 

Greenfield v Town of Baby km Dept. of Assessment. 76 AD3d 1071, 1'073 (2d 'Dept 20 I 0). 

Plaintiff's final contention that- Dr. Gambardella did not property· obtain her 

_infonned coi:isent to the MVR r_epres~pts· a.nc.:w theory of liability which she-previously 

falled to assert in her complaint and bills of p·articulars.1 "A plaintiff cannot, for the first 

1 "Ablation" is defined as the "complete 'removal .or extinction, not merely ·mitigation or reduction1
\ for 

exam pie, ''[ r ]em ova! of a body part or the destruction of its function, as by a surgical procedure or morbid· 
process, or the presence or application ofa noxious substance." Stedman' s Medical Dictionary, Entry· 1180 
Ablation (online edition). 
2 See Vedfied Complaint. dated October- 1, 2019; Verified Bill of Particular-s as to Defendant JvanCarmine

(footnote continued). 
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time in opposition to a m9tion for summary judgment, raise a new or'materially different 

theory- of recovery against a party from those pleaded in the complaint and the bill of 

particuiars." Palka v Village of Ossining, 120 AD1d 641, 643 (2d Dept 2014). See also 

B_aca_lan v St; Vincent's Catholic Med. Ctrs. -o/New York, 179 AD3d 989,992 (2d Dept 

2020). Plaintift's belatedly asserted lack-of-consent theory; therefore, cannot be 

entertained. 

The Court has considered Plaintiffs remaining contentions and found them without 

merit. 

Accordingly, it is 

ORDERED that Dr. Colby's motion (in mot. seq. #,3) is granted in its entirety, and 

Plaintiff's cornplai.nt is djg,missed as against.him without costs and disbursements; and it is 

further 

ORDERED that Drs. Harrison and Gambardella 1·s joint motion {in mot. .seq, # 4) is 

granted in its entirety, and Plainti:tr s compJaint is dismissed · as against each and both of 

them without costs and disbursements; and itis further 

ORDERED that Dr. Coll'.!y's counsel, Rubin Paterniti Gonzales Rizzo Kaufman 

LLP. is directed to submit a proposed judgment, pursuant to 22 NYCRR § 202._48, as to 

Dr .. Colby; and it is further 

Gambardella, M.D., dated Janunry 2, 2020; Supplemental Verified Blll of Part.iculars as. tQ Defendant 
JvanCarmine Gambardella, M.D., dated Niay 8, 2023 (NYSCEF Doc Nos. 119,121, and 126, respectively). 
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ORDERED that Ors. Harrison and Gambardella's joint counsel, Aaronson 

Rappaport Feinstein & Deutsch, LLP, is directed to submit a proposed judgment, pursuant 

to 22 NYCRR § 202.48, as to Drs. Harrison and Gambardella~ and it is further 

ORDERED that, to reflect the dismissal of Ors. Colby, Harrison, and Gambardella 

from this action. as well as the prior stipulated dismissal of Robabeh Mohammadezedeh, 

M.D., Tiffany Lo, P.A., Beiyi Shen, M.D., Tanya Dadasheva, N.P., Alexa K. Nasti, R.N., 

and Andrew Christian, P.A., from this action, the caption is amended to read in its entirety 

as follows: 

PHYLLIS MCBRIDE, 
Plaintiff, 

-against-

TERRENCE SACCHI, M.D., 
SABRINA SALEEM, M.D., 
SOFYA KOSTANYAN, M.D., and 
NEW YORK PRESBYTERIAN 
BROOKLYN METHODIST HOS PIT AL, 

Defendants. 

This constitutes the decision/order of this Court. 

Dated: Brooklyn, New York 
March lJ:-_, 2024 

HON. HEEL 
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