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Sl"PREi\lE COLRT OF THE ~T:\TE Of- NE\V YORK 
COCKfY OF NE\V YORK: P:\RT 59 

THE PEOPLE OF THl ~ ~T:\TE OF N E\V YOIU( 

ag:unst 

DO:\ .-\l.D J. TRl"~lP, 

Defendant. 

HOK JL-\N ;\l. i\lERCl L\:',; J.S.C.: 

DECISION AND ORDER ON 
MOTION TO QUASH 

DEFENDANT'S SUBPOENA 
1\ND FOR A PROTECTIVE 

ORDER 

Ind. No. 71543/2023 

On April 4, 2023, Donald J. Trump, the Dcfen<lant, was arraigne<l before this Court on an 

in<lictment charging him with 34 counts of Falsifying Business Records in the First Degree, in violation 

of Penal Law § 175.10. 

On _J anu:iry 25, 2024, Defendant served a subpoena d11ces ler11n1 on Skyhorse Publishing, seeking 

production of "all <locuml·nts, including drafts and communications regarding revisions, notes, an<l 

edits" relating to "Disloyal: .-\ Memoir: The True Story of Former Personal .-\ttorney to President 

Donald J . Trump." Also on January 25, 2024, the Defendant served a subpoena d11c,:s lm11n on Mdville 

House Publishing, seeking production of "all documents, including drafts and communications 

regarding re\·isions, notes, and edits" relating to "Revenge: How Donald Trump Weaponized the US 

Department of Justice ;\gainst His Critics." The People moved to quash the subpoena pursuant to 

Criminal Procedure Law Q1creinafter "CPL") §610.20(4), or in the alternative, for this Court to enter 

a prntecti,·e order pursuanr to CPL §245.70. The People also requested that th.is Court order the 

Defendant to disdosc any other trial subpoenas he has issued since December 18, 2023. On February 

6, 2024, counsel for Skyhorse Publishing, who is not a party to th.is action, filed a motion to quash. 

On or about February 16, 2024, Defendant filed his opposition to the motions. rvlelYille Publishing 

has not filed any such motion. 

CONTENTIONS OF THE PARTIES 

1 ! First, the People submit that they have standing to move to quash thl'. subpoena, relying on 

I !Afat!er q/Mor~mlha11 11. )'om!~, 204 ;\D2d 118 [1st Dept 1994) and this Court's December 18, 2023, 

I l<lc:cision 0wrcinaf1er "Dccember Decision") on the People's motion to lluash a subpoena that the 

!Defendant previ1iusly issu~d to Michad Cohen (hereinafter "Cohen Marter"). Peoples memorandum 
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( 

'/ of bw in support of th ·i.r · h d c ! c mouon to quas CLendant's subpoenas to Skyhorse Publishing and Melville 

/ i House Publishing and for a Protectiyc Order at pg. 4 (hereinafter "People's Memo"). The December 
1 Decision granted the People's m · h th 
11 ouan to quas e subpoena to Cohen, in part. Specifically, the Court 
1 I granted the People's motion t •h h · 

11 
. . 

0 
quas t at poruon of Defendant's subpoena request seeking all 

, manuscnpts, contracts with the bli •I d U · 
1 pu s 1er, an a compensauon documents related to the books 

I I "Disloyal" and "Rennge " Tl P I th h · · · 
11 . · 

1e cope argue at t e subpoenas m the mstant matter, much like in 1
. the Cohen i\latter should be I d' h b · . 

, , • quas 1e oecause t ey a.re over road, not narrowly tailored, and are bemg 
' used for the purno ' C f · · · 1 di 1 · 

' I i- s o unproper genera scovery. Jeople's i\kmo at pg. 4. In the alternatJ.ve, the 

11 People ask this Court to order that any material Defendant obtains through the subpoena be subject 
I 

j j to this Court's ProtectiYe Order Jared ~fay 8, 2023. People's Memo at pg. 7. 

11 Counsel . fot Skrho,·se moves to quash the subpoen, on ,imilat grounds, th,t it is ovetbro,<l, 

, not narrowly tatlore,l, and ts being used for the purpose of improper general discovery. Skyhorse 
I 

, further argues that the subpoena is unreasonably burdensome in violation of CPL§ 610.20(4) and that 
l l 
; Defendant is improperly searching for impeachment material. Memorandum oflaw in support of the 

I 

1 
1 motion of non-party Sky horse Publishing, Inc., to quash Defendant Donald Trump's subpoena d11ces 

/ j lfmm at pgs. 4-5 01ercmafrcr "Skyhorse Memo"). 

I/' Defendant counters that the People lack standing to move to quash both, the Skyhorse 

1 subpoena and the Ivfc!ville subpoena and that the subpciena requests are appropriate because they seek 
I 

! specific materials that are relevant and material to the facts at issue in this case. See Defendant's 

opposition to the motions ro quash at pgs. 2, 5-6 (h::rcinafter "Defendant's Opposition"). 

STANDING 

As Defendant argued in his opposition to the People's motion to quash the Cohen subpoena, 

I he relics on People v. Weiss, 176 Misc2d 496,497 [Sup. Ct. N.Y. Cnty. 1998] (citing People v. Gros11no~, 108 

j I Misc2d 932, 936 [Crim. Cr. Bronx Cnty. 1981]) to supp~rt the argumen~ that th~ People ha-ve_ no 

, ,,randing w quash a subpoena to a third party when the tlurd party has no mtercst 111 the proce.eding. 

Defendant's Opposition at pg. S. The Defense argues that not only are Skyhorse and Melville not 

parties to the current litigation, but that Melville h::.s not even moved to quash their subpoe.na. 

· Sk h ... . l\1 • l ,·u, have an)' interest in the resolution De fondant further argues that because nenher y 01.,t nor• e \ t c 

· · h ·n •tant proceeding Id at pg . .5. To of this case, their compltane<.' has no direct unpact on t e 1 s · · -

( , h M . th Defendant refers to this Court's differenuate the instant motion to y_u:ish from the ,o en atter, e 

. h D · . · . "H wever Weiss is I) l) . . T J r ti C collon.;ng language m t e ec1s10n. 0 , I ecember cc1s1on. ,iC rc1crcnccs 1 · l' w, 
i 
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I 

distinguishable from the instant matter for several reasons, not the least of which is that in Wefrs, 

Defendant's subpoena was nu isrne<l to t\[s. Marx, the witness in the criminal case, as Michael Cohen 

is here, but to NYNEX, whu play,·d absolutely no role in the criminal matter." December Decision 

at 3. As such, the Defendant argues, Skyhorse and I\lch-ille House "arc not prosecution witnesses in 

this proceeding" and therdon: thell" compliance "has no direct impact on the proceeding." 

Defendant's Opposinon at pg. 5. T:11:- Court notes, hm,Tver, that this was not the sole reason it held 

thac iF efrnvas di~1jngl:i~hable from the Cohen ~latter. i kcember Decision at pg. 3. Defendant stresses 

that l\lch-ille has not moved to tiuash but instead has only asked that the return date be moved to 

February 22, 2024. DefenJam's Opposition at pg. 5. Therefore, Defendant argues, the People cannot 

· be "permitted to step into the shoes of a third party ,vho has the ability to move to quash but has no 

interest in doing so." The Peopk assen standing and rely, as they did in their motion to quash in the 

Cohen !\latter, on the Mo!lt'i' ~/1\/1)1:~r,11/hr111 v. Yo111z~, 204 ,\D2d 118 f1 st Dep' 19941, The People also 

refer to this Court's December lkcision where 1t hdd that the People had standing to challenge the 

subpoenas issued ro Cohen. People's .\iemo at pg. 4., id. The Defendant docs not argue, nor is there 

any· dispute, thar Skyhorsc Pu!Jhshing has standing to move to quash Defendant's subpoena . 

.-\s rhis Court reasoned in the December Der.ision, the court in lvforgenlhm, clearly held that 

"the Districr 1\ ttornc:,· . . . h:1s standing to move to tiuash subpoenas that would have an impact on 

1 

the unJerlying criminal case." Dec1.:mber Decision at pg. 5; Morgmtha11, 204 ;\D2d at 118. As such, 

I 
j and despite third party Melville not filing its own motion to quash, this Court finds that the New York 

County D:strict ;\ttorney's Office docs have standing to move to t1uash both subpoenas. 

MOTION TO QL'ASH 

CPL § 610.20 provides that any party to a criminal proceeiling may issue a subpoena. CPL § 

6I<l.20 (.)) specifically provide~ th~,t an attorney for a defendant in a criminal action may issue a 

subpoena of any witness ,vhom !!w defendant is cmitled to call in such acl!on or proct:eiling. To 

"sustain a subpot:na," rhe i.;suing party must demonsrrate "that the testimony or evidence sought is 

reasonably likely co be rclevanr and material to the procceilings and that the subpoena is not overbroad 

or unreasonably burdensome." St'r, CPL § 610.20(4); ,;,.et: also, People 11. Kozlowski, 11 NY3d 223, 242 

!20Li8 j (the proper purpose of a ~ubpoena d11,-es lem111 i:-: to compel the production of specific documents 

that are relevant and material to facts at issue in a judicial proceeding). 'w'hcn disputes arise concerning 

the "yali<lity or propriety" of a subpoena, the court must resolve whether the subpoena is enforceable . 

. Sfe, /lpp!it·a/io11 {)//)t1vi.r, 88 1\lisc2d 938, 940 [Crim. Ct. -;\J.Y. Co. 1976]; see a/..-o, People v. ]\ia/al, 75 NY2<l 
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379,385 f1990). Because the subpoen2ed materials are returnable to the court, it follows that the court 

retains the ultimate authori ty on the Ol1ter parameters of the subpoena powers. See, People v. D.N., 62 

Misc3d 544 [Crim. Ct. N.Y. Co. 20181, i111emal{y citz,{g Matter q/Ter!J D., 81 NY2d 1042 [1993]. 

The Court of ;\ppeals ha~ hei<l that a subpoena is properly quashed when the party issuing the 

subpoena fails "to demonstrate any theory of relevancy and materiality, but instead, merely desire[s] 

the opportunity for an unrestrained foray into confi<lrnt:ial records in the hope that the unearthing of 

some unspecified information lwilll enable [them) to impeach witness[es]." People v. Gissendamzer, 48 

N Y2d 543, 549 [1979]. ;\ subpoena dNces twm, may nut generally be "used for the purpose of discovery 

or to ,1scertain the existence of c,·1dcnce." Id at 55J. 

Conversely, courts h,1ve denied a motion to lJUash where the subpoena demands production 

of specific documents which arc rdevant and mat:::rial t0 the proceedings. See, People v. Duran, 32 

l\foc3d 225, 229 [Crim. Ct. l~ngs Co. 2011, Laportc,.JI ("che defendant established that the solicited 

data is relevant and 1naterial to the determination of guilt or innocence, and not sought solely in the 

speculati\' e hope of finding possible impeachment o! witness' general credibility"); People v. Campanella, 

27 l\1isc3d 737 [Dist. Ct. Suffolk Co. 2009, Horowitz,_11- · 

\,'hen deciding on a motion to quash a subpoena, ''access must be afforded to .. . data relevant 

and material to the deu:rmination of guilt or innocence, as, for example, when a request for access is 

directed toward revealing specific 'biases, prejudices or ulterior motives of the ·witness as they may 

relate directly to issues or personalities in the case at hand' or when it involves other information 

,vhich if known to the trier of fact, could very well affect che outcome of the trial ... there is no such 

compulsion when requests w examine records are motiYated by nothing more than impeachment of 

witnesses' general credibility." A·op/e v. Gissenda1111er at 548, quoting Davis v. Alaska, 415 US 308, 316 

[1974]. Thus, this Court musr determmc, among other things, whether the subpoena seeks information 

to be used for impeachment of g::neral credibility or is instead directed towards revealing specific 

biases, prejudices or ulterior □ouves related directly LO personalities or issues in the instant matter; 

\vhcrhcr the solicited infor;.1ation is material to the question of guilt or innocence, or nothing more 

than a 'fishing expedition.'·" 

Skyhorsc Subpoena 

The Defendant's subpoc!la to Skyhorse Publishing relJUCsts the following: 

RetJU.S::il_J. Please provide all documents, inclu<ling ·drafts and communications 
regarding revisions, notes, and edits, relating to, "Disloyal: A Memoir: The 
True Story of the Former Personal Attorney to President Donald J. Trump." 

4 

[* 4]



Rel1uest 2 For the period from September 8, 2019 through Seprembcr 8, 2020, 
please produce ali comtm11lications with .\lichacl Cohen. 
RcLJUe,;t 3.. For the period from September 8, 2019 through September 8, 2020, 
please produce all documents relaung to .\lichacl Cohen. 

The People argue that all three requests should be Lluashcd becau:-e they seek information on 

topic:- unrelated to the subject m.1tcer of this case; thcv attempt to circumvent limits on criminal 

disco\'cry; the "testimony or e\'id:.:ttcc sought" is not rearnnably likely to be relevant and material to 

the proceedings: the de•nands arc hl;i·dcnsome and o,erbroad; this is just a fishing expedition for 

additional disccwery ; and the subpPcnas arc 1111:rch Defendant's attempt to c\'ade the Court's 

December Decision. People's Memo at pg. 5-7. ·:°hi: People further argue that the information 

Defendant is attempting to obtain from Skyhorse is similar to what he sought in the subpoena to 

;\Echacl Cohen which this Court yuashed. People's l\lemu at pg. 5. Specifically, the People note that 

in its December Decision, 1hi:- Co,1-.·t held that the rct{m:stcd draft manuscripts arc not "reasonably 

likely to be relc,·am and material ro :he proceedings as l":ql,ircd by CPL§ 610.20(4). Id; December 

Decision at pg. 11. Sk)·lwrst:'s argutnl"nts in support of its mooon to quash arc similar to those of the 

Peopk. Skyhorsc further cunrends :hat a subpou1a m:iy not be used as a fishing expedition for 

I I impeachment materi,d, citing to ( .011.rla11!ine v. Leto, 157 :\D2d 376, 378 (3d Dept 1990); Skyhorsc 

I Memo at pg. 5. Skyhorsc furtlv:r argues that the Defendant's subpoena violates CPL § 610.20(4) 

/ because it is "facially (n-erbro.1d and unduly burdensome." Id. 

Defcmlam claims tha~ 1hc subpoenas to Sk~•horse and ,\lch-illc contain targeted rcc1ucsts that 

arc na!TO\\·h· tailored ro t!1c idcntifiu:rion of materials rhar arc rckv:1nt and material to the facts of the 

case. Defendant's Oppositiun at pp. 5-6. Defendant further contends that the time frame is not 

I overbroad because the subp~en:~ sec~s information c~>~e~ing only a one-y~ar period. As ,the :cople 

did, Defendant refers to elm Loun s December Dec1s1on to support his argument. Specifically, 

D<:fen<lant claims that it is "inconsequential that the rcLJUesr contains no specific date limit when it is 

,)therwise limited by suhjt:ct mam.:r.'' Defendant's Opposition at pg. 6. To support this argument, 

Defendant cites to the portion of :he December Dt:,jsion directmg Cohen to comply with Request 3, 

which sought "All <locumeni:s ur communications n.:garJing or relating to Stephanie Clifford anJ 

allcgc<l '\:atch-and-kill" or hush money payment schemes." December Decision at pg. 9. Finally, 

Defendanr a:;ks this Cmtrt to cc:,nJuct an i11 mme:11 impcction of the requested materials in lieu of 

yuashing the: subpoenas in their .:min.:ty. 

The Pc.:opk's mo1idn t<.J L[Ua~h th-: subpoena to Skyhorsc and l\lclvillc is granted. Dcfrnd;int's 

subpocna rc'-lucsts arc stnhingh· similar to those that were L)uashed by this Court in the December 
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Decision. In the earlier subpoena to Lo hen, Defendant sought in Request 8 "All draft manuscripts 

for the books 'Disloyai' and 'Rc,·cnge. "' Request 9 sought "Your contract with the publisher for the 

books 'Disloyal' and 'Rcwngc,· as well as docutn('nts sufficient to show the compensation you 

1 

receiYed from the books 'Disloyal' and 'Revenge,' and from the podcast i\lea Culpa." Id. In denying 

i; Request 8, chis Court held that, cn:n after Defendant narrmved the reyuests in his opposition to the 

motion to lJUash, there is "no rcas<)nable likelihood rhat the mformation sought is relevant or material 

to these proceedings." .TJ. In denying Request 9, this court held that the reyuest ''calls for dc,cuments 

and information that may p0ss:blr have been relevant tu other kgal proceedings involving Mr. Cohen 

and the Ddendant, but in the context of this criminal proceeding, the Reyuest seeks nothing more 

than general disco\'cry." Id. The same ?·easoning applies here. 

The People argue that Defcnchnr is attemp~ing to "evack the Court's earlier order" issued in 

connecrion with the Cohen rnbpocna. In the Cohen wbpoena, Defendant sought general discovery 

I on unrelated mat tcrs st nctl~· for the purpose of impeaching Cohen's credibility. In the instant matter, 

Defendant appears to have broadcm·J his argument. Ddendant now claims that the materials sought 

arc relevant an<l material bec:imc tlu.:v contain information about statements Cohen allegedly made, 

1 

i i.e. describi.ng his "alleged di:-cussions with President ·rrump anJ others within the Trump 

; ; Org,111izaaon concc.:rning the: payments at issue in rhi~ cist." Defendant's Opp.-:>sition at pg. 6. 

i / Defendant's arguments now fail for two principal reasons. hrst, unlike the subpoena 111 
I 1 

i / Ko-~/01vk.i"i, which Defendant relics upon, the instanr subpoena is still far too broad and still seeks 
I " 
i general discon:ry. In Kozlou1.,li, tht.: court held that the subpoena met the "minimal threshold 

necessary" for enforcement, lmt th.: requests there were highly specific and narrowly tailored. 

Kozlo1JJ.1-/::,i 869 ~YS2d at 242. The defendants in Ko:::;/owski made requests that sought "specifically 

identified statements." Ko:::Jo,11.,l.i, at 235. \X'hercas in the instant matter, the Defendant seeks "all" 

I documents and communic.1ticns bcr,,•;ecn Skyhorsc and Cohen. 

Second, as counsel for 'lkvlwrse correctly P"LP•:~; out, a subpoena may nut be used co fish for 

impe?.chment material. Co11Jlc111li11,: I'. Ldo, 157 r\D2ti .:, 76, ]78 !3d Dept 1990]. 1\ "subpoena d11ces /ect1111 

may not be USl~d as a iishing expedition for the purpose of discovery or to ascertain the existence of 

evidence.'' Oecm.,'/a v. Str11~ Polii-e L,,/Joralory, 182 .\ D2d 930 14th Dept 1992]. Though Gis.re11dan11er 

reasoned that when access to infurmation is dirc<.ted toward revealing "specific biases, prejudices or 

ultnior motives," the pdrty mus• also "put forth in good faith some factual predicate which would 

make it reasonably likely t:hat the tile will bear such fruit and that the quest for its contents is not 

merely a <le:;pcratc gr.1~ping a: a ,;tra,,." GiJJell(/au11C'I; 48 :\'Y2d at 549. Dcfcnd,111t here attempts to do 
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________________________ , 

just that, i.e . "grasping at a ~u·aw". Defendant makes the argument that "The materi~ls sought- draft 

manuscnpts, communicatJons with t\lr. Cohen concnnin~ revisions, and other documents relating to 

the pu'niicatlOtb of each book - ar,.· highly probative of the facts in this case, as well as l\'lr. Cohen's 

bias and moti,·c to lie." Defendant's Opposiuon at pg:,. 2-.l Based on this bnguage in Defendant's 

subpoenas, it is clear tl1at what Dde:1dant seeks is a trove of documents that he hopes will contain 

impeachment material -:, r materi'.11 that goes to Cohen's hiases and cn·dibility for purposes of cross 

examinatio,1 . Leto, 157 ,\D2d at _-i,~.-8. 'this does not meet the standard :,ct forth by of CPL§ 610.20(4). 

Therefore , the People's and Skyho::se',; motions to i..jtJ'.lsh the subpoena to Skyhorse must be granted. 

Defendant's motion for an i11 cnm:rn inspection of 1hc~c docutr.cnt~ is denied. 

Melville House Publishing Subpoena 

The D efendant', !-cq11est a~ it pertains to the subpoena iswed to i\klville Publishing rec1uests 

the following: 

Rl'ljUl'St· 1. Please prov:de all documents, including drafts and communications 
regard~ng r~,·is1ons, notes, and edtt~, relating to, "1:lcvcnge: How Donald 
Trump \Ve~r,•.;rn1.t.:d tli~ US Dcpartmt.:nt of.Justi,:-: .\gainst His Critics." 
Re~uest _ _2. For the period from October 1, 2021 through October 1, 2022, 
please pi"oducc all rn:~1mu111catiom with \fichad Cohen. 
RJ,;Qucs1_J For 1he ;i..:riod from Octf)lkr 1, 2021 through October 1, 2022, 
please proJnc::: ;ill <lcKumcnts relating to Michael Cohen. 

Aside from the title::, of the l><.>oks and the date range'>, the l\'lelville and Skyhorse subpoenas 

are identical, as are tl~e respect.in: <1rguments of the parties. Having already found that the People 

have standing to mm-c to ljllil'>h tht: subpoena to M:.:lville, the People\ motion is granted for the 

reasons ~rated in the Skyhor~c c:cction Slfj)rct. 

Remaining Contentions 

T!1c People make two additional requests: (I) rhat the Court direct the Defendant to disclose 

any oth~r trial subpoen:is he has issued pursuant t.o this Court's authority, since December 18, 202j; 

and (2) m the alternative, that any materials Defendant nbt:1111::- from such subpoenas be subject to the 

rcsrricrions un use and discbsurc unposed by the Ma\ 8, 2023 Prot<.:ctivc Order. 

1\s to the J><.:opk's first r~·tiuest, Defendant. in his affmnation in support of his opposition to 

qua~h. Jisclosc<l two adc\iti0,,al :-ubpoenas that hav<.: Li<.:<.:11 isrncd since December 18, 202.3 and has 

not indicated that any ad<li1ic,nal subpoenas h.ivc bt'.Cn issued. Defendant is hereby directed to 

immediately di::-closc all other sut1pn~nas. if any. issucti ~inci.: December 18, 2023. 
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In light of this Court's decis.ion, the People's rel1uest for a protective order is moot. 

The foregoing consri.tutes ~he Decision and Order of this Court. 

tfarch 1, 2024 
New York, New York 

MAA O \ Wl4 
}us, . . ~-2-
AcL ng Ju:,tic of the Supreme Court 

Ju<lge of rhe Cmnt of Claims 
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