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PRESENT: 

HON. RICHARD J. MONTELIONE, 
Justice. 

At an IAS Term, PJrt 99 of the Supreme Court of 
the State of New York, held in and for the County 
of Kings, at the Courthouse, at Civic Center, 
Brooklyn, New York, on the 5th say sf H:u·d~, 
~ 

APR O 9 202A 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
NYC REO, LLC, 

Plaintiff, 

- against -

FEDERAL NATIO AL MORTGAGE ASSOCIATION 

and BAY 7, INC., 

Defendants. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 

The following e-filed papers read herein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) Annexed ______ _ 

Opposition Affidavits (Affirmations) Annexed __ _ 

Reply Affidavits (Affirmations) ________ _ 

In ex No. 505512/21 

NYSCEF Doc Nos. 

56-62 65, 67-98 

68-98 101, 104-105 

101. 104-105 107-108 

Upon the foregoing papers in this action to quiet title to the real property at 318 

Halsey Street in Brooklyn (Block 1846, Lot 40) (Property), pursuant to Article 15 of the 

New York Real Property Actions and Proceedings Law (RPAPL), plaintiff NYC REO, 

LLC (NYC REO or Plaintiff) moves (in motion sequence [mot. seq.) three) for an order, 

pursuant to CPLR 3212, granting it summary judgment on its First and Second Causes of 

Action against defendant Federal National Mortgage Association (Fannie Mae) and 
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dismissing or otherwise·striking Fannie Mae's answer and affirmative defenses (NYSC:EF 

Doc No. 56). 

Non-party Nationstar Mortgage LLC (Nationstat) d/b/a Mr. Cooper, Successor 

Defendant and Assigne.e of Fannie Mae, cross.,.moves (in mot! seq. fout) for an order, . . ! 
pursuant to CPLR 3212, granting summary judgment dismissing the First and Second 

Causes of Action in the Gompla;int (NYSCEFDoc No. 65), 

Background 

On March 8, 2021, N:YCREO commenced this action ag~instFannie Mae and Bay 

7, Inc. 1 by filing a summons and a verified complaint alleging thtlt "[t]his action is brought 

pursuant to Article 15 of the [RP APL] to compel a detennination pfclaims" to the Property 
i 

(NYSCEF Doc No. lat 1 I). The complaint alleges. that NYC l}EO ''acquired title to the 

Brooklyn Property by way of deed froin the prior owner, Nico~e Roman" and is the fee 

owner of the Property ( id. at, 2). The complaint alleges that'"( ~]ach of the Defendants is 

named because they claim, or it appears from the public record~, that the[y] might claim 

·an intetestin the BrooklynProperty, adverse to that of[NYC R.EO]" (id. at ,-r 3). 
. . . 

The First Cause of Action .seek~ to quiet title regardipg the October 3, 2005 

mortgage encwnberingthe Property in the principal amount of $164,000.00. "Pursuant to 
. . 

NY RP APL 1501 Plaintiff seeks a dec:Iaratory judgment securing cancelation and dischatge 

1 By the court's Jariuaty 31, 2022 decision and order (NYSCEF Dob No. 55), NYC REO was 
granted. a default judgment as against Bay 7 ,. Inc. on its Third ( and final) Cause of Action for an 
on:ler invalidating the February 12; 2014 deed by which Nicole Roma~ transf errecl ihe Property tq 
Bay 7, Inc. 

.2 
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of [the] Mortgage recorded against the. Brooklyn Property based upon the expiration of the 

statute ofli1nitations set forthin CPLR 213 (4)" (id. at ,r 11). rhe complaint alleges that 
. ) 

on Match 6, 2008, Indymac Batik (Indymac), Fannie Mae's pr~decessot, commenced a 

prior foreclosure action, thereby accelerating the entire debt (2008 Foreclosure Action)2 

I 
(id. at ,r 12). Although the 2008 Fore·closure Action was dismissed by the court in 

November 2010 for failure to prosecute, allegedly thatdisrnissalidid not de-accelerate the 

loan (id. at,r,r 13-14). The cotnplaintalleges that "[rn]ore than q years have passed since 

the Fannie Mae mortgage was accelerated [on March 6, 20p8], thus the statute of 

limitations expired oh or about March 6, 2014" (id. at ,r 19). 

The Second Cause of Action seeks "a dedarato111 judgm~nt and order discharging 
i 

the [Octol:>er 3, 2005] promissory 11ote on the grounds that the $!atUte of limitations has 

expired'' based on Fannie Mae's commencement of the 2008 Foreclosure Action and its 

failure to deaccelerate the debt (id. at ,r 28), 

Both the First and Second Causes of Action allege that F3;nnie Mae unsuccessfully 

moved to vacate the dismissal of the 2008 Foreclosure Action in January 2019, in which 

its counsel submitted an affirmation admitting that the October 2005 Fannie Mae mortgage 
' 

was not deaccelerated (id. at ,r,r J 6 and 26). 

On November 5, 2021, aJter an unsuccessful pre-answer dismissal motion, Fannie 
' 

Mae answered the complaint and asserted affitniative defenses CI¾vSCEF boc No. 54) .. 

! 

i See Indymac. Bank; FSB v Nicole Roman, Kings County index No. 74:7112008. 
· 3 I 

r 

' ---------------·----·-·~~-·-· . -·-···· .. ·· ........ __________ .... _ ... _., __ _ 
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NYC REO'slnstantSummary JudgmentMotion 

On October 25, 2022, NYC REO moved for summary j*dgntent on its First and 

Second Causes of Action based on the affidavit ofSiantan Bui {Bui), its "member;" Bui 

attests that NYC REO owns the Property and "acquired title to th¢ ... Property by way of 

deed from the_prior owner, Nicole Ron1an" (NYSEFDoc No. 61 ;at il'lf 4-5). Hui reiterates 

the allegations in the complaintregardin.g the 2005 mortgage, the 2008F oreclosure Action, 

dismissal of the 2008 Foreclosure Action for failure to prosecuteiand the admitted lack of 

any de-acceleration of tile debt (id. at ,r,r 6-9). Bui asserts th~t "Fannie Mae failed to 

' 
commence a foreclosure action within the applicable statute of lhrtitations period" and 

''[tJhe note and mortgage are therefore unenforceable as a resultofthe expiration of the 

statute oflimitations period" (id. at ,r,r 10-11). 

Nationstar's Opposition and Summary Judgment Cross Motion! 

Nationstar opposes NYC REO's motion and cross-movd for summary judgment 

dismissing the First and Second Causes of Action. Nationstar prgt1es that although the 

2008 Foreclosure Action was dismissed by a Nove1nber 24; 2010 decision and order 

(NYSCEF Doc No; 59), there was a June 24, 2019 decision and order denying lrtdymac's 
. -

' 

subsequent motion to vacate the November 2010 dismissal orde~ (NYSCEF Doc No. 60} 

and an extension of Indymac's time to perfect its appeal from! the June 2019 order to 
' 

November 29~ 2021 (see NYSCEF DoG No, 75 at 3); Nationsta~ argues th,at dismissal of 
1 . 

the :ZOO 8 F9recl osur~ Action did not becorrte final imtil IndymaJ; s -appeal from the 2019 
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order was ultimately dismissed by the Se.cond Department on December 29, 2022, for 

failure to perfect the appeal. 

Nationstar contends that "CPLR § 205 (a) permits the timely reassertion of a claim 

otherwise outside the applicable limitations period within thb six (6) month period 

following the termination ofa prior action so long as the dismissql of the prior action does 

not/all under certain proscribed cattgories . .. " (NYSCEF Doc No. 66 at 12 [emphasis 

added]). Under this reasoning, Nationstar asserts that its cortjmencement of a second 

foreclosure action against the borrower in May 2022, prior to th~ dismissal of its appeal, 

was timely, and precludes the reliefthat NYC REO seeks in the First Cause of Action. 

Nationstar only addresses the merits of the First Cause !of Action regarding the 

mortgage because it asserts (in a footnote} that"'[i]t is beyond di:spute that Plaintiff is not 

an obligor under the Note ... and thus has no basis to seek relief related to same as a 

stranger to theLoan transaction'' (id. at 7; fn.1). 

NYC REO's Opposition and Reply 

NYC REO opposes N ationstar' s summary judgment cross motion and·. submits a 

reply in further support·of its summary judgment motion·arguing_that: 
' 

''(I) CPLR 205 (a) as amended by the [FAPA] is not available 
to a successor in interest or assignee of the original Plaintiff [in 
t}Je 2008 Foreclosure Action]; and consequently CPLR 205 (a) 
is riot available to the Defendant in this acti6n, who is 
admittedly an assignee or successor in interest of the original 
Plaintiff; {II) CPLR 205 ( a}is not available where as is the case 
here, the prior case was dismissed for any fonn of n'eglect; (III) 
even prior to its recent amendment CPLR 205 (a) would be 
inapplicable as the 200 8 Foreclosure Action was di~missed for 

5 

-·-······---···-··----- ----
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neglect to prosecute; and in any event, {IV) Defendant failed 
to commence a new action against Plaintiff and serye Plaintiff 
with same within six months of termination of the 2008 
Foreclosure Action" (NYSCEF bocNo. 104 at,r HI} 

Discussion 

Summary judgment is a drastic remedy that deprives a lit~gant of his or her day in 

court and should, thus, only be emp I oy ed when there is no doubt a.s to the absence of triable 
! 

issues of material fact (Kolivas v Kirchoff, 14 AD3d 493 [2005]; .s'fe also Andre vPomei'oy; 

35 NY2d 361, 364 [ 197 4]t i•The proponent of a motion for sum~ary judgment must make 

aprimafacie showing of entitlement to judgment, as a matter of!law, tendering sufficient 

evidence to demonstrate the absence of any material :issues of fact'' (Manicone v City of 

Ne,v York, 75 AD3d 535, 537 [2010], quoting Alvarez v Prosp~ct llosp., 68 NY2d 320, 

324 [1986]; see also Zuckerman v City of New York, 49 NY2d 557; 562 [1980]; Winegrad 

v New York Univ, Med. Ctr~, 64 NY2d 851, 853 [1985]). lfthe movanthas made a prima 

facie showing of entitlement to summary judgment, "the burden shifts to the opposing ,party 

to produce evidentiary proof in admissible form sufficient to dstablish the existence of 
i 

material issues.of fact which require a trial of the action'' {Ganiham & Ha.11. Real Estqte 

Brokers v Oppenheimer, 148 AD2d 493 [1989]). 

RP APL 1501 (4) provides that ''[ w]here the period allowed by the applicable statute 

bflintitation forthe conunertcement ofan action to foreclose a mortgage ... has expired," 
! 

' i 
any person with an estate or interest in the property may maihtai~ an action "to· secure the 

r 
. . 

cancellation and discharge of record of such encumbrance, an~ to adjudge the estate or 
I 

6 

·----············-·-·---------------------------=----
[* 6]



FILED: KINGS COUNTY CLERK 04/15/2024 INDEX NO. 505512/2021

NYSCEF DOC. NO. 123 RECEIVED NYSCEF: 04/17/2024

7 of 11

interest of the plaintiff in such real property to be free therefrorn" (RPAPL 1501 [4] 

[emphasis added]). Importantly, by its plain and unambiguoJs terms, the statute only 
) 

applies to a mortgage encumbering property, and not to an ~ction for breach of the 

underlying promissory note that was secured by the cancelled an;d discharged mortgage. 
I 

A mortgage foreclosure action is subject to a six-year ~tatute of limitations (see 

CPLR 213 [ 4)). '"The statute of limitations in a mortgage forecl()sure action begins to run 

sixyears from the due date for each unpaid installment or the tim~ the mortgagee is entitled 
. . .. 

to demand full payment, or wlum the mortgt:1ge ciebt has beerz accelerated" (Zinker v 
t 

Makler, 298 AD2d 516, 517 (2002] [emphasis added]). "[OJnce a mortgage debt is 

accelerated, the entire amount is due and the Statute of Limitations begins to run on the 
i 

entire debt" {Nationstar Mortg., LLC v Weisblum, 143 AD3d 866, 867 [2016] [internal 

quotations omitted]). ''Acceleration occurs ... by the commencement of a foreclosure 

action;'and "[a] lender may revoke its election to accelerate the rhortgage debt, but it must 

c:lo so by an affirmative act ofrevocation occurring during the six,;yearstatute of limitations 

period'' (Pennymac Corp. v Holcomb, 198 AD3d 978, 980 [1021]}. A dismissal of a 

foreclosure action for failure to prosecute is not a dismissal on ithe merits, as a matter of 

law. and thus, does not de-accelerate the debt (EMC Mortg. Corp. v Smith, 18 ADJd 602, 

603 [2005]). 
' 

Here, NYC REO demonstrated that the .six-year statute of limitations began to run . . I 
on March .6, 2008, when Indymac, Fannie .. Ma~'.s predecessor. !accelerated the mortgage 

l 

' 
debt by coinmertdng the 2008 Foreclosure Action against the bqrrower·and fonner owner 

7 I 
r 

' -----·---···--· .. ·······-·-----------···--
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of the Property, Nicole Roman. Other than the Novembet24, 2010 dismissal order of the 

2008 Foreclosure Action, Nationstar has failed to identify anyi other affirmative act by I . 
which the 2008 acceleration of the mortgage debt could have b:een revoked. The record 

reflects that the 2008 Foreclosure Action was dismissed without prejudice based on . . 

Indymac's failure to proceed with its prosecution of the foreclo~ute: action (see NYSCEF 

Doc Nos. 60 at 2 and 70 at 4). However, the record is devoid of any evidence that the 

March 2008 acceleration ofthe mortgage debt was ever revoked~ and therefore, any action 

to foreclose the 2005 mortgage held by Nationstar has been tilpe-barred since March 6, 

2014. 

The recently enacted Foreclosure Abuse Prevention Aft (PAPA) "replaced the 

savings provision of CPLR 205 (a) with CPLR 205.:a in attions upon instruments3 

described in CPLR 213 (4)"4 (Wells Fargo Bank, Nat'!Ass 'n vi Cafasso, 223 AD3d 695, 

696-697 [2024]). "'Under CPLR 205-a (a), "[i]f an action upon an instrument described 

under [CPLR 213 (4)] is timely commenced and is terminated i71 any manner other than . 

. . a dismissal of the complaint for any form of neglect; includin:g, but not limitedtothose 

specified in ... [CPLR 3215] ... , the original plaintiff, or~ ifthei original plairtti ff dies and 
' 

the cause of action survives, his or her executor or administrator, may commence a new 

action upon the same transaction or occurrence or series of transactions or occurrences 

3 There are no constitutional issues-regarding retroactive application qf CPLR 205:-a becaus.e. 
under ~ither CPLR 205(a) fPldlor CPLR205-a the six morith period afready expired. 
4 CPLR 213 (4)applies to actions oh a mortgage, or.a note secured thereby .. . . . & I . 

r 

"Y•--••,o•~•••••-••"''"~'''' .... """''''''•' .. •"''OO•,o-• 0 0• ..... ....- ....... _ ....... , ........ .-•.,•• •-••.,••••••• """"~""'"~~••-••"•-••-.-,• .. --••• ...... ••• .... Rm~~~ .......... .,,.,,.,, •• ,.,.,,,--------.... ~•,-"••••",,,, .,,,,, ........... ,-ft ........ N, ............. ~_,,-, •• .,.,,,,,, "''"'~.-,- .. ••~-'~h~y•-,.-.•,•~ .. ••••••~-•--••-"•••~--~•" 
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within six months following the-termination, providedthatthe.new actiot1.would.have been 

timely ~oinmencedwithjµ the 1;1.pplicable limitations petHJd presdribed.by law -at the time 
. ! 

of the commencement of the prior action and that service upon µte original defendant is 

completed withh1 such six-month period" (US: Bank Nai '! Ass {n v Onuoha, 216 AD3d 
( 

1069, i072 [2023] [emphasis a.dd~d]). 

Contrary toNationstar'·-s assertion,, the six;.month savings provision does.not appl}1 

"i 
i 

here because the 2008 Foreclosure Action was dismissed on NoV:erriber 24, 2tHO because 
i 

.Indymac inexplicably withdrew its moti-on for·an order ofi·efere.~ce when it was ordered 
' I 

to _submit a•1 affinmition .. confirming the factual-accuracy :ofthe all¢gations in ihe complaint. 
~ 

_In dismissing the2008 Foreclosure Action, the court explained: 

"to allow this action to c(nidnue without seeking ie ultimate 
purpose of a, fore_closu_r.e action, to obtain a judgm:e.nt of 
foreclosure· ·_and sale, makes a inocke,y o/ and wastes judicial 
resources. Continuing the instant action ~ithotit mbving for a 
judgment of foreclosure and sale is -the judicial equivalent-of a 
'thneout,' and granting a ·'timeouf' to pl'1intiff1NDYMA.C is a 
waste of judicial resources. Therefore, the instarit action is 

dismissed without prejudice" (see NYSC.EF Doc ·*o. 70 at 4 
[emphasis added]). · i 

While the 2008 Foreclo.sure A~tion w~s not dismissed- under [CPLR 3215 (c); it was 

dismissed for a·"form of neglect1' by Indymac because Indymacj withdrew its motion for 

an order ofreference on default and inexplicably failed to timel~ prpceed with the 2008 
' 

For~closur~. Action_.as ordered and directed, resuiting in a ''waste of judicial res.ources/t 

The savings. ·provision of CPLR 2.05. (a) oi: 205-~ are, therefor~,- inapplicable tin_d~_r the. 

particular circmnstances presented here. 

·9 
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""Nationstar's claim that it commenced a titnely"foreclosure action in 2022 because 

the.court's l\Iovember.2010dispii$sal of the 2008 Foreclosure·Action dici not become final 
~ 

.until the appeal was dismissed for failure to perfect in Decemb9r 2021 is rejected. The 

.record do.es not reflect that Indymac ever appe.aled from the Npverriber 2010 dismissal 
( 

.order of the,200l Foreclosure, Action. Instead, Jndyniac moved[to vacate the Nove1nber 

2010 <iismissal y~ars afte.r it was. already a fil,'i.a[ order. Th~ timing oflndymac's appeal 
~ 
i 

from the 2019 order denying vacatur of the 20 10 dismissal order ,s irrel eyant to the statute 

of limitations issue presented here, 
i 

Cortsequen.tlY,.·NYC REQ 1s entitled to: an order., pursu~nt to·.RPAPL i501 (4), 
f 

granting it summary judgment on its First Cause of Action for a 4eclaration ahd order that 
. ~ 

i 

the 2005 mortgage is cancelled and discharged as an encu1nbrance against NYC REO?s 
r 

Property becaus¢: theti)ne within which to commence a·foredosuite action .expired in 2014. . - l . 

1-Iowever, the Se.cond Cause of Action by which NYC EEO seeks a .d(;':claratory 
. - ~ 

jµdgment discharging the October 3, 2005 prcimissory·note ex~cµted by Nicdle Roman on 
~ 
f 

the ground that·the statute of limitations. ·has expired. is rejected,; Nicole Roman is not a 
i 

party to this action, and she is: th(;':: borrower who· executed the prc>niissory note .in favor of 
' ' 

Indymac. There is no legal basis to canc,el or discharge the. pf omissory note based on 

lndymac's commence1rteht of the 2008 Foreclosure Action,. ~,hich merely sought to 
' 

foreciose the mortgage encumbering the· Property. which was given as security for the 

promissory .note. NYC REO, which is ri<)t a pa.rty to the .2005 promissory note.~. lacks 

standing to seek any relief relating thereto.. However, when ~ party ''in an action for 

I.0 i 
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declaratory judgment is not entitled to the declaration sought, the remedy is not dismissal 

of the [ cause of action], but a declaration of the rights of the part' es, whatever those rights 

may be" (La lanterna v Fereri Enterprises, Inc ., 37 AD3d 420, 422-423 [2007]). 

Accordingly, it is hereby 

ORDERED that NYC REO's summary judgment motiol (mot. seq. three) is only 

granted with respect to the First Cause of Action; the summary judgment motion is 

otherwise denied; and it is further 

ORDERED, ADGUDGED AND DECLARED that the October 3, 2005 mortgage 

executed by Nicole Roman is hereby discharged and cancelled, pursuant to RPAPL § 1501 

(4) . NYC REO must record a copy of this decision and order on-the property records of 

the Property and the Kings County Clerk shall accept same for recording within 15 days of 

service of this decision and order with notice of entry thereof; and it is further 

ORDERED, ADGUDGED AND DECLARED that the branch of Nationstar' s 

summary judgment cross motion (mot. seq. four) with respect to the Second Cause of 

Action is granted and the court declares that plaintiff has no privity of contract with respect 

to the October 3, 2005 promissory note and thus may not seek relief thereunder; the 

summary judgment cross motion is otherwise denied. 

This constitutes the decision, order and judgment of the court. 

. Richard J. Montelione, .S.C. 

11 

('") 
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