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JSUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: _HON. SHEILA ABDUS:- SALAAM. PART _ 13

. Justice.

Lorne Abony

INDEXNO.  _100168/04

MOTION DATE 12/8/07
- v -

MOTION SEQ., NO. 17

TLC Laser Eye Centers, Inc. et al. ‘
MOTION CAL. NO.

The followlngj papers, numbered 1 to werea read on this motion to/fk ‘

P
Notice of Motion/ Order to Show Cause — Affidavits — Exhlbll‘b‘ 4 (2’

Answaeting Affidavits — Exhlblts
' - G
Replying Affidavits ' 4\

‘ o
‘Cross-Motion: [ Yes ﬁNo | Ry,

'Upon the foregoing papers, it is ordered that thle_'metlon by defendants fLeeer \

and Corneal Associates, P.C. and Mark G. Speaker, M.D., PhD to preclude
plaintiff's proposed liability expert, S. Percy Amoils, M.D., FRCS, from

testifying at trial or, alternatively, to conduct a hearing to determine whether

FOR THE FOLLOWING REASON(S):

| Dr. Amoils is sufficiently familiar with the standard of care for
ophthalmologists performing LASIK surgery In New York to testlfy at trial, is
denied. H

In this medical malpractice action, plaintiff alleges, among other thlngs
that defendants failed to properly evaluete him as a candldete for enhancement'
LASIK surgery on his left aye In January 2002 and that such enhancement |
surgery was contraindicated because corneal topographies showed ev\idence of

‘a preexisting condition known as Pellucid Marginal Degeneration or PMD.

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

Movants contend that Dr. Amoils, a South African ophthalmologist who is

licensed to practice medicine in New York, should be precluded as a matter of
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law from testifying as an expert because he has never practiced medicine In the

United States, is not certified by""tha American Board Of‘bphthalmology and has

" never psrformad LASIK surgery hero and thsrsfom |s not quallflsd to proffer

opinions as to the applicable standard of care in ophthalmology and LASIK In
the State of New York. | N
To support their contentions, movants cite cases requiring that doctors
accused of malpractice be held to the degree of learning and sklll“brdina'rily \
possessed by physicians and surgeons '.‘\‘in the locality” where tha ’doctor

practices (see generally Pike v. Honsinger, 155 NY 201 [1898]). But a medical

profassional's "competency to testify as an expert [is] within the discretion of |

the trial court™ and the weight to be given his tastlmony is for the.jury (__gLac_ |

v. Board of Education of Central School District No.1, 276 AD 263,267 |
[1949], citing People v. Rlca,\ 159 NY 400 [1899]) (Canadlan do\ctor parmlttad o

to testify as an expert in a New York State case). Further, it has been held to o

be reversible error not to allow an axpart witness to testify ‘to 'diagnostié | _
standards and treatment avarlabla dscadas before the wﬁtnoss graduatad l’rom o

medical school (Keane v. §|an Kg;;g[mg Institute for Cancar Rasaarch 96
AD2d 505 [1983]), or to the standards of care used in laser surgary although

the witness had never performed the prooadUra (Arlola. v, I=ono',.‘197 "ADZ"d 605

- [1993]).

In support of their motion, movants submlt the afﬂrmation of Robart C
Cyklert, M.D., a board certified ophthalmologlst llcansad to practlca .medrcma
in New York State, who maintams a practlca spaclallzlng ln ophthalmology |n
New York City. Dr. Cykiert states that he has raviawad Dr. Amolls's | N
curriculum vitae and pla|nt|ff‘s CPLR 3101(d) expert response and oplnas“thatil ‘\
Dr. Amoils "is not sufficiently familiar with the standard of care in the |
community for ophthalmologists performing LASIK surgery in New York to

qualify as.an expert or offer testimony as an expert witness. at trial." Dr. Cykiert

points out that maintaining a license to practice medicine in New York does not
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mean that Dr. Amoils is sufficiently familiar with the appropriate standard of

;c‘are in ‘New York for ophthalmologfsts performi'ng LASI‘K "s”u'\rgery, thet the

requlrements for licensing In South Africa, where Dr. Amolls practices, are

~different from the licensing reqwrements and standerds of care appllcable In the :

U.S. and specifically in New York State, that his-lack of board cert_lflcetlon
indicates that Dr. Amoils has not demonstrated acceptable t\relnlng-'\ahd-
experience in the specialty of ophthalmology, that Dr. Amoils's cIInIcaI
fellowship at Massachusetts Eye & Ear Inflrmary |n the mid- 1960 s predates the;
existence of refractive surgery and FDA approval in- 1995of the exclmer Iaser
for refractive surgery used in thls case and that U S. ophthalmologlsts are
prohibited from purchasing lasers from other countrles because of‘_dlfferences in
the manufacture of the lasers and because.they fail to comply with FDA-
approved standards. | | - |
Plaintiff opposes these assertions with the affirmation ef Dr. Amoils in

which he counters that he is qualified to serve as an expert witness in’ this case
as he is fully familiar with the standards of care in the New York |
ophthalmological community regarding performan'ce of LASIK surgery and has : f
previously qualified to testify as an expert wltness in M Index .
No. 101191/03, a case tried before Justice Allce Schleslnger ln New York
County Supreme Court i in July 2005. §ch|ffe lnvolved Issues substantially

‘simllar to the ones in this case.

~ Dr. Amorls also states, among ‘other things, that he has been performlng
refractive surgery since 1987 and has performed more than 9 000 Iaser

refractive surgical procedures in South Africa, has publlshed 13 peer reviewed

~ papers dedicated to the cornea in journals published In the-U.S. and South

Africa, including eight peer-reviewed papers concerning llaser refr_active surgery-’ - |
and its complications with special emphasls on.Iatrogehi‘c'Keretectasia, has

delivered dozens of specialized corneal lectures throughout the world, more

than half of which were given in the U.S., and has been a referee for two
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"performing LASIK surgery in'New York or that a hearing Is reqmred;to determlne

journals on refractive surgery which are published in the U.S. Regarding board

' eertifieetl‘on, Dr. Amoils states that he is a Fellow of the Royal College of.

Surgeons, whose. eligibility requirements are equivalent to those ’impoee’d‘ by the
American Board of Ophthalmology for board 'certificetien, and thet he was

granted a license to praetice medicine in New York In reciprocation for his

degree as a Fellow in the Royal College of S‘urgeohs. Dr. Amolls\ further points - i
‘out that." not practicing medicine in the U.S. and the_dlfferences,’"if any, in the
standards for the approval of lasers and other .surgical' e’quiprﬁentrln the ‘U S :

and South Afrlca or the different protocols and parametere for how eye surgery '

is performed in each country are irrelevant to his capebllity to anelyze whether
defendants departed from accepted ophthalmological standerds of care in this

case. According to Dr. Amoils, "[sluch matters are Irrelevant because the |esue’ |

in this case is not whether the defendants correctly operated the LASIK o
'machine or used improper equipment, but whether LASIK surgery itself was . " “
contralndlcated for Mr. Abony.... The anatomy and physlology of [the] human o
eye and Its diseases is the same throughout the world A surglcal procedure i
Involving the eye that is medically contraindicated due to.a preexisting condition L :
in South Africa is medically contraindicated Iin the United States and vice |

versa.” This court agrees.

The motion must be denied because movants have failed to ehow thet Dr ‘ '

Amoils Is not famillar with the standards of care for ophthalmologlsts

_whether he Is. To the contrary, based upon the record here, there se§s Ilttle " ”

doubt of Dr. Am0|Is 8 quellflcations to tostify as ‘an eXpert In thie ce

- Accordingly, It is

ORDERED that the motion is denied. Q’fq,} o

Dated:_December 28, 2007
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