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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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Index Number: 105140/2009 
22 RSD OWNERS LLC 

STATE OF NY DIV OF HOUSING & 
Sequence Number : 001 

vs 

/ 
PART/: 

INDEX NO, 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 
ARTICLE 78 

luuu motlon tolfor r-r-.-, ....... "Y. 1- , %" ._ 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affldavlts 

Cross-Motion : Yes No 
Upon the foregoing papers, it is ordered that this motion 

--cc*5 a u m b  

,, &* ; d- 
--*A G. 7r 
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STJPKEMF COTJRT OE' THE: S'1'ATE OF NEW YOKK 
COUNTY OF NEW Y O R K :  IAS PART 15 

Tn the Matter o€ the Application of  
2 2  R S D  OWNERS, LLC,  

x _-__--__---I__--__-___l________l________ 

P e t  i t  i .  o n c r  , 

For a Judgment u n d e r  Article 7 8  o f  t h e  
C i v i l  P r a c t i c e  Law and  Rules 

Index No. 105140/09 

M t n  S e q .  001 

- a g a i n s  1: - 

STATE OF' NEW Y 0 R . K  D I V I S I O N  OF HOUSING 
AND COMMUNITY RENEWAL O F F I C E  O F  
REN'T  ADMINISTRATION , 

R e s p o n d e n t .  

WALTER B. TOLUB, J.: 

T h i s  p r n c e c d i n q ,  Articlc 78, 

: ; ceks  t o  r c v c r s e ,  annul. and set- a s i d e  an A d m i n i s t r a t - i v e  Review 

Order ( t h e  O r d e r )  of  the State of  N e w  York D i v i s i o n  of Housing 

and Community Renewal ( D H C R ) ,  i s s u e d  on March 2 0 ,  2009 under 

Docket N o .  W c J 4 3 0 @ 3 7 R 0 .  P e t i t i o n e r ,  7 2  RSD O w n e r s ,  J A C  (the 

O w n e r )  claims that. t.he O r d e r  w a s  arbitrary, capricious, an  abuse  

of d i s c r - e t i o n ,  a n d  c o n t r a r y  to t h e  facts and  t h e  applicable 1.aws. 

The O r d e r  s t a t e s  t h a t  on October- 2 9 ,  2008, p e t i t i o n e r  had 

f i l e d  a p e t i  t . i on  f o r  a d m i n i s t r a t . i v e  r e v i e w  (PAR) a g a i - n s t  a n  order  

wh ich  had  been i s s u e d  b y  t h e  Rent A d m i . n i s t r a t a r  on October  10, 

2 0 0 8  , concerriinng v a r i o u s  a p a r t m e n t s  a t  t h e  h o u s i n g  accomnmdat i o n  

know11 a s  72 R i v e r s i d e  D r i v e ,  j.n N e w  Y o r k  C i t y .  'The Rent 

A d m i n i s t r a t o r  had g r a n t e d  t h e  t e n a n t s '  complaint .  of a decrease i n  

s e r v i c e s .  
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T h e  k e n a n t s ’  A p p l i c a t i o n s  for A Rent  R e d u c t i o n  Based  Upon 

Decreased Bui ld ing-Wide  S e r v i c e s  were s u p p o r t e d  b y  their 

s t at. erric nt s t h a t  t h e  b u i 1 d i ng had had  2 4 -hour  e 1 e va t o r  - ope r a t  or 

service sirice 1 9 7 0 ,  o r  e a r l i e r ,  which service was r e d u c e d  by t h e  

O w n e r  t o  a u t o m a t i c  p a s s e n g e r  e l e v a t o r  s e r v i c e ,  and  l’/ h o u r s  o f  

doorman s e r v i c e ,  i n  2 0 0 7 .  The t e n a n t s  c l a i m e d  t h a t  t h e  e l c v a t o r -  

o p e r a t - o r  had t r a n s p o r t e d  the t e n a n t s  f rom t h e  e n t r a n c e  t o  t h e i r  

i n d i v i d u a l  f l o o r s ,  arid t h a t  his p r e s e n c e  p r o v i d e d  a s e c u r i t y  

1’unc;tian i n a d d i t i  on t.o m e r e l y  l i f  k ing  thcm t o  t h e i r -  apartments. 

On October 30, 2008, t h e  R e n t  A d m i n i s t r a t o r  found  t h a t ,  

prior t o  t h e  c o n v e r s i o n  t o  a manual p a s s e n g e r  elevator, t .he  

elevator o p e r a t o r  for t h e  manual  e l eva l so r  had provided a levcl o f  

: jccLlri ty b y  his presence. 

e l e v a t o r  operat-or-s  a s  doormen [ fo l l . owing  t h e  c o n v e r s i o n ]  ; (:here 

i s  only 1.6 hours [ s i c ]  of c o v e r a g e  provided. T h i s  i s  not an 

adequa1.c s u b s t i t u t e  f o r  manned e l e v a t o r  s e r v i c e  2 4  hours a d a y ,  

s even  days a w e e k  and  c o n s t i t . u t e s  a decrease i n  s e r v i c e .  

Therefore rent: r e d u c t i o n  i s  warranted. ” The  Rent- A d m i n i s t r a t - o r ’  s 

o r d e r  s l . a t e d  tihat: thc Owner could f i l e  an  A p p l i c a t i o n  f o r  

R e s t o r a t i o n  of  Rent  a f t e r  r e s t o r a t i o n  of  2 4  h o u r  s e c u r i t - y  

s e r v i c e ,  OL upon DHCR’s g r a n t i n g  of  an appl i -ca t - ion  t o  modi fy  t i l ?  

s e r v i c e s  i.n q u e s t i - o n .  

“Al though t-he owncr r e d e p l o y e d  t h e  

I r i  i t s  Order o f  March 70, 2 0 0 9 ,  now b e f o r e  this c o u r t ,  t h e  

Deputy Commissioner  ( t h e  Commissioner)  a f f i r m e d  t h e  Order  o€ the 
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R e n t  Administ-rator and denied the Owner's PAR, finding that. t:he 

Owner had failed to file an applicakion f o r  a decrease iri r e n t  or 

modification of  se.rvices prior to the elevator- conversion, i n  

violation of Sect-ions 2522.4 (d) and (e) of the R e n t  

Stabilization Code ( K S C )  . 

In t h i s  petiLion for review of the Commissioner's Order ,  the 

O w n e r  alleges that t h e  Commissioner completely overLooked t h e  

p r o c e d u r a l  history of this matter, and the p e r t - i n e n t  f a c t s .  'The 

t i i . .y tory  and f a c L s  which the Owner claims to be relevant. a r c  

alleged to be as follows: the subject buj.l.ding is a condomini.um, 

with only 9 rent stabilized units currently under DHCR's 

jurisdiction. Thcre were two manual. e l e v a t o r s  in the buiI.ding, a 

freight e1cvai:or and a passenger elevator. Due to the aye of the 

elevators, there were cons tan t .  problems and qrea!. difficulties i ri 

obtaining p a r t . 3  for the manual elevators. It was, therefore, 

necessary t.o r e p l a c e  the elevator, on Lhe advice of an architect: 

and an c n q i n e e r .  'I'he petition further alleyes that !.he old 

elevator cab  was replaced with a modern, automatic, self-operal.ed 

e l e v a t . o r ,  thah doormen were hired for seventeen h o u r s  per d a y ,  

and that closed-circuit televisions and a video recording system 

were install.ed t.o moni-tor the activities in the lobby and the 

elevator:;. 

'i'he petition f u r t - h e r  alleges that on April 20, 200'1, afl..er 

the iristal.lation of the automatic clcvator, !:he Owner made 

3 
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a p p l i c a t i o n  t o  DIICR for p e r m i s s i o n  t o  change  e s s e n t i a l  s e r v i c c s .  

T h e  r equ laLed  t e n a n t s  i n  t h e  premi s c s  s u b s e q u e n t l y  s u b m i t t e d  a 

cornplair-11. l o  D H C R ,  s e e k i n g  a r e d u c t i o n  i n  r e n t  b a s e d  upon a 

clai.raecl d e c r c a s e  i n  b u i l d i n g - w i d e  services. Accordinq t o  t .hc  

Owner, these ter1arit.s compla ined  t h a t .  llhey rici I o n g e r  h a d  sec .ur i . t .y  

due Lo t h e  c h a n g e  i n  t h e  e l e v a t o r  s y s t e m s .  

Or)  Auqust  16, 2 0 0 7  D H C R  a l l e q e d l y  a d v i s e d  .Lhe Owner- o f  t h e  

Leriarits’ c o m p l a i n t .  

On January 17, 2 0 0 8 ,  n i n e  months a f t e r  the Owner h a d  

subrrii t . t .ed i t s  A p p l i c a t i o n  t o  Dec rease  S e r v i c e ,  DHCR alleqcdly 

n o t i f i e d  t h e  Owner t h a t .  i t s  a p p l i c a t i o n  h a d  been s u b m i t t e d  on the  

wrong fo rm.  The Owner r e s u b m i t t e d  i t s  a p p l i c a  t:i on, and  respondeci 

Lo sub:I;eyuent. aqcncy  r e q u e s t s  f o r  f u r t h c r  i n f o r m a t i o n  or 

e v i d e n c e .  111 .its r e s p o n s e s ,  t h e  Owner c l a j . m e d  t h a t . ,  p r i o r  t.o t .hc 

e l e v a t o r  c o n v e r s i o n ,  t h e r e  were o n l y  two e l e v a t o r  o p e r a t o r s ,  w h o  

split. t.he s h i f t s ,  w i t h  t h e  n i g h t  s h i . € t  u n a t t e n d e d  f o r  7 h o u r s ,  

cxcep t  upon t h e  r e q u e s t  o f  a t e n a n t .  ‘The Owner fur t - .her  a l l e g e d  

that: t h e  porter on d u t y  would a s s i s t  w i t h  t h e  cont ro1 .s  of t - h e  

e l e v a t - u r  . in t h e  i n f r e q u e n t  e v e n t  t h a t  t h e  e l e v a t o r  needed l j  f t i n q  

d u r i n q  t h e  g r a v e y a r d  s h i f t .  T h i s  was a n  added  d u t y ,  w h i l e  t-he 

por t.er at . t .cnded t.o h i s  b a s i c  d u t i e s  , s u c h  a s  c l e a n i n y  arid ya.rbaye 

c o l  1 ecti.on 1.n t h e  b a s e m e n t .  O t h e r w i s e ,  t h e  p o r t e r  was not. i n  t h c  

e l e v a t o r  d u r i n q  t h i s  7-hour shirt, a c c o r d i n g  t o  t h e  p e t i t i o n .  

The re  n e v e r  had b e e n  a p e r s o n  g u a r d i n g  Lhe lobby a rea  or manninq 

[* 5]



Lhe manua.1 e l e v a t o r  24-hours  ;I d a y ,  a l l e g e d  t h e  O w n e r ,  and  tzhere 

hcld neve r  b e e n  a doorman when \;he manual e l e v a t o r  was i n  p l a c e .  

Nor had t h e  b u i l d i n g  had  a s e c u r i t y  s y s t e m  w i t h  camcras prov id i r iy  

24-tiour DVR r e c n r d i n y  - 

k ' o l l o w i n y  the e l e v a t o r  c o n v e r s i o n ,  t h e  e l e v a t o r  opcrakors 

were r e d e p l o y e d  a s  doormen, c l a i m s  t h e  Owner. They n e v e r  a c t e d  

a s  s e c u r i t - y  g u a r d s ,  e i t h e r  before o r  a f t e r  t h e  c o n v e r s i o n ,  and 

have rievcr been  t r a i n e d  a s  s e c u r i t y  p e r s o n n e l  - 

Accord ing  t o  t h e  O w n e r ,  t h e  r c l e v a n t  p r o c c d u r a l  history is 

t ha t .  DHCK rendered 3. decision on t h e  Lenan t s '  p e t i t - i o n  f o r :  a 

r e d u c t i o n  i n  r c n t  p r i o r  t o  e n t e r t a i n i n g  t h e  Owner ' s  applj c a t i o n  

€or a change  i n  s e r v i c e s ,  even  though  t.he Owner's p e t i t i o n  had 

bccri e ; + r l i e r  filed. T h e  D i s t r i c t  RenL A d m i n i s t r a t o r  allegedly 

froze t h e  rent on t h e  s u b j e c t  a p a r t m e n t s  u n t i l  such t i m e  a s  t h e  

O w n c r  p r o v i d e s  24-hour  s e c u r i - t y  s e r v i c e s .  

I n  s u b s e q u e n t  responses to DHCR, i n  connec t - ion  wikh i t s  

app1icat. i  on I:o redcice s e r v i c e s ,  t .he Owner e x p l a i n c d  tLhat t h e r e  

h a d  n e v e r  been  a p e r s o n  g u a r d i n g  t h e  lobby a r e a  or even manning 

the  tl:l.evator 2 4  h o u r s  a d a y .  The Owner a r g u e s ,  now, thaL i t  i s  

i n c o n c e i v a b l e  that:  h e  s h o u l d  now have t o  p r o v i d e  a n  addi  L i o n a l  

s e r v i c e  Ico t h e  bu i ld . i . ng ,  and t h a t  h e  no l o n g e r  h a s  t h e  a u t h 0 r i t . y  

t o  p r o v i d e  any  a d d i t i o n a l  s e r v i c e s ,  s i n c e  t.he b u i l d i n q  i s  now ;I 

condorni.nium. 

In i t s  r e s p o n s e s  t o  D H C R ,  the Owner c l a i m s  t o  have  c i . ted 
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MaLter o f  9I1U West End A v e .  T e r i a i i t s  As soc .  v N e w  Y o r k  S l a t e  Div. 

of I I o u s .  (5 Coiiiniuni.ty R e n e w a l ,  53 A D 3 d  436 (1,'" Uept 2008) a s  

authority for t h e  c o n v e r s i o n  of  a m a n u a l l y  o p e r a t e d  e l  c v a t o r  t o  

311 au1:onlat.i c e l e v a t o r - .  'The Rent  Rdrn in i s t r a to r -  arb< t - r a r i l  y 

rc€i.ised t o  consider t h i s  case l a w  i n  r e n d e r i n g  i t -s  dec-Jisiorl o r i  

t .he  t - e n a n t s '  a p p l i c a t i o n ,  c l a ims  t h e  O w n e r .  L r i  d e t . e rmin inq  

w h e t h e r -  t.hc modif i c a t i o n  t o  t h e .  e l e v a t o r s  was a p p r o p r i a t e ,  DHCR 

was required t.0 discern w h e t h e r  t h e  Owner had made a n  a d e q u a t e  

si . ibsti t .ut:e,  n o t  w h e t h e r  the manual e l e v s t o r s  constituted a 

decr -case  i n  s e r v i c e s .  The  Rent  A d m i n i s t r a t o r  e r r e d  by u s i n g  t h e  

w ro nq s t anda r-d t. o de t. e r m i  n e t.hc t en a n t  s app 1 i. cat. i on , i yno r i ri  q 

pri .or r-ulinqs a n d  f a i l i  ny Lo c o n s i d e r  t h e  Owner's a p p l i c a t - i o n  For 

a d e c r e a s e  i l l  s e r v i c e s  p r i o r  L O  rul-ir-iy on  t h e  t.enant.s '  request  

Lor a rent. r e d u c t i o n ,  e v e n  though  t.hc Owner 's  a p p 1 . i c a t i o n  had 

been subrriitted e a r l ; - e r .  Even now, more than 2 years l a t . e r ,  DHCH 

h a s  s t i l l  nut. r ende red  a decision on t h e  Owner 's  p rev ious1 .y  € i l e d  

a p p l i c a t i o n ,  c l a i  rns t h e  p e t i t i o n e r  h e r e .  Clearly, clai.ms the 

O w n e r ,  L h i s  f a i l u r e  on t h e  p a r t  of  DHCR i s  a r b i t r a r y ,  c a p r i c i o u s ,  

arid iru-at i - o n a l ,  F u r t h e r ,  it was u n r e a s o n a b l e  for t h e  a q e n c y  [Lo 

impose a per-rnanenl: rent :  f r . c e z e  b a s e d  upon a c o n d i t . i o n  that. 

ei-iharicecl s c r v i c c s  t o  t h e  bui lding . 

I t  w o u l d  be e c o n o r n i c a 1 . 1 ~  u n f e a s i b l e  for t h e  Owner t u  rernovc 

t.he mocier:ri a u t o m a t i c  e l e v a t o r  and r e i n s t a l l  t.he manned e l . e v a t o r  

in orde r  t 1 0  comply w i t h  t h e  Rent A d m i n i s t r a t o r ' s  o r d e r .  N o r  w i l l  

6 
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Rent .  A d m i . n i s t r a t o r ’ s  o r d e r  was r a t i o n a l  and  r e a s o n a b l e ,  i n  

~ ~ : c o r d a n c e  w i t h  t h e  a p p i i c a b l e  l a w  and  r e g u l a t i o n s .  

T h e  Owner c-omplai n s  k h a t .  DIICR acted a r b i t r a r i l y  i n  dec id i -ng  

[:he rent r e d u c t i o n  appl . ica t : ion  b y  t h e  t e n a n t s  p r i o r  t o  t i c  

det.ermi n a t i o n  01 i t s  own p o s t - m o d i f i c a t i o n  a p p l i c a t i o n ,  

t.haI: t .he two a p p l i c a t i o n s  s h o u l d  have  been  p r o c e s s e d  t o y e t - h e r .  

7’he n c p u t y  Commiss ioner  fourid that i t .  was t .hc Owner’s own . I a i l u r - e  

t o  f i l e  a timcly a p p l i . c a t i o n  f o r  a rnodif i  c a t i . o n  01: s c r v i c - : e s  w h i  c:h 

c r e a t e d  the d e l a y  now compla ined  o f .  

b y  t-he l a w ,  and  was n e i t h e r  a r b i t - r a r y  n o r  c a p r i c i o u s .  E’ac tua i  

y u c s t i - o n s  c o n c e r n i n g  whether a r e q u i r e d  s e r v i c e  was compromised 

a r ~  p r o p e r - l y  w i t h i n  the r e a l m  of D E I C R ’ s  e x p e r t i s e ,  and  wi 11 not 

he disI.urbecl b y  t h e  court in t h i s  p r o c e e d i - n g .  

E - _ -  5 W.’ St. Assoc. v S t a t e  Div. of Hoi2.s .  & Cclnini. R e n e w a l ,  131 

AD?d  349 ( Y t  Dept: 1987). 

arqn:i nq 

This f i n d i n g  i s  suppori-ed 

S e e  M a t t e r -  of 2.30 

OLIDERED t h a t  t .he  p e t i t i o n  t o  reverse, a n n u l ,  a n d  s e t  aside 

ar.1 A d m i r i i s t r a t i v e  Review O r d e r  o f  t h e  S t a t e  of N e w  Y o r - k  D i v i s i o n  

ot H o u s i n g  arid Community Renewal i s s u e d  on March 20, 

DnckeL No. WJ430037RO i s  d e n i e d ,  

w i  L.h p r e  j i i d i ce  - 

T h i s  Tnem(-)randum o p i n i o n  c o n s t i t u t e s  t h e  d e c i s i o n  arid nrder- 

2 0 0 9  u n d e ~  

and  t h e  p e t i t i o n  i s  d i s m i s s c d ,  

HON . WALT~R B . TOLUB I J. s , c: 
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