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I l p t  thc tollowing papers numbered I to 36 read on this motion for preclude and this motion for summary iudametit 
'uotic r' of M I  tion/ Order to Show Cause and supportingpapers 1 - 15: 16 - 29 ; Notice ofcross Motion and supporting papers 

30 - 32, 33 - 34 ; Replying Affidavits and supporting papers 35 - 36 .; - .. _ _  \ i i s \ c r i  in:: Altidavits and supporting papers 
i h I l ( ~ l  - I rxt** ) it is, 

0KL)E'RELI that defendant's motion for, inter alia, an order vacating the note of issue and her 
11 o l i o i i  fcir . i inimary .j udgincnt dismissing the complaint are consolidated for purposes of this 
, ~ ~ ~ t c r t i i ~ n a ~ ~ i ~ t i .  aiid i t  is 

OK1)E'REf) that defendant's motions are denied. 

P I < i i i i t i  1'1'1 Iclcnc E ield commenced this action to recover damages for personal injuries allegedly 
\ \ i f f i ' i  cd i n  inom1 vehicle accident that occurred on Montauk Highway in the Town of Babylon on 
Decc nibel 0. Z00(1 The accident allegedly happened when a vehicle driven by defendant Stephanie 
I >ob:,~,ii strticl\ the rear end of a vehicle driven by plaintiff, which was stopped at the intersection of 
'c o n h u h  I iigliuaq and Nehring Avenue, waiting to make a left turn. By her bill of particulars, plaintiff 
~llcgi.5 that ;h: suffered serious injuries as a result of the accident, including cervical disc bulges at 
I C \  e l i  ( '3-c 1. ('4-('5, and C5-C6; sprains and strains in the cervical, thoracic and lumbar regions; and 
intcr:ial cici Liiigcment of the left shoulder. Plaintiff alleges that she was unable to work for one week 
J i i c .  to he] i i  iuries. and that she remains partially incapacitated. Further, in response to a demand by 
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cielciitiaiii icit  slic pal-ticularize 111 what respect she sustained a “serious injury” as such term is defined 
iii icicr I i i \ i i i  i i ~ i ~  e I_.LLV b 5 103, plaintiff alleges she suffered a permanent consequential limitation of use of  
‘1 I ~ , J U \  oy( 11 0 1  incmbcr, a significant limitation of use of a body function or system; and a medically- 
dctci iiiiiicc ; I I I L ~ I - >  01‘3 nonpermanent nature that prevented him from performing his usual and 
c t i i t  )i?i;ii \  ti\ itics 1.01- at  least 90 days ofthe 180 days immediately following the accident. 

111 )i.tober 6. 2009, a cornpliance conference was held by this Court. At such conference, 
c , I  tLii51’1 ii?! t 11c parties represented that the disclosure process was complete and, by their signatures, 
c.Inceiited 1 ,111 order cei-tifying that the action was ready for trial. Three days later, on October 9, 2009, 
p l ~ i n ~ i  IT ti l(,(1 A nolc o f  issue and certificate of readiness. 

:iitiiiiit iion moves, among other things, for an order precluding plaintiff from testifying or 
p i e s . ~ i t i ~ i ~  iiicdical cT,idcnce at trial based on her alleged failure to comply with defendant’s demand for 
disc xm c Dcf’eii~hit also seeks an order vacating the note of issue and striking the action from the trial 
c ~ I ~ I - I ~ ~ I I  oii 11 ic si-ouiid that the pretrial disclosure process is not complete, and extending the time for 
f i l i n g  ,I mor i o n  for suinmary judgment. Defendant alleges that plaintiff failed to comply with a demand 
h i  p r~duc l io r i  o f  the files of One Beacon America Insurance and Liberty Mutual, no fault insurance 
c i r r i t ~  s \\ i t  1 \\ 1101-i plaintiff allegedly filed a claim following a motor vehicle accident that occurred on 
Voven~bci 1’. 20(10 An affirmation by defense counsel in support of the motion asserts defendant 

t a n n o t  ‘idLqtiJtel;,{ prepare and evaluate [her] defense” without such insurance claim files. The Court 
n o t e I  tha t  ( I  1~1c11ed to the moving papers is a notice of discovery and inspection, dated July 6,2009, 
ci:niciiidinL tli‘ i t  p1,iinLiff execute “HIPAA compliant authorizations for the no-fault claim file from 
I ibei t \  hlii u C i 1  * -  n opposition, plaintiff argues that defendant, having certified this matter is ready for 
t i  1‘11 \\ d i \  t i  . i ii> claim to fiirther discovery. 

.. 

l3c icn~iaiit J I S O  moves for summary judgment dismissing the complaint on the ground plaintiff 
did i i o :  siill :I 
accidciit I r t cndant’s submissions in support of the motion include copies of the pleadings, the bill of 
p-ir!i( i i l r l i  \ “: 1ransxipt o f  plaintiffs deposition testimony, and an affirmed medical report prepared by 
I > I  Aiithoi: )pataro At defendant’s request, Dr. Spataro, an orthopedic surgeon, conducted a physical 

Licticbii PlLiiiit I f f  opposes the motion for summary judgment, arguing that defendant’s submissions are 
i i i s u  Liii,icrii to cstahlisli a prima facie case that her alleged injuries do not meet the “serious injury” 
1111 <*: 1101(1 l i l l i l  _I! thc  Zn-t. ault La\%. 

‘ L s c r ~ c ~ ~ ~ s  injury” withing the meaning of Insurance Law 5 5102 (d) due to the subject 

i i ~ i i i a t i o i i  ol’plaintiff in May 2007, and reviewed medical records related to the injuries alleged in this 

I I I ~  1 iiifoi 111 Rules for Trial Courts (22 NYCRR) $202.7(c) provides that a motion relating to 
~t s ~ ~ l o s u i ~  l i i i t t  hc supported by an affirmation that counsel “has conferred with counsel for the 
oqmi i i ig  
i> 1 LooJ-f‘ii ’i h :flbrt “shall indicate the time, place, and nature of the consultation and the issues 
‘1 sc u\ietl L i i i d  ~ i i \  resolutions, o r  shall indicate good cause why no such conferral with counsel for 
oppct>iiig i t i c s  \\‘is hcld” (Uniform Rules for Trial Courts [22 NYCRR] $202.7 [c]). In addition, 22 
Y l ’ C R R  h li 1’  2 1 I e)  probides, 111 relevant part, that within 20 days after service of a note of issue and 
c ~ ~ r t i l l L J t c  ol ieadiness, any party to the action may move to vacate the note of issue “upon affidavit 
~ l i o w  iis 1 1 1  $5 Ii‘tt rttspects the case i s  not ready for trial, and the court may vacate the note of issue if it 

1.1 i n  ‘1 good raith effort to resolve the issues raised by the motion.” Further, the affirmation 
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natt:rial fact in the certificate of readiness is incorrect.” 

mt‘s motion for an precluding plaintiff from presenting evidence at trial order vacating _ .  

rlic 1 , ) IC‘  ot i 4 4 u c  and other related relief is denied, as the affirmation of good faith submitted with the 
ti ioving pCipt‘i i fail:, to  refer to any actual conversations with opposing counsel evincing a bona fide 
i‘ l o i  I h y  ckttendant to resolve the disclosure dispute (see Natoli vMilazzo, 65 AD3d 1309, 886 NYS2d 
2 )<  1211 I I c y t  70091; Chervin v Macura, 28 AD3d 600, 813 NYS2d 746 [2d Dept 20061 Cestaro v 
C‘liiir 10 ~Zl)21d 500. 799 NYS2d 143 [2d Dept 20051; Diel v Rosenfeld, 12 AD3d 558, 784 NYS2d 379 
[ :!d I )ept 2\)04 1 ) .  Phe Court notes that even if a proper affirmation of good faith had been submitted, 
clcie idant Iriilcd to explain why she waited until after the filing of the note of issue to seek relief for 
plairitiff-~ 
rcad 1 or t i  i a l  (cf High Point of Hartsdale I Condominium v AOZ Constr., Znc., 3 1 AD3d 7 1 1, 8 18 
\J’S ? t i  47.. I ‘!cl I k p t  20061; Perla v Wilson, 287 AD2d 606, 732 NYS2d 35 [2d Dept 20011). 

leged failure to comply with her disclosure demands, and failed to show how the case is not 

A \  i t )  the n-iotioii for summary judgment, Insurance Law 5 5 102 (d) defines “serious injury” as “a 
pcrsond i n r  ur\/ u4i:ch results in death; dismemberment; significant disfigurement; a fracture; loss of a 
1i.tus pernriinent loss of use of a body organ, member, function or system; permanent consequential 
Itmilation (1’. ilse ol‘a body organ or member; significant limitation of use of a body function or system; 
ii :nedic,i 1)  dettrinined injury or impairment of a non-permanent nature which prevents the injured 
p m o n  fri-orii performing substantially all of the material acts which constitute such person’s usual and 
ciistomar! (- a114 activities for not less than ninety days during the one hundred eighty days immediately 
l i ) l l o ~ ~ i n g  1 1  t: (xxiirrence of the injury or impairment.” 

A piclintiff Llaiming a significant limitation of use of a body function or system must substantiate 
h i s  or her cklmplairits with objective medical evidence showing the extent or degree of the limitation 
cituscd b) llie injury and its duration (see Ferraro v Ridge Car Serv., 49 AD3d 498, 854 NYS2d 408 [2cl 
l k p t  2008 1 .  Mejia v DeRose, 35 AD3d 407, 825 NYS2d 772 [2d Dept 20061; Laruffa v YuiMing Lau, 

7 ‘4 1l.M (Ph.  82 1 YYS2d 642 [2d Dept 20061; Kearse v New York City Tr. Auth., 16 AD3d 45,789 
\J’$ !d2X 1 /T’d Dept 20051; Beckett v Conte, 176 AD2d 774,575 NYS2d 102 [2d Dept 19911). As 
z\,pl,iiiied I). the Court of Appeals in Dufef v Green (84 NY2d 795, 622 NYS2d 900 [1995]), “[wlhether 
.i Iin- i ~ i t i c ~ r i  01 use or function is ’significant’ or ‘consequential’ (‘Le. important . . .), relates to medical 
bignilicancc ~ n d  involves a comparative determination of the degree or qualitative nature of an injury 
hasec-l on tl- i i  nommal function, purpose and use of the body part.” A plaintiff claiming injury under either 
I) I th: “liniitation o 1‘ use” categories also must present medical proof contemporaneous with the accident 
S I I O M  ~ n g  thi. iiiitial restrictions in movement or an explanation for its omission (see Magid v Lincoln 
S ~ J L  Corp oO AD3d 1008, 877 NYS2d 127 [2d Dept 20091; Hackett vAAA ExpetlitedFreight Sys., 
5-1 . \ l> ;d  ’1 865 N’IS2d 101 [2d Dept 20081; Ferraro vRidge Car Serv., supra; Morales v Daves, 43 
Z D 3 t i  I 1 1 X 8 1  1 YYS2d 793 [2d Dept 2007]), as well as objective medical findings of restricted 
mo\  (:nient I i‘it are baqed on a recent examination of the plaintiff (see Nicholson v Allen, 62 AD3d 766, 
3*’0 i\ 1 S?ti I O 1  I2d Dept 20091; Diaz v Lopresti, 57 AD3d 832, 870 NYS2d 408 [2d Dept 20081; 
Lnru,ff(i v 1 v i  M i n p  L,riir. s z p z  John v Engel, 2 AD3d 1027, 768 NYS2d 527 [3d Dept 20031; 
Kiclrriierer 1‘ I’onta. 26 1 AD2d 365, 689 NYS2d 190 [2d Dept 19991). 
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.4 &:fc*ndant seeking summary judgment on the ground that a plaintiffs negligence claim is 
barred under the ho-Fault Insurance I,aw bears the initial burden of establishing a prima facie case that 
thc plaintilt did not sustain a “serious injury” (see Toure v Avis RentA Car Sys., 98 NY2d 345, 746 
NYS3d 865 [:ZOO2 1: (7addy v Evler, 79 NY2d 955, 582 NYS2d 990 [1992]). When a defendant seeks 
sui i i rna~ Iiidgment based on the lack of a serious injury relies on the findings of the defendant’s own 

rcpor ts” IO demonstrate entitlement to judgment as a matter of law (Pagan0 v Kingsbury, 182 AD2d 
268, 270. 387 NYS2d 692 [2d Dept 19921). A defendant also may establish entitlement to summary 
judgmcnt uc;ing the plaintiff-s deposition testimony and medical reports and records prepared by the 
plaintit‘f‘s own physicians (see Frugale v Geiger, 288 AD2d 431, 733 NYS2d 901 [2d Dept 20011; 
7’orre.y v kfichdetti, 208 AD2d 51 9, 61 6 NYS2d 1006 [2d Dept 19941; Craft v Brantuk, 195 AD2d 438, 
630 NYS3d 251 [2d Ilept 19931; Pagano v Kingsbury, supra). Once a defendant meets this burden, the 
plaintiff must present proof in admissible form which creates a material issue of fact (see Guddy v E’ler, 
\ ~ I , I ~ [ .  Prrgcrno v Kingsbury, supra; see generally, Zuckerman v City of New York, 49 NY2d 557,427 
h Y S2d 595 [ J 980 I ) .  It is for the court to determine in the first instance whether a plaintiff claiming 
pcrs(71nal in]  ury as #J result of a motor vehicle accident has established prima facie case that he or she 
sustained “<erIous in-jury” and may maintain a common law tort action (see Licari v Elliott, 57 NY2d 
2;0 ,455  nYS2d 570 [ 19821; Tipping-Cestari v Kilhenny, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
1 39 1 ! ) 

1‘4. . those findings must be in admissible form, i.e., affidavits and affirmations, and not unsworn 

He1 i . tieferldants‘ submissions are insufficient to establish a prima facie case of entitlement to 
summary judgment a!; a matter of law based on a lack of serious injury (see Chun Ok Kim v Orourke, 
70 AD?d 9%. 893 NYS2d 892 [2d Dept 20101; Landman v Sarcona, 63 AD3d 690,880 NYS2d 168 
I:!d Ilept 20091; Kmper v N & J Taxi, Inc., 60 AD3d 910, 876 NYS2d 120 [2d Dept 20091; Hurtte v 
Budget Rorrdside C w e ,  54 AD3d 362, 861 NYS2d 949 [2d Dept 20081; Wright v AAA Constr. Servs., 
Inc.. 40 A1)3d 53 1 ,  855 NYS2d 149 [2d Dept 20081). The report of Dr. Spataro states, in relevant part, 
tkat ;.mgc OF motion testing revealed normal joint function in plaintiffs lumbar spine, but restricted 
loint fiinctic 11 i n  her cervical spine. More particularly, it states that measurement of the motions in 
plaintiff’s cervical spine demonstrated 30 degrees of left and right lateral bending (normal 40 degrees), 
65 dcgrecs of right and left rotation (normal 70 degrees), 60 degrees of forward flexion (normal 60 
degrees). and 30 degrees of extension (normal 30 degrees). Although characterized by Dr. Spataro as 
ml! ‘I  ”slight‘ restriction in cervical movement, the finding by defendant’s medical expert that plaintiff 
h,td 25% rc ctriction in lateral flexion approximately 2% years after the subject accident demonstrates a 
triable issue' 01 !act as to whether plaintiff suffered a significant limitation of spinal joint function due to 
tlic accident ( \L’C’ Kiorzo v Fenning, 69 AD3d 581, 893 NYS2d 157 [2d Dept 20101; Landman v 
Sorconcr. \ / / r v l i .  Jenkins v Miled Hacking Corp., 43 AD3d 393, 841 NYS2d 317 [2d Dept 20071). The 
C ‘ J L I I ~  notes 111. Sp ta ro  does not indicate in his report whether active or passive range of motion testing 
was conduclecl. or 110m the reported degrees of joint function in plaintiffs spine were measured. It also 
q)pe<jr\ froin his report that the only orthopedic/neurological tests performed by Dr. Spataro during his 
ewriination of  plai ntiff were range of motions tests and a Spurling’s (foraminal compression) test, 
~~Iiicl-i is used to  detect cervical nerve root disorder. Thus, Dr. Spataro’s conclusions that plaintiff 
5~ f!ered on1 r‘ . p a n s  1 0  her spine and left shoulder due to the subject accident, that such injuries 
resol\ ed M 1 t ti ‘no  residuals” to the lumbar spine or shoulder, and that plaintiff is not orthopedically 
disabled <ire insufficient to satisfy defendant’s burden on the motion (see Chun Ok Kim v O’Rourke, 
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tiipru: Lrinilman L Scircona, supru; Jenkins v Miled Hacking Corp., supra; see also Exitus v Nicholas, 
26 4 l l3d 457. 809 N'YS2d 458 [2d Dept 20061; Zavala v DeSantis, 1 AD3d 354,766 NYS2d 598 [2d 
I k p i  2007 J .  Black v Robinson, 305 AD2d 438, 759 NYS2d 741 [2d Dept 20031). Accordingly, 
defer-ldant'\ i m t i o i i  for summary Judgment dismissing the complaint based on plaintiffs failure to meet 
the st:rIous i i y u r ~ ,  threshold is denied. 

THOMAS F. WHELAN. J.S.C. 
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