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statenients that are the subject of the cornplaint are absolutely privilcged as they were made in 

connection with ajudicial proceeding. Tipton also movcs for summary judgment on her 

counterclaim for sanctions, costs and attorney's fees pursuant to CPLR 83 03-a. Plaintiff, 

Timothy Coyle (hereinafter "Coyle"), who is pro se, opposes thc motion and cross moves for 

summary judgment on the complaint and dismissing the counterclaiin. 

Background 

This action arises out of a proceeding brought pursuant to Article 8 1 of the Mental 

Hygiene Law for the appointment of a guardian of the person and property of Tipton's uncle, 

Lawrence P. Fraiberg, who at the time of the proceeding was 87 years-old. Coyle worked as a 

personal assistant/gcriatric care manager for Mr. Fraiberg from October, 2008 until June 9, 2009. 

On February 18,2009, Eugcnc Taylor, who was previously Mr. Fraiberg's personal 

assistant, comnicnced an Article 8 1 proceeding in this court, alleging the inability of Mr. 

Fraiberg to provide for his personal needs and property management.' After a hearing held on 

May 27, 2009, Justice Laura Visitacion-Lewis issued an interim order dated May 29, 2009, that 

"I The Articlc 8 1 pctition alleges that a guardian is necessary due to, inter alia, Mr. Fraiberg's 
physical and mental health and the existence of allcgcd superseding instruments creating 
competing documents giving power-of-attorney and a competing health care proxy. 

[* 2]



found that Mr. Fraiberg was an incapacitated person and directed that Paul D. Siegfried be 

appointed thc guardian for Mr. Fraiberg’s person and property. Justice Visitacion-Lewis noted 

in the interim ordcr that it had “comc to the court’s attention that Mr. Fraiberg geriatric care 

manager, Tim Coyle, intends to immediately cease serving in such capacity.’’ Consequently, the 

court appointed Mr. Siegfried as temporary guardian pending the issuance of his commission 

and ordered him to immediately excrcise his power to retain Gary Elias, who is a professional 

geriatric care manager, as a substitute lbr Coyle. Thc interim order further provided that Mr. 

Siegfried was to consult Tipton ‘and Mr. Fraiberg’s other nicce “regarding all major decisions 

with respect to Mr. Fraiberg’s person.” 

Annexed to the interim ordcr is a May 27, 2009 Seltleincnt Agrcement (“the Settlement 

Agreement”) agreeing, inter alia, to the appointment for Mr. Fraiberg of a guardian of the person 

and property. Thc Settlemeiit Agreement is executed by counsel for cach of Mr. Taylor, Sean 

Coyle, who is Mr. Fraiberg’s physician and Coyle’s brother, and thc University of  Dcnver. The 

Settlement Agreement states that it would bc provided to the “othcr interested parties,” 

specifically Tipton, her sister and the appointed counsel for Mr. Fraiberg, for their rcview at 

least two days prior to the hearing. 

On June 9, 2009, Mr. Siegiyied submitted to Justice Visitacion-Lcwis his first Summary 

Report and Recommendations of Temporary Guardian. In the “Investigation and Actions” part 

of the rcport, Mr. Siegfried alleges that on June 2, 2009, he was advised (by soineone not 

identiiiied in the report) that Coyle visited Mr. Fraiberg’s apartment on the evcning of June 1, 

2009, and that a few days later, on either June 5 or June 6, he was advised by Tipton that Coyle 

has been observed removing documents from Mr. Fraiberg’s apartment by a night duty aide 011 

the evening of June 1 , 2009. 
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. - -. . .. . . . . ... .- . 

On or about June 24,2009, Coylc commenced this action2 seeking $9 million in actual 

and punitive damages, asscrting claims of slander and slander per se against Tipton in 

connection with her statements made in the Summary Report and Rccoinmendations that he 

removed documents from Mr. Fraiberg apartment. 

Specifically, the complaint bases its claims on the following statements in the Summary 

Report and Recommeiidations written by Mr. Siegfried? 

On June 4, I rcceived from l i m  Coyle a letterhtatement claiming 
$42,307.69 for services rcndered and reirnburscment due of 
$704.40. 

With respect to Mr. Coyle, I was advised on June 2 at thc time the 
locks were changed that hc had visited the apartment the prior 
evening, found the door chained and, after gaining access, 
rcrnoved the door chain. (1 replaced the chain on June 2) 
When I gained access to the locked closets and the two filing 
cabinets I found them virtually empty (the file cabinet completely 
empty), without a single financial record or document in them. 
Moreover, I lbund no financial records elsewhere in the apartment 
at that time. 

Ms Tipton orally advised me on either June 5 or June 6 that she 
had becn informed by the June 1 night duty aide that he had 
observed Mr. Coyle rcnioving documents that same evening. 

Complaint, 7 10. 
The. complaint further allegcs that “Tipton made [these] false, malicious and 

defamatory statements to Paul Siegfried, Esq. with the intent of having [Coyle] fired from the 

employment of ...[ Mr. Fraiberg] ... Coylc was fired from the employment of [Mr. Fraiberg] by 

Coyle originally commenced this action in the Supreinc Court, Suffolk County. By decision 

, 

and order dated January 29, 20 10, Justice Melvyn Tanenbaum granted ‘Tipton’s motion to 
change the venue of this action from thc Supreme Couit of Suffolk County to this court 

The Summary Report and Recommendations is attached to the complaint 
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Paul Siegfried as a result of these false statements which were scnt to Judge Laura Visitacion- 

Lewis ....” Complaint 7’s 11,12. 

On October 9, 2009, Justice Visitacion-Lewis issued a final order and judgment 

appointing Mr. Siegfried permanent guardian of thc person and property of  Mr. Fraiberg. The 

final ordcr and judgment refers to ‘Tipton as an interested person in t h c  first paragraph and 

provides that shc would continue to be served with all legal papers and notices in the 

proceeding. 

Tipton moves to dismiss the complaint, arguing that statements on which the coinplaint 

is based are protected by the judicial proceeding privilege. Additionally, Tipton argues that 

summary judgment should be granted on her counterclaim and Coyle should be sanctioned 

under CPLR 8303-a for bringing frivolous claims against her since this action was brought for 

the improper purpose of preventing Mr. Siegfyied from performing his commission, including 

exercising his power to conduct investigations and gather information and to consult with 

Tipton and her sister. 

Coyle opposes the motion and cross niovcs for a summary judgment on the coinplaint 

and to dismiss the countcrclairn, asserting that Tipton’s communication is not protected by the 

judicial proceeding privilege since she was not a party to the Article 8 1 proceeding. In support 

of this contention, Coyle points out that Tipton’s was not a signatory to the Settlement 

Agreement, and is not a named party in the caption of the proceeding. Coyle also argues that 

the statcmcnts are not privileged as they were not made in court at a hearing, and were made 

subsequent to the completion of the proceeding which was resolved by the Settlement 

Agreement, and that the statements were not pertinent to the proceeding. Coyle further argues 

that Tipton’s counterclaik must be dismissed as his claims are not frivolous. 
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In rcply, Tipton argues that the privilege protects the statements since they wcre 

pertinent to the Article 8 1 procecding and that perlinency is broadly defincd in the context. 

Tiptoil also argues that Coyle misconstrues thc term “parties” in an Article 8 1 procecding so as 

to mean an individual or entity named in thc caption. l’ipton argues that she and hcr sister are 

Mr, Fraiberg’s closcst blood relatives and his only statutory distributees and thus had legal 

standing to take action on Mr. Fraiberg’s bchalf. She also points out that she receivcd notice 

of every event in the proceeding and that shc appeared on the May 27,2009, hearing and was 

instructed by the judgc to assist the tcmporary guardian. Tipton also points out that the 

Settlement Agreement indicates that it was to bc supplied to her, her sister and Mr. Fraiberg’s 

appointed counsel for their review. 

In addition, Tipton asserts that thc Article 8 1 proceeding was not concluded at the time 

of the May 27,2009 settlement agreement, but only after the court issued the final order and 

judgment on October 9,2009. 

Discussion 

“The Court of Appeals long ago established that a statement made in the course of 

judicial proceedings is privileged if it is at all pertinent to the litigation.” Mosesson v. The 

Jacob D. Fuschberg I,aw Firm, 257 AD2d 381,382 (1’‘ Dcpt), lv  deiiicd, 93 NY2d 808 

(1999)(citing Youmans v. Smith, 153 NY 214,219 (1 897)). “The privilege with respect to 

judicial proceedings cxists because of thc ‘public interest in having proceedings of courts of 

justice public, not secret, for the grcat security thus given for the proper administration of 

justice.”’ Branca v. Mavesh, 101 AD2d 872, 873 (2’ld Dept), aff d. 63 NY2d 994 (1984) 

(quoting Lee v. Brooklyn Union Pub. Co., 209 N Y  245, 248 (191 3)). The absolute privilege 
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rule is “complete irrespective of thc motive with which the statcrnents are made.” Mosesson V. 

The Jacob Fuchsberg Law Firm, 257 AD2d at 382-383. 

“Thc privilegc is extended to all pertinent communications among the parties, counsel, 

witnesses and the court” regardless of “whether a statement was made in or out of court, was 

on or off the record, or was made orally or in writing.”Sexter & Warnilash, P.C v. Margrabe, 

38 hD3d 163, 170-1 71( 1st Dcpt 2007)“[The statements] are granted this protection for the 

benefit of the public to promote the administration ofjustice” Park Knoll Assoc. v. Schmidt, 

59 NY2d 205, 209 (1983). Thus, the “privilcge attaches ... to every step of the procceding in 

question even if it preliminary andor investigatory.” I-Terzfeld & Stcrn v. Beck, 175 AD2d 689 

(1’‘ Dept 1991), appeal dismisscd, 79 NY2d 914 (1992). “All that is required for a statement to 

be privileged is a minimal possibility of pertinence of the simplest ralionality.”Sexter & 

Warmflash, P.C. v. Margrabe, 38 AD3d at 170-171. (citations omitted). Pertinency is a 

question of law for the court, and any doubt should be resolved in favor of relevancy and 

pertinency. Id. 

IJere, the statements by ‘Tipton to the guardian regarding the missing financial records 

belonging to Mr. Fraiberg were pertinent to the Article 81 proceeding i n  which the guardian 

was appointed to, inter alia, review and administer Mr. Fraiberg’s financial affairs. Moreover, 

as noted above, in its interim order appointing Mr. Fraiberg as temporary guardian, the court 

directed Mr. Praiberg to consult with Tipton, and the statements at issue were the result of such 

consultation. In addition, the Suinniary Report and Recommendations containing the 

statements was prepared by guardian for the court. 
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Moreover, contrary to Coyle’s position, that privilege applies to  statements made in or 

out ofcourt. Sexter & Warmflash, P.C. v. Margrabe, 38 AD3d at 170-171. Furthermore, the 

record shows that the proceeding was still pending at the time of thc statements were made.4 

The rcmaining issue conccrns whether Tipton has standing to assert the absolute 

privilege based on hcr role in the procecding. As noted above, thc privilege applies to 

statements madc by various participants in judicial proceedings, including parties, counsel, 

witnesses and the court. Sexter & Warmflash. P.C. v. Marmabe, 38 AD3d at 170-171. As one 

court has written, the privilege extends “to all who take part in judicial proceedings, judge, 

attorney, counsel, printer, witness, litigant, a right to speak and to write, subject only to one 

limitation, that what is said or written bears upon the subject litigation.” Allan v. Allan 

Arts, Ltd. v. Rosenblum, 201 AD2d 136, 139 (2d Dcpt 1994), Iv denied, 85 NY2d 921 (1995), 

cert denicd, 5 16 US 91 4 (1 995)(emphasis in the original)(internal citations omitted). 

Under this standard, whether or not Tipton can be characterized as a formal party to 

the Article 8 1 proceeding need not be resolved since the record shows she was a participant in 

the proceeding by virtue of her status, along with her sister, as the closest remaining blood 

relatives of Mr. Fraiberg and the only statutory distributees, and that she was given notice of 

every aspect of the proceeding, and was directed by the court to consult with the guardian 

regarding all major decisions involving Mr. Fraiberg. At the very least, Tipton’s role is 

equivalent to that of a witness whose input is sought by the court. See e.g,, 55* ManaEement 

Corp v. Goldman, 1 Misc3d 239 (Sup Ct NY Co. 2003)(tenant who made an out of court 

stateincnt to the court cvaluator during his investigation in connection with guardianship 

‘While the Settlement Agreement was enlered into before the statements at issue were made, the 
Settlement Agreement did end the proceeding. 
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proceeding had standing to asscrt the privilege as her role was equivalent to a witness). 

Furthermore, as indicated above, the statements by Tipton wcre dircctly related to the 

proceeding since they concerned financial records of Mr. Fraiberg over which the guardian had 

bcen given responsibility in the proceeding. 

Under these circumstances, the court finds that the statcments which are the subject of 

the complaint arc protected by the judicial proceeding privilege, and the complaint thcrefore 

must be dismissed. 

The remaining issue concerns Tipton’s countcrclairn seeking sanctions pursuant to 

CPLR 8303-a which providcs, inter diu, that a court may award costs and reasonable 

attorney’s fees in tort actions in the event it is found that an action commenced by a plaintiff is 

frivolous. Of relevance here, to h d  that an action is frivolous, it must be found that the action 

was either brought “in bad faith ... to harass or maliciously injure another ” or was “without any 

reasonable basis in the law.” 

Herc, while the court has found that the statements in the complaint were protected by 

the judicial proceedings privilegc, it cannot be said that the complaint was so baseless as to 

warrant an award of sanctions, or that it was designed solely to harass Tipton. & Rittenhouse 

v, St. Regis Hotel Joint Venture, 1 SO AD2d 523 (1 st Dept 1992). Accordingly, the request for 

sanctions is denied and the counterclaim is dismissed. 

Conclusion 

Tn view of the above, it is 

ORDERED that the defendant Laurie Tipton’s motion for summary judgment is 

disinissing the complaint is granted; and it is further 
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ORDERED that the Clerk is directed to cnter judgmcnt dismissing the complaint in its 

entirety; and it is further 

ORDERED that the Coyle's cross motion is granted to the cxtent of dismissing the 

counterclaim for sanctions. 

DATED: Janua 

F I L E D  

NEW YORK 
COUNTY CLERK'S OFFICE 
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