The Mental Hygiene Legal Service at 50:
A Retrospective and Prospective Examination of
Advocacy for People with Mental Disabilities

By Sheila Shea

The year 2014 will mark
the fiftieth anniversary of
the establishment of the
Mental Health Information
Service (MHIS),! which in
1986 became the Mental Hy-
giene Legal Service.2 Upon
its creation in 1964, the
Service was a “novel experi-
ment” to protect and ensure
the rights of patients in psy-
chiatric facilities.?

Following its establishment, one commentator ob-
served that the Service represented “history’s first genu-
ine legislative concern with providing effective legal safe-
guards for persons sought to be committed to psychiatric
hospitals”4 (emphasis in original). Almost fifty years later,
the Service’s basic core function—to study and review the
admission and retention of all patients and residents—re-
mains unchanged.’ Over time, however, the mandate of
the Service significantly expanded in response to case law
and legislative enactments.®

The Service now operates as a dedicated legal ad-
vocacy program providing a broad range of protective
legal services and assistance to individuals with mental
disabilities not only in psychiatric hospitals, but any facil-
ity where services for mentally disabled individuals are
rendered.” MHLS constituents include mentally ill and
developmentally disabled individuals, persons alleged to
be incapacitated and in need of the appointment of guard-
ians, incapacitated criminal defendants and those acquit-
ted of crimes by reason of mental disease or defect, and
sex offenders alleged to be in need of civil management.
This article explores the origins of the Service, the scope of
its current responsibilities and a prospective examination
of the challenges ahead.

l. The Past

Few mental patients read the Bill of Rights.
The immediate problems which they are un-
able to bear seem remote from the honored
stricture: “No person...shall be...deprived of
life, liberty or property without due process
of law.” Yet the whole problem of admission
of the mentally ill to hospitals is tied to the
question of depriving a citizen of his personal
liberty.

—Mental Illness and Due Process®

The creation of MHIS was the centerpiece of efforts
to reform commitment procedures for mentally ill per-
sons in New York State. The tentative beginnings of that
effort came in 1959 when the then Commissioner of the
New York State Department of Mental Hygiene sought
comments from the Presiding Justices of the Appellate
Divisions concerning a legislative proposal to amend the
Mental Hygiene Law. The Justices, in turn, asked for ad-
vice on the proposal from the Association of the Bar of the
City of New York and the New York State Bar Association.
The Special Committee to Study Commitment Procedures
of the Association of the Bar of the City of New York was
formed and, in cooperation with Cornell Law School, be-
gan an intensive study of New York’s civil commitment
scheme.’

The Special Committee completed its study in Janu-
ary of 1962 and its findings were published in the seminal
volume, Mental Illness and Due Process, published by Cor-
nell University Press. Five principles served as the foun-
dation for the special committee’s analysis of commitment
procedures in New York and formed the basis for the
committee’s formulation of proposed legislation. Those
five principles were:

1. Every person with serious mental illness needs
some care and in many cases must go to a hospital,
even if he does not want to.

2. Mental hospitals are not prisons but they do, by
force on body or mind, deprive the patients of
some freedom.

3. Rapid, noncompulsory admission to mental hospi-
tals is good for most patients and helps in allowing
effective treatment and early release.

4. When a person must be sent to a mental hospital
against his will, he should not be treated like a
criminal or be tried and convicted of being sick.
Procedures for his admission are only stepping
stones to treatments.

5. Any person hospitalized against his will is entitled
to watchful protection of his rights, because he is a
citizen first and a mental patient second.!’

At the time of the Special Committee’s study, New
York had seven legal procedures, one voluntary and six
involuntary, for admission to a psychiatric hospital. Most
people alleged to be mentally ill were admitted to the
hospital under section 74 of the former Mental Hygiene
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Law (MHL).! By operation of section 74, an individual
could be hospitalized upon the filing of the certificate of
two doctors with a petition and court order committing
the patient. The person could then be hospitalized for up
to sixty days without any additional process. Retention

of the person for an indeterminate period after the initial
sixty day admission simply required the hospital director
to file a certificate with the County Clerk. Upon that filing,
the court order for hospitalization became final and the
person could be retained for an indeterminate period until
discharge.!?

Upon examination of the practices and procedures
associated with the civil commitment scheme at the time,
the Special Committee made several findings, among
them that:

Although the statute contemplated notice
to the allegedly mentally ill person and a
hearing where requested, written notice
was infrequently served on the person
and hearings were rarely held. The Com-
mittee observed that under statutory
scheme at the time, notice could be dis-
pensed with if it would be “ineffective or
detrimental to the person” and the judge
was required to dispense with notice if the
examining physicians stated in writing
that notice would be detrimental.!®

When hearings did take place, the allegedly mentally ill
person was rarely represented by counsel and determi-
nations were based on insufficient evidence. A passage
from Mental Illness and Due Process describes the “somber
reality” of a commitment hearing from the era at Bellevue
Hospital in New York City:

In the corridor outside, the patients who
have requested a hearing, dressed in pa-
jamas and hospital bathrobes, wait in a
straggly gray line to present their protests
against being “sent away.” A psychiatrist
reads to the judge the physician’s report
setting out the initial observations and
recommendations of the need for care.
Most patients, when called into the court-
room, talk up their “defense”; their sto-
ries are sometimes rambling and incoher-
ent, sometimes only a pitiful pleas to go
home. There is no regular representation
of the patient’s rights.... The judges can
and do try to explore the patient’s side

of the case, but often they must make a
decision on the grave issue of liberty with
little more than scant evidence.*

Once a person was committed by court order, wheth-
er after a hearing or without one, the period of hospital-
ization was largely at the discretion of the hospital. The
patient was discharged if and when the hospital director

certified that the person (a) had recovered; (b) was not
mentally ill; or (c) while not recovered could be cared for
at home without detriment to public welfare, or injury to
the patient.!

The Special Committee recommended reform of
the statutory scheme and urged adoption of a “medical
model” for admission with enhanced due process protec-
tions. The Committee’s preference for the medical model
of admission was derived, in part, from its observation
that prompt hospitalization and immediate medical at-
tention can be of critical importance in the treatment of
mental illness and because a medical model of admission
was thought to avoid the stigma of criminality which was
associated with the judicial process at the time.°

To ensure that the patient’s due process rights were
protected, the first recommendation of the Special Com-
mittee was that a new agency be created, independent of
the Department of Mental Hygiene, to be the guardian
of patient rights. That new agency, initially referred to
by the Special Committee as the “Mental Health Review
Service,” became the “Mental Health Information Service”
(MHIS), an arm of the Judiciary, with the enactment of the
Service’s original enabling statute in 1964. An MHIS was
established for each of the four Appellate Division Judicial
Departments and began operations in 1965.17

The original functions, powers and duties of MHIS
were as follows:

1. To study and review the admission and retention
of involuntary adult patients.

2. To inform such patients and in proper cases others
interested in the patient’s welfare about procedures
for the patient’s admission and retention and his
rights to have judicial hearing and review, to be
represented by legal counsel and to seek indepen-
dent and medical opinion.

3. In any case before a court, to assemble and provide
the court with all relevant information on the pa-
tient’s case, hospitalization and right to discharge,
if any, including information from which the court
may determine the need, if any, for the appoint-
ment of counsel for the patient or the obtaining of
additional psychiatric opinion.

4. To perform services for voluntary patients and
informal patients similar to those required under
(1) and (2) as may be requested by the patient or
someone on the patient’s behalf.

5. To provide such services and assistance both to
patients and their families and to the courts having
duties to perform relating to the mentally ill and
alleged mentally ill as may be required by a judge
or justice and in accordance with regulations of the
Presiding Justice of the Appellate Division of each
Judicial Department.8
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By design, the Service was to remedy the phenom-
enon of the “forgotten man,” emblematic of individuals
confined to back wards and “living the regular, monoto-
nous life of the patient without hope of release.”!” The Ser-
vice would ensure that when hearings were demanded,
there would be an opportunity for a full presentation of
the facts upon which the court would make an informed
judgment.?’ As one commentator observed in 1971, “be-
cause of MHIS’s investigation and reporting functions, the
Service may be likened to a civil commitment ombuds-
man.”?!

In the ensuing years, the rights afforded to individu-
als committed to psychiatric hospitals were enhanced
which, in turn, gave rise to a fundamental transformation
of the Service from ombudsman to legal representative.
The evolution of the Service into a dedicated legal advo-
cacy organization is thoroughly discussed in a 1980 study
undertaken by the Commission on Quality of Care for the
Mentally Disabled [CQC] entitled, Strengthening Patient
Advocacy: A Review of the Mental Health Information Service,
authored by then CQC Chairman Clarence Sundrum.?? As
Mr. Sundram explained in 1980, seminal court decisions
such as Baxtrom v. Herald (inmates whose sentences are
about to expire must be accorded the same rights as civil
patients),? People ex rel. Rogers v. Stanley (patients have the
right to counsel in civil commitment proceedings),** and
People v. Lally (defendants acquitted by mental disease
of defect had the same rights as civil patients),”® had a
profound impact on the Service and the mental hygiene
system as a whole. The courts’ articulation of new rights
and remedies for persons subject to commitment forever
changed the advocacy needs of these individuals. Statuto-
ry amendments followed seminal case law and the result
was an expansion of the responsibilities of the Service.

A full explanation of the evolution of the Service’s
functions, powers and duties is beyond the scope of
this article, but suffice it to say that the most prominent
expansion of the Service’s workload resulted from the
recodification of the MHL in 1972. Following the 1972 re-
codification, MHIS was to interview and advise patients
of their legal rights, regardless of their age or legal status.
MHIS jurisdiction was also, for the first time, extended to
alcoholism facilities and facilities for developmentally dis-
abled individuals.2 As a result, the mandated workload
of the Service was estimated to increase from 14,000 to
67,000 patients.

Initially, only the MHIS for the Second Department
employed staff attorneys. The other Departments were
staffed with mental health information “officers” and as-
sistants.?” Following the 1966 Court of Appeals right to
counsel decision in People ex rel. Stanley, guidelines were
adopted which permitted the First Department MHIS to
assume the role of the patients’ counsel in civil commit-
ment proceedings. Indeed, the MHIS First Department
was required to represent patients whom it recommended
for discharge, subject to the right of the patient to hire

counsel of her own choosing.? By the 1980s all four de-
partments had followed suit. As noted by Mr. Sundram in
the 1980 CQC report:

These procedures for the First Depart-
ment had critical implications for the
operation of the Service. First, a more
traditional lawyer-client role for MHIS
emerged in those cases where it was
recommending discharge. Secondly, it
emphasized the court service role where
MHIS disagreed with the client, and in
such cases alternative legal representation
was to be provided to the client. In this
latter situation, the potential conflict be-
tween the roles of the legal representative
and court aide were recognized. How-
ever, the ethical dilemma for the Service
in gathering confidential information as a
client representative and later using this
information to support the hospital’s po-
sition in its capacity as court aide was not
resolved.?

The foregoing observations echoed concerns that
had been previously expressed in a 1973 Assembly Ways
and Means Committee report which stated that “it is
difficult to reconcile the MHIS’ responsibility to make a
report to the court for is its use in rendering an objective
determination and at the same time represent the patient
in the role of advocate.”* Thus, in its 1980 report, CQC
recommended that the Service’s reporting function be
eliminated and the mission of MHIS be otherwise refined
in response to the changing legal landscape and signifi-
cantly increased demand for legal services to establish,
protect and vindicate the legal rights of mentally disabled
individuals.3! In 1986, the MHIS was renamed the Men-
tal Hygiene Legal Service and the agency evolved into a
multi-faceted legal advocacy program providing a broad
range of protective legal services and assistance to men-
tally disabled individuals.??

Il. The Present
Giving Voice to the Vulnerable

—Honorable Gail Prudenti®?

The present mission of the Service is to ensure that
the liberty interests of its constituents are not restricted to
any extent greater than is absolutely necessary for their
protection and the protection of others.> The Service also
strives to protect property interests and seeks to advocate
in a manner which enhances and improves the quality of
life enjoyed by its constituents whenever possible.

The mandated activities of the Service are statutorily
prescribed by article 47 of the MHL and further defined
by uniform regulations of the Presiding Justices of the Ap-
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pellate Divisions.® Section 47.03 of the MHL enumerates
the core functions and responsibilities of the Service as
follows: to study and review the admission and retention
of all patients or residents, including the person’s willing-
ness and the facility director’s determination as to the
suitability of the person’s status; to inform patients, resi-
dents and others of the procedures for admission and re-
tention, and to the legal right to a judicial hearing, counsel
and independent medical opinion; and to provide legal
services and assistance to patients or residents and their
families with respect to admission, retention, care and
treatment. The Service is also authorized to take any legal
action it deems necessary to safeguard patients or resi-
dents from abuse and mistreatment, which may include
investigating any such allegations. In 2007, its jurisdiction
was expanded to represent sex offenders in article ten
civil management proceedings.’

Pursuant to its enabling statute, MHLS provides legal
services and assistance to its constituents under articles 9,
10, 15, 29, 33, 79, and 80 of the MHL,* to prisoners under
sections 402 and 508 of the Correction Law,* to incapaci-
tated criminal defendants and those found not responsible
who are committed to treatment facilities under article
730 and section 330. 20 of the Criminal Procedure Law, to
individuals who are the subject of guardianship proceed-
ings under article 81 of the MHL and article 17-A of the
Surrogate’s Court Procedure Act (SCPA), and to patients
who are confined in facilities under sections 251 and 353.4
of the Family Court Act.

The Service is a small state agency with a large task.
In 2011, for example, there were approximately 145,000
MHL article 9 and 15 admissions and legal status conver-
sions at inpatient facilities for mentally disabled individu-
als. These admissions do not always result in judicial
commitment hearings, but in 2011 alone, there were in
excess of 21,000 judicial proceedings of various types
commenced which involved MHLS constituents and were
handled by the Service.

The Service has additional duties and responsibilities
with respect to the quality of care and treatment and to
protect the civil rights of patients, generally. Among the
functions undertaken by the Service consistent with its
mandate are:

e to remedy conditions of confinement where abuse
and mistreatment has occurred, investigate allega-
tions of abuse and mistreatment and other inci-
dents, and ensure that corrective action is taken to

protect patients from harm;*

® to monitor and take action to ensure that treatment
is otherwise being rendered in compliance with
applicable laws, including, but not limited to ensur-
ing that patients are not improperly restrained or
secluded;*°

¢ to ensure that patients are afforded adequate and
appropriate treatment and safe discharge plans;*!

¢ to ensure that non-English speaking patients and
residents are afforded appropriate services;*

* to enforce the Americans with Disabilities Act
(ADA) and implementing regulations, to ensure
that deaf individuals receiving services for a mental
disability are afforded access to sign language inter-
preters, that individuals with physical disabilities
are afforded proper accommodations and that men-
tally disabled individuals are otherwise afforded
appropriated community integration opportuni-
ties;*

* to ensure that facilities are complying with New
York’s health care proxy and do-not resuscitate stat-
utes;*

* to ensure that mentally retarded and developmen-
tally disabled persons receive therapeutic and ef-
ficacious medical treatment and proper consent for
such treatment where necessary, as well as engag-
ing in a mandatory review of a guardian’s decision
to withdraw or withhold life-sustaining treatment
from a mentally retarded ward;*

* to protect the rights of involuntarily retained pa-
tients and residents to refuse or receive appropriate
treatment;*

* to ensure that patients and residents are treated in
the least restrictive environment consistent with
their clinical needs;*”

* to ensure that the statutory provisions with respect
to a patient’s right to maintain his or her own mon-
ey and personal property are followed;*

* to maintain communication and visits with persons
outside of the facility and to ensure that patients
and residents may access their clinical records;*

* to ensure that regulations are followed before pa-
tients or residents are permitted to be served with
legal process in a mental hygiene facility.>

Thus, MHLS, in the exercise of its representational
role, has been at the forefront in advocating patient liberty
interests,” in protecting patient privacy interests®> and
challenging aspects of the state statutory commitment
schemes where procedural due process deficiencies are
identified.® In addition, the Service annually receives and
addresses thousands of inquiries and complaints by pa-
tients, family, friends, facility staff and others concerning
care and treatment.

On a frequent and consistent basis, MHLS attorneys
and officers find themselves in correctional facilities, se-
cure treatment facilities, inpatient psychiatric wards, alco-
holism and substance abuse facilities, veteran’s hospitals,
community residences, day treatment programs, nursing
homes, intensive care units, and private homes, address-
ing constituent concerns.
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At any one time, MHLS staff could be selecting a jury
for commitment hearing conducted pursuant to articles
9, 10 or 15 of the MHL or section 330.20 of the Criminal
Procedure Law or reviewing a guardian’s decision to
withhold or withdraw life-sustaining treatment from a
mentally disabled individual. On any given day, MHLS
staff may be conducting an investigation as the court
evaluator or counsel in a guardianship proceeding, while
a colleague argues a case in the Appellate Division or
Court of Appeals, while still another staff member offers a
presentation at a local hospital to explain the legal rights
of patients.

Whether engaged in judicial or “non-judicial” advoca-
cy, much of the work of the Service will never find its way
into a judicial decision or published report. In psychiatric
hospitals and developmental centers, MHLS attorneys
and officers negotiate on behalf of its clients in a manner
which may lead to a client’s discharge or abbreviated de-
tention without the need for judicial intervention.’* MHLS
staff similarly advocate to promote and protect the liberty
and property interests of individuals in community-based
facilities.

While representing individuals with diminished ca-
pacity, MHLS attorneys are ethically required to maintain
a conventional attorney-client relationship as far as rea-
sonably possible.”® Challenges abound, however, as it is
difficult on the one hand to advocate for the wishes and
preferences of a person who may be acutely psychotic, or
to know how to best represent the interests of a client un-
able to communicate, on the other. In order to perform its
functions, MHLS attorneys and officers must be able to
display a “healthy measure of humility, awe and humor”
as they adapt conventional professional responsibilities to
sometimes unconventional clients and circumstances.>

Ill. The Future

We hope the effects of this study will be felt for
many years, years which we trust will mark a
brighter future in the care of the mentally ill.

—Mental Illness and Due Process®”

The legacy of the Service as well as its future is the
product of its personnel, many of whom are career em-
ployees. The attorneys, officers and administrative staff
of MHLS, while diverse in backgrounds, are motivated
and inspired by a singular purpose to be a voice for the
vulnerable now and in the future.’® The Service was not
without its critics at its inception, who feared the agency
would have counter-therapeutic effects,” and today in-
evitable tensions continue at the interface of law and psy-
chiatry. Nor is the Service immune from criticism related
to the manner in which it exercises its mandate or deploys
its resources. Nevertheless, going forward, the fundamen-
tal objectives of the agency appear inviolate. Indeed, the
constitutionality of New York’s medical model of admis-

sion and retention continues to depend in large part upon
the viability and ability of the Service to carry out its func-
tions, powers and duties,® and the mission of the agency
has been expanded to ensure the right to counsel in a vari-
ety of civil proceedings.®!

To understand the challenges of the future, past is
prologue. As it was in 1986, the mental health system is
now undergoing rapid and dramatic changes relative
to the management, design and structure of state agen-
cies operating or overseeing programs for vulnerable
persons.®? While it is foreseeable that the agency’s core
functions will continue unaltered, MHLS attorneys and
officers may be called upon to advocate in non-traditional
ways. For example, and with greater regularity, the Ser-
vice may be advocating to establish or maintain the eli-
gibility of its constituents to receive essential services, as
opposed to interposing objections to care and treatment.
No doubt the agency will also have a greater role to play
in health care advocacy. These are functions and duties
that were little emphasized at the Service’s beginnings,
which are now central to its mission.

Another important challenge going forward for the
Service relates to how it delivers advocacy services. The
Service pioneered the establishment of offices in or near
psychiatric hospitals and developmental centers, bringing
advocacy services directly to the patients and residents of
facilities. To enable the Service to perform its on-site legal
advocacy function, MHLS is to be afforded access “at any
and all times” to facilities for mentally disabled individu-
als.% While the Service maintains offices in dozens of state
and municipal psychiatric hospitals and developmental
centers throughout New York State, many of these facili-
ties are being closed in favor of smaller, community-based
facilities. As an example, in 1978, there were approxi-
mately 16,447 institutional beds in developmental centers
throughout New York State which were operated by the
Office of Mental Retardation and Developmental Dis-
abilities (OMRDD).* Today there are currently fewer than
2,100 developmental center beds. By contrast, approxi-
mately 31,900 beds now exist in the community.®> Reach-
ing its constituent populations remains a priority for the
Service, and will require innovation by the agency to
ensure that the needs of mentally disabled individuals for
legal advocacy and oversight are met, regardless of where
they are served.

IV. Conclusion

The motivation of the staff of MHLS is inevitably
drawn from the life stories and experiences of the people
served by the agency who display tremendous grace,
courage and resiliency in the course of their daily lives.
Dramatic changes in the service delivery system will not
lessen, and more likely, will accentuate the need for strong
legal advocacy on behalf the Service’s constituents now
and in the future.
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