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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Friedman, J.P., Sweeny, Saxe, Richter, JJ.

638 Candida Disla, etc., Index 22450/06
Plaintiff-Appellant-Respondent,

-against-

The City of New York, et al.,
Defendants-Respondents-Appellants,

The New York City Police Department,
 et al.,

Defendants.
_________________________

Emery Celli Brinckerhoff & Abady LLP, New York (Ilann M. Maazel
of counsel), for appellant-respondent.

Zachary W. Carter, Corporation Counsel, New York (Susan P.
Greenberg of counsel), for respondents-appellants.

_________________________

Order, Supreme Court, Bronx County (Faviola A. Soto, J.),

entered April 2, 2015, which, to the extent appealed from as

limited by the briefs, denied defendants’ posttrial motion to the

extent it sought judgment notwithstanding the verdict and granted

the motion to the extent it sought an order setting aside the

jury verdict and ordering a new trial on the grounds of newly

discovered evidence, and conditionally disqualified plaintiff’s



counsel, unanimously affirmed, without costs.

In this wrongful death suit against the City of New York and

a police officer, defendants maintained that the police officer

justifiably shot the decedent when he was attacking other people

with a knife.  At trial, plaintiff’s witness Juan Polanco

testified that he had seen the shooting and had never seen the

decedent holding the knife that was recovered at the scene. 

Polanco further testified that his statements to the contrary to

the police and the District Attorney were the result of coercion. 

The jury returned a verdict for plaintiff.

After trial, defendants moved to set aside the verdict and

for judgment notwithstanding the verdict or, in the alternative,

for a new trial, based on newly discovered evidence casting

serious doubt on the veracity of Polanco’s testimony.  This

evidence comprised transcriptions of recorded telephone calls

made shortly before the trial, in which Polanco (who was

incarcerated on unrelated charges at the time) told friends that

he had seen the decedent with a knife in the altercation that led

to his death but would be testifying falsely at trial to help the

decedent’s family.  In the course of these conversations, Polanco

made statements suggesting that he expected to be compensated for

testifying to this effect (such as, “I ain’t . . . for free”). 
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Supreme Court correctly determined that the transcriptions of

these calls constitute new evidence warranting the setting aside

of the jury verdict in plaintiff’s favor (see Prote Contr. Co. v

Board of Educ. of City of N.Y., 230 AD2d 32, 39 [1st Dept 1997];

Trapp v American Trading & Prod. Corp., 66 AD2d 515, 518 [1st

Dept 1979]).

The court also correctly denied defendants’ motion insofar

as it sought judgment dismissing the complaint notwithstanding

the verdict.  While plaintiff has disavowed any reliance on

Polanco’s apparently perjured testimony, the remaining evidence

she presented at trial would suffice to provide a rational basis

for a verdict in her favor even if Polanco’s testimony were

entirely discounted (see Cohen v Hallmark Cards, 45 NY2d 493,

498-499 [1978]).  In particular, another witness, Javier Pablo,

testified that, from the window of the ground floor of his

apartment, he observed the street melee during which the decedent

was shot, had a view of the decedent’s hands throughout the

incident, and never saw a knife in the decedent’s hands.  In

their appellate briefs, defendants highlight arguable weaknesses

in Pablo’s testimony, asserting that this witness “had at best an

extremely limited and obscured view of events before and after

the shooting, watching what happened at an angle through a
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heavily-barred window, . . . and with a large crowd spilling out

on the sidewalk between his window and [the decedent].”  These

are points to be argued to the jury at the new trial, not grounds

for deeming the evidence insufficient to support a verdict for

plaintiff as a matter of law.

The cases cited by defendants are distinguishable.  For

example, in Barnes v City of New York (44 AD3d 39, 47-48 [1st

Dept 2007], lv denied 10 NY3d 711 [2008]), this Court found that,

without the excluded evidence, there was no other evidence of the

plaintiff’s version of the incident, and therefore granted

judgment notwithstanding the verdict.  However, in the instant

case, there was other evidence offered by plaintiff that would

support her version of the incident, in particular, the testimony

of Pablo.  Similarly, in Annunziata v Colasanti (126 AD2d 75, 80-

81 [1st Dept 1987]), this Court found that the defense was based

on perjured and incredible testimony that was to be excluded and,

therefore, that the defense did not create an issue of fact. 

Here, by contrast, even excluding Polanco’s testimony, Pablo’s

testimony created a question of fact that should be submitted to

the jury (see Cohen, 45 NY2d at 499-500).

We also affirm the court’s sua sponte conditional

disqualification of the law firm representing plaintiff in this
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action, Emery Celli Brinckerhoff & Abady LLP (ECB&A).  Initially,

the disqualification was conditional, not absolute, to become

effective only “[s]hould the said witness [Polanco] be called for

trial,” as stated in the order appealed from.  Thus, any

uncertainty as to whether Polanco will testify at the new trial

has no bearing on the propriety of the conditional

disqualification.  The disqualification will go into effect only

upon a party’s declaring an intention to call Polanco as a

witness; if neither side does so, ECB&A may continue to represent

plaintiff.  Further, disqualification upon the court’s own motion

is appropriate where the court “find[s] it obvious that . . . [a

party’s] attorney will become an essential witness” (Matter of

Benincasa v Garrubbo, 141 AD2d 636, 639 [2d Dept 1988]; see Rules

of Professional Conduct [22 NYCRR 1200.0] rule 3.7 [“Lawyer as

Witness”]).1

In this case, the court properly determined that ECB&A will

become “an essential witness” in the event Polanco is to be

called as a witness at the new trial.  In view of the

1Notably, plaintiff’s counsel, while he did register an
exception to the conditional disqualification, did not request an
opportunity to file a written opposition before the court made a
final decision.  Thus, any error by the court in failing to offer
plaintiff an opportunity to file such papers is unpreserved.
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aforementioned recorded telephone conversations produced by the

correctional authorities, all of Polanco’s previous accounts of

the events surrounding the shooting, as well as any conversations

he had concerning his prospective testimony in this action and

the identities of the individuals with whom he had those

conversations, will become vitally relevant to this action in the

event Polanco is to testify again.  Such information apparently

can no longer be obtained from Polanco himself, however, since he

invoked his Fifth Amendment rights when questioned about these

matters at the hearing on defendants’ posttrial motion.  Hence,

should Polanco testify at the new trial, any factual information

that he provided to ECB&A when he was interviewed by one of its

attorneys is properly discoverable, and potentially usable at

trial, under CPLR 3101(d)(2) (cf. People v Kozlowski, 11 NY3d

223, 245 [2008] [“the mere fact that a narrative witness

statement is transcribed by an attorney is not sufficient to

render the statement ‘work product’” subject to absolute

privilege under CPLR 3101(c), rather than trial preparation
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material subject to a conditional privilege under CPLR

3101(d)(2)], cert denied 556 US 1282 [2009]).2

We have considered the parties’ remaining arguments for

affirmative relief and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK

2In view of Polanco’s aforementioned previous invocation of
his Fifth Amendment rights, it seems extremely unlikely that he
could be a useful witness to either side at the forthcoming
trial.
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Tom, J.P., Andrias, Manzanet-Daniels, Gesmer, JJ.

813 Deutsche Bank, AG, Index 161257/13
Plaintiff-Respondent,

-against-

Alexander Vik, et al.,
Defendants-Appellants.
_________________________

Zaroff & Zaroff LLP, Garden City (Ira S. Zaroff of counsel), for
appellants.

Cahill Gordon & Reindel LLP, New York (David G. Januszewski of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Anil C. Singh, J.),

entered February 4, 2015, which denied defendants’ motion to

dismiss the complaint and to cancel a notice of pendency,

unanimously affirmed, with costs.

The court correctly found that it had personal jurisdiction

over defendant Sebastian Holdings, Inc. (SHI) pursuant to CPLR

303 and over defendants Alexander Vik, C.M. Beatrice, Inc.

(Beatrice) and CSCSNE Trust based on the well pleaded allegations

that SHI and Vik are alter egos and that Vik, Beatrice and CSCSNE

trust are alter egos.  It also made sufficient findings that

Beatrice had scant contacts with the Turks and Caicos Islands

other than being incorporated there and that some of its

allegedly wrongful acts occurred in New York.  Accordingly, it
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correctly found that New York law applies to the alter ego causes

of action (see Serio v Ardra Ins. Co., 304 AD2d 362 [1st Dept

2003], lv denied 100 NY2d 516 [2003]; see also UBS Sec. LLC v

Highland Capital Mgt., 93 AD3d 489 [1st Dept 2012]).  

The fraudulent conveyance causes of action alleging that

plaintiff’s injury was suffered in New York are adequately stated

under the applicable New York law and timely filed (see Loreley

Fin. [Jersey] No. 28, Ltd. v Merrill Lynch, Pierce, Fenner &

Smith Inc., 117 AD3d 463, 465 [1st Dept 2014]).  At the very

least, issues of fact exist as to the situs of plaintiff’s

injury.  The unjust enrichment claim was also timely asserted

under the applicable six-year statute of limitations (Maya NY,

LLC v Hagler, 106 AD3d 583, 585 [1st Dept 2013]; Knobel v Shaw,

90 AD3d 493 [1st Dept 2011]).  We reject defendants’ argument

that we should apply a three-year statute of limitations, because

they rely on cases from the Second Department, which reflect the

clear split on the issue between our Departments (Grynberg v Eni

S.p.A., 2007 WL 2584727 *3, 2007 US Dist LEXIS 65787, *9 [SD NY

2007], citing, inter alia, Lambert v Sklar, 30 AD3d 564 [2nd Dept

2006]).  Defendants’ citation to federal cases is also

unpersuasive, because those cases refer to the results reached by

the Second Department cases as “New York” law and disregard the
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split between our Departments. 

There is no basis for dismissing the third cause of action,

seeking to enforce a foreign judgment against Vik under CPLR

article 53, since plaintiff has alleged facts sufficient to

demonstrate that Vik is the alter ego of SHI (see Harvardsky

Prumyslovy Holding, AS. - V Likvidaci v Kozeny, 117 AD3d 77, 83

[1st Dept 2014]).

The court also correctly declined to dismiss the ninth cause

of action and to cancel the notice of pendency.

The Decision and Order of this Court entered
herein on April 12, 2016 is hereby recalled
and vacated (see M-2593 decided
simultaneously herewith).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK
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Friedman, J.P., Andrias, Moskowitz, Kapnick, Webber, JJ.

852- Index 113487/11
853 Scott Reeves,

Plaintiff-Appellant,

-against-

1700 First Avenue LLC, et al.,
Defendants-Respondents.
_________________________

Diamond and Diamond, Brooklyn (Stuart Diamond of counsel), for
appellant.

Mischel & Horn, P.C., New York (Scott T. Horn of counsel), for
respondents.

_________________________

Order, Supreme Court, New York County (Debra A. James, J.),

entered October 15, 2014, which granted defendants’ motion for

summary judgment dismissing the complaint, and order, same court

and Justice, entered July 10, 2015, which, upon reargument,

adhered to the original determination, affirmed, without costs.

Plaintiff alleges that, on January 13, 2011, he tripped over

a carpet that was not lying flush with the floor in the lobby of

defendants’ building.  Defendants made a prima facie showing that

they did not create a dangerous condition and had no actual or

constructive nogtice of the alleged defective condition of the

carpet (Langer v 116 Lexington Ave., Inc., 92 AD3d 597, 598 [1st

Dept 2012], lv denied 24 NY3d 907 [2014]).  The doorman on duty
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testified that he observed the carpet, used when there was

inclement weather, in its usual location between the door and the

elevator less than an hour before the accident and that he did

not notice any part of the carpet that was not lying perfectly

flat in the area of the elevators (see Budd v Gotham House Owners

Corp., 17 AD3d 122 [1st Dept 2005]; Denker v Century 21 Dept.

Stores, LLC, 55 AD3d 527 [2d Dept 2008]).  He also testified that

he did not remember having ever seen a carpet whose corners were

not lying flat to the floor at any time during January 2011.  Nor

did he ever see anyone use tape to keep the corners of the carpet

down.  Defendants also pointed to plaintiff’s testimony that the

first time he saw a portion of the carpet raised was when the

doorman helped him after he fell (see Spagnolo v Staten Is.

Hosp., 84 AD3d 1057 [2d Dept 2011]).

In opposition, plaintiff failed to raise a triable issue of

fact (see Aniello v 1370 Broadway Assoc. Corp., 28 AD3d 383 [1st

Dept 2006]).  Plaintiff testified that he never saw the carpet in

the lobby before, that he did not feel any defect in the carpet

before or during the accident, and that he was unsure of the

exact cause of his fall.  While plaintiff first testified that

his accident occurred when his right foot “caught” on a corner of

the carpet that was turned up, he later clarified that he did not
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recall whether he felt any part of his right foot make contact

with the carpet immediately before he fell.  Plaintiff’s

postaccident observations of the carpet are mere speculation, and

fail to create a triable issue of fact as to whether a dangerous

condition existed before his fall (see Vasquez v Genovese Drug

Stores Inc., 88 AD3d 467 [1st Dept 2011]; Goldfischer v Great

Atl. & Pac. Tea Co. Inc., 63 AD3d 575 [1st Dept 2009]; Drago v

DeLuccio, 79 AD3d 966 [2d Dept 2010]). 

The photographs of the carpet in the record were not taken

by plaintiff and his girlfriend until several days after the

accident.  At that time, plaintiff saw a carpet rolled up against

a wall near the manager’s office, took it down and rolled it out. 

Thus, assuming the photographs were of the allegedly offending

carpet, they are not probative of the condition of the carpet as

it was laid out in the lobby at the time of the accident. 

Furthermore, plaintiff did not allege that there was tape on the

corner of the carpet at the time of his accident until he

submitted an affidavit in opposition to defendants’ motion for

summary judgment. Plaintiff has also failed to offer any

evidence, expert or otherwise, to support the claim that the

configuration of the carpet made it more likely that its corner

would become turned-up.
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All concur except Moskowitz and Kapnick, JJ.
who dissent in a memorandum by Kapnick, J. as
follows:
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KAPNICK, J. (dissenting)

I respectfully disagree and would reverse the motion court’s

order granting defendants’ motion for summary judgment dismissing

the complaint and reinstate the complaint.

On the record in this case, I find that defendants did not

meet their initial burden of demonstrating that they did not

create a dangerous condition, or have actual or constructive

notice of the alleged condition of the carpet.

Plaintiff testified that as he stepped out of the elevator

into the building lobby on the night of January 13, 2011, his

right foot “caught the carpet” that was raised about three to

four inches and he fell.  Plaintiff also testified that the

carpet had been placed by one of defendants’ employees in such a

way that it laid at an angle to the elevator door.  Plaintiff’s

observation of the curled rug after he fell, together with his

testimony that he fell because his foot “caught” the raised

carpet, and the doorman’s testimony that plaintiff immediately

attributed his fall to “that damn rug,” is sufficient to raise a

triable issue of fact as to the existence of a dangerous

condition (see Yoon Peng Choo v Fiedler Cos., Inc., 123 AD3d 529

[1st Dept 2014]; Shapiro v Boulevard Hous. Corp., 70 AD3d 474,

475-476 [1st Dept 2010]; Kamin v James G. Kennedy & Co., Inc., 52
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AD3d 263 [1st Dept 2008]). This case is distinguishable from the

facts in Goldfischer v Great Atl. & Pac. Tea Co., Inc. (63 AD3d

575, 575 [1st Dept 2009]), where the plaintiff was “[u]naware of

what caused her fall” and merely “surmised” that it was caused by

a bump in a rubber floor mat which she observed for the first

time after she fell.  The Court in Goldfishcher found that the

plaintiff’s failure to identify the condition that caused her

fall was fatal to her claim.  That is not the situation here.

Plaintiff also identified photographs of the carpet that he

and his girlfriend took at some point not too long after the

accident, which showed an upturned corner with a piece of tape on

it. Plaintiff stated that he had found the carpet rolled up

against a wall in the lobby, and that he took it down and rolled

it out before taking the pictures.  To the extent the majority

questions whether the pictures in the record were actually

pictures of the offending carpet, the doorman testified that the

building had only two carpets for the lobby area, and while they

were both the same color, a much smaller one was used in the area

between the two sets of front doors, while a larger one was

placed in the lobby between the second set of doors and the

elevators when it was raining or snowing outside.  There was no

other evidence contradicting the doorman’s testimony.  Plaintiff
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also stated in his affidavit that immediately after his fall, the

doorman, who came to assist him, observed the rolled up corner of

the carpet and attempted to make it lay flat with his foot, but

was unable to do so.  The doorman, on the other hand, testified

that at no time after the accident, which occurred around 11:30

p.m., until his shift ended at 7:00 a.m., did he look at the

carpeting on the floor immediately outside the elevator.

Although plaintiff did not specifically state that there was

tape on the corner of the carpet at the time of his fall until he

submitted his affidavit in opposition to defendants’ summary

judgment motion, and, despite the fact that the doorman testified

that he did not remember ever seeing a carpet, including on the

night of plaintiff’s accident, whose corners were not laying flat

with the floor, and never saw the carpet with tape on it,

plaintiff’s affidavit is not contradicted by his deposition
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testimony and is sufficient to raise an issue of fact as to

whether defendants actually created the condition or had notice

of its existence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK
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Tom, J.P., Mazzarelli, Friedman, Richter, Kahn, JJ.

989- Index 651693/10
990- 653357/11
991- 653363/11
992 Cortlandt Street Recovery 653181/11

Corp., et al.,
Plaintiffs-Appellants,

-against-

Hellas Telecommunications, 
S.à.r.l., et al.,

Defendants-Respondents,

Hellas Telecommunications Finances, 
etc., et al.,

Defendants.
- - - - -

Cortlandt Street Recovery
Corp., et al.,

Plaintiffs-Appellants,

-against-

David Bonderman, et al.,
Defendants-Respondents,

Hellas Telecommunications, II
etc., et al.

Defendants.
- - - - - 

[And Another Action]
- - - - -

Cortlandt Street Recovery
Corp.,

Plaintiff-Appellant,

-against-

Hellas Telecommunications, II
etc., et al.

Defendants,
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Hellas Telecommunications, 
S.à.r.l., et al.,

Defendants-Respondents.
_________________________ 

Flemming Zulack Williamson Zauderer LLP, New York (Mark C.
Zauderer of counsel), for appellants.

White & Case LLP, New York (Paul B. Carberry of counsel), for
Hellas Telecommunications, S.à.r.l., respondent.

Ropes & Gray LLP, New York (Robert S. Fischler of counsel), for
Apax respondents.

Kasowitz, Benson, Torres & Friedman LLP, New York (Paul M.
O’Connor III of counsel), for TPG respondents.

_________________________ 

Orders, Supreme Court, New York County (Marcy S. Friedman,

J.), entered on or about September 22, 2014, which, insofar as

appealed from as limited by the briefs, granted defendants’

motions to dismiss the complaint in each of three separate

actions, unanimously modified, on the law, to deny the motion to

dismiss the complaint in the action bearing Index No. 653357/11

insofar as asserted by plaintiff Wilmington Trust Company, as

indenture trustee, and otherwise affirmed, without costs.  Appeal

from order, same court and Justice, entered on or about February

6, 2015, which, upon renewal, adhered to the prior determination

granting defendants’ motions to dismiss the complaint in Index

No. 653357/11, unanimously dismissed, without costs, as academic.

Supreme Court erred in dismissing the complaint in the
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action bearing Index No. 653357/11 to the extent that the

complaint in that action has been filed by plaintiff Wilmington

Trust Company, as indenture trustee (the Trustee).  In its

complaint, the Trustee asserts, in addition to breach of contract

claims, causes of action for fraudulent conveyance, for unlawful

corporate distribution, for unjust enrichment, and based on an

alter ego theory.  Section 6.03 of the indenture governing the

notes provides, in pertinent part: “If an Event of Default occurs

and is continuing, the Trustee may pursue any available remedy to

collect the payment of principal, premium, if any, and interest

on the Notes.”  This provision confers standing on the Trustee to

pursue, not only the breach of contract claims, but also the

fraudulent conveyance and other aforementioned claims, which seek

recovery solely of the amounts due under the notes, for the

benefit of all noteholders on a pro rata basis, as a remedy for

an alleged injury suffered ratably by all noteholders by reason

of their status as noteholders (see Feldbaum v McCrory Corp.,

1992 WL 119095, *8, 1992 Del Ch LEXIS 113, *27-28 [Del Ch, June

1, 1992] [“Given the derivative character of these (fraudulent

conveyance) claims, it is clear that they can be prosecuted by

the trustees representing the bondholders as a group”]; see also

Lange v Citibank, N.A., 2002 WL 2005728, *7, 2002 Del Ch LEXIS
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101, *20 [Del Ch, Aug 13, 2002] [same]).  Significantly, the

Trustee does not assert causes of action for fraudulent

misrepresentation or other claims seeking recovery for particular

injuries unique to individual noteholders, nor does the Trustee

seek a measure of damages other than the amounts due under the

notes (cf. Regions Bank v Blount Parrish & Co., 2001 WL 726989,

*1, 2001 US Dist LEXIS 8814, *1 [ND Ill June 27, 2001] [holding

that an indenture trustee did not have standing to sue the

underwriter upon the bondholders’ individual claims for fraud,

under the common law and the federal securities laws, based on

the underwriter’s alleged making of “material misrepresentations

(in) the offering memorandum” for the bonds]).1  We also find

that, in view of the allegation that defendants controlled the

issuer of the notes and caused the issuer to divest itself of the

proceeds of the sale of the notes almost immediately after the

notes were sold, thereby rendering the issuer insolvent, the

complaint sufficiently states a cause of action against these

1There is no indication in the Regions Bank decision that
the trustee in that case was asserting a fraudulent conveyance
claim.  To the extent Regions Bank precludes a trustee from
asserting a fraudulent conveyance claim based on transactions
that allegedly rendered the issuer insolvent after the issuance
of the notes (as the Trustee alleges to have occurred in this
case), we decline to follow it.
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defendants under a veil-piercing theory, at least at this pre-

answer, pre-discovery stage.2

The court correctly found that plaintiff Cortlandt Street

Recovery Corp. lacks standing to bring the claims in Index Nos.

651693/10 and 653357/11 because, while the assignments to

Cortlandt for the PIK notes granted it “full rights to collect

amounts of principal and interest due on the Notes, and to pursue

all remedies,” they did not transfer “title or ownership” of the

claims (see Cortlandt St. Recovery Corp. v Hellas Telecom., 790

F3d 411, 419 [2d Cir 2015]; Condren, Walker & Co., Inc. v

Portnoy, 48 AD3d 331 [1st Dept 2008]).

The court correctly found in Index No. 653181/11 that

Cortlandt lacks standing because the party that gave it the

assignment to sue on the subordinated notes did not have the

authority to assert or assign such claims, having never obtained

status to sue as a holder of definitive notes or otherwise. 

While that party has the court-ordered right to the issuance of

definitive notes that would give it the right to sue or assign to

Cortlandt its right to sue, and the issuer of the subordinated

2Because, on this appeal, defendants-respondents have not
briefed the merits of the alternative arguments for dismissal of
the causes of action asserted by the Trustee that were raised
before the motion court, we do not address those arguments.
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notes violated the indenture and the court order by not issuing

such notes, the court correctly declined, on the facts alleged,

to use the doctrine of substitute performance to alter the terms

of the indenture so as to remedy this situation.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK

24



Friedman, J.P., Acosta, Moskowitz, Kapnick, Gesmer, JJ.

1108 St. Jean Jeudy, Index 155146/14
Plaintiff-Appellant,

-against-

City of New York,
Defendant-Respondent.
_________________________

Pincus Law LLC, New York (Mark S. Pincus of counsel), for
appellant.

Zachary W. Carter, Corporation Counsel, New York (Jane L. Gordon
of counsel), and Simpson Thacher & Bartlett LLP, New York
(Jonathan S. Zelig of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Margaret A. Chan,

J.), entered July 9, 2015, which granted defendant’s motion to

dismiss the complaint, unanimously modified, on the law, to deny

the motion as to the claims other than those under the New York

State Human Rights Law for failure to promote before May 23,

2011, and otherwise affirmed, without costs.

Crediting plaintiff’s allegations, as amplified by his

opposing affidavit, for the purposes of this motion to dismiss,

we find that the complaint states causes of action for

discrimination and retaliation and is time-barred only in part. 

Plaintiff, a black man born in Haiti, emigrated to the United

States in 1994 and received a bachelor’s degree in forensic
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science in 2003.  During the relevant time period, he held the

title of Criminalist I-B at the Office of the Chief Medical

Examiner (OCME).  He began applying for promotion to Criminalist

II in early 2007 and was rejected.  By late 2010, plaintiff had

been working for OCME for more than six years, but was still in

an entry-level Criminalist I-B position.  Meanwhile, a number of

“non-black, American-accented” criminalists who were junior to

him were promoted to Criminalist II and III.  Plaintiff continued

applying until 2013, and continued to be rejected.  In March

2011, at his 2010 year-end review meeting, his supervisor told

him that he was not being promoted because of his foreign accent. 

According to plaintiff, management had a standing practice of not

promoting foreign-accented criminalists to Criminalist II, the

level at which criminalists would be expected to testify in

court, because management did not believe that foreign-accented

criminalists could testify effectively.

In mid-2011, a Criminalist III told plaintiff that, as a

result of his persistence and repeated complaints about not being

promoted, management was “out to get” him.  Thereafter, managers,

including the heads of the Homicide and Sex Crimes Group to which

plaintiff was assigned, embarked on a campaign to write plaintiff

up for minor errors and give him unfavorable year-end reviews.
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This resulted in disciplinary charges and a suspension, which

were resolved by a probationary retraining period.  Plaintiff was

given an unfavorable “Conditional” final performance rating,

which was inconsistent with the favorable preliminary review he

had been given only a month earlier.  As a result, he was

terminated effective February 12, 2014.

Plaintiff commenced this action in Supreme Court, New York

County, in May 2014, asserting causes of action for racial and

national origin discrimination and retaliation in violation of

the New York State and New York City Human Rights Laws (HRLs).

Defendant moved to dismiss the complaint on the grounds that

plaintiff’s claims were time-barred and that the complaint failed

to state a cause of action.

The statute of limitations under the State and City HRLs is

three years (see CPLR 214[2]; Administrative Code of City of NY §

8-502[d]; Santiago-Mendez v City of New York, 136 AD3d 428 [1st

Dept 2016]).  Since plaintiff filed his complaint in this action

on May 23, 2014, allegedly discriminatory acts committed before 

May 23, 2011 are facially untimely (see Stembridge v New York

City Dept. of Educ., 88 AD3d 611 [1st Dept 2011], lv denied 19

NY3d 802 [2012]).

However, plaintiff’s claims under the New York State HRL 
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for failure to promote after May 23, 2011 are timely and should

not have been dismissed, as plaintiff alleged sufficient facts to

meet his pleading burden for purposes of this motion to dismiss

(see Wiesen v New York Univ., 304 AD2d 459, 460 [1st Dept 2003]). 

Plaintiff’s claims for failure to promote under the City HRL were

also improperly dismissed because plaintiff has adequately

alleged “a single continuing pattern of unlawful conduct

[starting from his first promotion rejection in 2007] extending

into the [limitations] period immediately preceding the filing of

the complaint” (Ferraro v New York City Dept. of Educ., 115 AD3d

497, 497-498 [1st Dept 2014]; Williams v New York City Hous.

Auth., 61 AD3d 62, 72 [1st Dept 2009], lv denied 13 NY3d 702

[2009]), which permits consideration under the City HRL of all

actions relevant to that claim, including those that would

otherwise be time-barred (see Van Zant v KLM Royal Dutch

Airlines, 80 F3d 708, 713 [2d Cir 1996]).  Moreover, while, as

plaintiff concedes, the continuing violations doctrine only

applies to his claims of failure to promote under the City HRL

(see National R.R. Passenger Corp. v Morgan, 536 US 101, 113-114

[2002]), even under the State HRL, he “is not precluded from

‘using the prior acts as background evidence in support of a

timely claim’” (Baez v State of New York, 2010 NY Slip Op
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33177[U], *23 [Sup Ct, NY County 2010], quoting Morgan, 536 US at

113).

It is undisputed that plaintiff made out the first three

elements of his claim of invidious employment discrimination

under the State and City HRLs (see Askin v Department of Educ. of

the City of N.Y., 110 AD3d 621 [1st Dept 2013]).  We find that he

also made out the fourth element, that he was adversely or

differently treated because of his race or national origin (see

id.), by alleging that management had a standing practice of

refusing to promote foreign-accented criminalists, invoked this

practice against him, and ultimately suspended and then

terminated him when he persisted in seeking promotion and

complaining about his rejections.  Defendant’s contrary

contentions notwithstanding, disparate treatment on the basis of

a foreign accent is evidence of discrimination based on race or

national origin (see Matter of Fugardi v Angus, 216 AD2d 85, 86

[1st Dept 1995]; see also Pibouin v CA, Inc., 867 F Supp 2d 315,

324 [ED NY 2012]).

The complaint also states a cause of action for retaliation

under both the State and City HRLs (see Executive Law § 296[7];

Administrative Code § 8-107[7]; Forrest v Jewish Guild for the

Blind, 3 NY3d 295, 312-313 [2004]; Fletcher v Dakota, Inc., 99
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AD3d 43, 51-52 [1st Dept 2012]).  We reject defendant’s

contention that plaintiff was not engaged in a protected

activity, since his complaint is that he was not being promoted

on account of his accent; as discussed above, plaintiff’s foreign

accent is inextricably linked with his national origin.  Also

unavailing are defendant’s arguments that plaintiff failed to

show a causal relationship between his complaints and his

suspension and termination.  The allegations in the complaint

establish that defendant’s concerted campaign of excessive

scrutiny following plaintiff’s persistent applications for 

promotion and complaints about continual rejection was calculated

to, and did, lead directly to plaintiff’s suspension and

termination.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK
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Friedman, J.P., Acosta, Moskowitz, Kapnick, Gesmer, JJ.

1109 Manuel Gomez, Index 152333/13
Plaintiff-Appellant,

-against-

Kozot Realty Corp.,
Defendant-Respondent,

ABC Corp., A Fictitious Name,
Defendant.
_________________________

Pollack, Pollack, Isaac & DeCicco, LLP, New York (Brian J. Isaac
of counsel), for appellant.

Hannum Feretic Prendergast & Merlino, LLC, New York (Dominic
Boone of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Ellen M. Coin, J.),

entered December 1, 2014, which, to the extent appealed from,

granted the motion of defendant Kozot Realty Corp. for summary

judgment dismissing the complaint, unanimously reversed, on the

law, without costs, and the motion denied.

Plaintiff, who rented a bedroom in a third-floor apartment

in a building owned by defendant Kozot, was awakened by knocking

on his door in the middle of the night of March 14, 2010.  When

plaintiff opened the door, one of the apartment’s other tenants

told him that he should evacuate the building because of a fire

at an adjacent building.  After gathering some belongings,
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plaintiff walked from his bedroom into the living room and

climbed through the living room window, which was already open,

onto the fire escape.  According to plaintiff’s testimony in a

related action, he descended the fire-escape ladder to the

second-story platform.  At that point, however, instead of using

the ladder from the second-story platform to reach ground level,

plaintiff, in a panic because of the smoke from the fire at the

adjacent building, failed to see the ladder from the platform,

jumped to the street below, and was injured.

In this action, plaintiff sues Kozot, the owner of the

building in which he lived, for the injuries he incurred as the

result of his jump from the fire-escape platform, notwithstanding

that it is undisputed that the fire was at an adjacent building,

not Kozot’s building.  Plaintiff, who did not hear any smoke or

fire alarm sounding on the night of the fire, posits that Kozot

may have failed to provide the building with a properly working

smoke or fire alarm, and that, if so, the lack of an adequate

device of this nature delayed plaintiff’s evacuation on the fire

escape until there was so much smoke surrounding the building

that he panicked when he reached the second-story platform,

failed to see the ladder, and jumped.

Kozot’s summary judgment motion should have been denied.
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There having been no discovery before Kozot moved for summary

judgment, the existing record does not negate plaintiff’s theory,

nor does plaintiff’s deposition testimony in the related action

establish, as a matter of law, whether or not there was

sufficient smoke in the building to have triggered an adequate

and functional smoke or fire alarm soon enough for plaintiff to

have avoided the extremely smoky condition he allegedly

encountered when he finally did evacuate.  Drawing all reasonable

inferences in favor of plaintiff, the non-movant, it cannot be

said, as a matter of law, that plaintiff’s jump from the fire-

escape platform, allegedly when he was in a state of fear and

shock due to the smoke and nearby flames, was not “a foreseeable

consequence of an emergency situation” (Humbach v Goldstein, 255

AD2d 420, 421 [2d Dept 1998]), assuming that plaintiff proves

that his escape was delayed by Kozot’s failure to provide

adequate fire safety devices.  Although we do not condone

plaintiff’s failure to take any steps to commence discovery

during the nearly 10 months between the service of Kozot’s answer
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and the service of Kozot’s summary judgment motion, this delay

does not, standing alone, warrant granting that motion (see

3212[f]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK
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Tom, J.P., Saxe, Richter, Gische, Webber, JJ.

1200 NRT New York LLC, doing business Index 154415/15
as The Corcoran Group,

Plaintiff-Appellant,

-against-

Nancy Sale Frey Johnson,
Defendant-Respondent.
_________________________

Margolin & Pierce, LLP, New York (Philip Pierce of counsel), for
appellant.

Aaron Richard Golub, P.C., New York (Nehemiah S. Glanc of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Barry R. Ostrager,

J.), entered November 10, 2015, which denied plaintiff’s motion

for summary judgment, unanimously modified, on the law, to the

extent of granting defendant summary judgment dismissing the

complaint upon a search of the record, and otherwise affirmed,

without costs.  The Clerk is directed to enter judgment

dismissing the complaint.

The exclusive brokerage agreement unambiguously made the

closing of title an express condition precedent to plaintiff

broker’s right to its commission (see Corcoran Group v Morris,

107 AD2d 622, 623-624 [1st Dept 1985], affd 64 NY2d 1034 [1985]). 

 No closing ever took place, either before or after the agreement
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terminated, which passed title to any buyer identified during the

term of the agreement.  Nor did the Board of Managers for the

condominium take title.  The closing on the sale of the apartment

took place after the exclusive broker agreement expired and with

an entity/person who was, in any event, a carve out under the

agreement.  Plaintiff is not entitled to a commission.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK
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Sweeny, J.P., Renwick, Saxe, Gische, Kahn, JJ.

884 Gilbane Building Co./TDX Construction Index 653199/11
Corp., et al.,

Plaintiffs-Respondents,

-against-

St. Paul Fire and Marine Insurance
Company, et al.,

Defendants,

Liberty Insurance Underwriters, 
Defendant-Appellant.

- - - - -
Greenwich Insurance Company,

Amicus Curiae.
_________________________

Hardin, Kundla, McKeon & Poletto, P.A., New York (George R.
Hardin of counsel), for appellant.

Saxe Doernberger & Vita, P.C., New York (Richard W. Brown of
counsel), for respondents.

Kaufman Dolowich & Voluck, LLP, Woodbury (Michael L. Zigelman of
counsel), for amicus curiae.

_________________________

Order, Supreme Court, New York County (Anil C. Singh, J.),
entered May 30, 2014, reversed, on the law, the motion of
defendant Liberty Insurance Underwriters granted, and the
declaration vacated.  The Clerk is directed to enter judgment
declaring that plaintiff Gilbane Building Co./TDX Construction
Corp., a Joint Venture, is not an additional insured under the
subject policy.

Opinion by Renwick, J.  All concur except Kahn, J. who
dissents in a Opinion. 

Order filed.
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RENWICK, J.

Plaintiffs Gilbane Building Co./TDX Construction Corp., a

Joint Venture (the JV), and its individual members, Gilbane

Building Company and TDX Construction Corporation, construction

managers at a job site, seek a declaration that defendant Liberty

Insurance Underwriters (Liberty) is obligated to defend and

indemnify them, as an additional insured under a commercial

general liability (CGL) policy issued by Liberty to a prime

contractor.  The principal issue in this appeal is the

interpretation of the additional insurance endorsement in the

policy which provides that an additional insured is “any person

or organization with whom you [the insured] have agreed to add as

an additional insured by written contract.”  Trial courts have

arrived at conflicting interpretations of a similarly worded

additional insured clause as to whether coverage is extended not

only to those “with whom” the insured agreed, but also to those

“for whom” the insured agreed to provide coverage.1  We hold that

1 Compare American Home Assur. Co. v Zurich Ins. Co., 26
Misc 3d 1223[A], 2010 NY Slip Op 50237[U] [Sup Ct Kings County
2010]; Plaza Constr. Corp. v Zurich Co., Slip Op 30709[U] [Sup Ct
NY County 2011], with Murnane Bldg Constr., Inc. v Zurich Co., 33
Misc 3d 1215[A] , 2011 NY Slip Op 51943[U] [Sup Ct Suffolk County
2011], revd on other grounds, 107 AD3d 674 [2d Dept 2013]; Best
Buy Co., Inc. v Sage Elec. Contr., Inc., 2009 NY Slip Op 30208[U]
[Sup Ct NY County 2009]; and Zoological Soc. of Buffalo, Inc. v
CarvedRock, LLC,  2014 WL 3748545 2014 US Dist LEXIS 105359 [WDNY
2014]).
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the subject additional insured clause covers only those that have

a written contracts directly with the named insured.

Factual and Procedural Background

The underlying action giving rise to this insurance coverage

dispute involves a construction project on property in Manhattan

owned by the City of New York that is part of the Bellevue

Hospital Campus.  The project entailed the construction of a 15-

story building with a double basement for use as a DNA lab for

the Chief Medical Examiner of the City of New York.  Pursuant to

a contract with the City, the Dormitory Authority of the State of

New York (DASNY) agreed to finance and manage the project.

The JV was retained by nonparty DASNY to provide

construction management services in connection with the project.

Under the construction management agreement, any prime

contractor, whether retained by DASNY or otherwise, was required

to name the construction manager as an additional insured under

its liability policies.

Nonparty Samson Construction Company (Samson) entered into a

separate contract with DASNY to perform services as the prime

contractor for all foundation and excavation work on the project. 

In its prime contract, Samson agreed to procure commercial

general liability insurance with an endorsement naming as

additional insureds:
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“Dormitory Authority of the State of New York, The
State of New York, the Construction Manager (if
applicable) and other entities specified on the sample
Certificate of Insurance provided by the Owner.”

The sample Certificate of Insurance states:

“The following are Additional Insureds under General
Liability as respects this project:

“City of New York
City of New York Health & Hospital Corporation
Forensic Biology Laboratory
Dormitory Authority-State of New York
Gilbane/TDX Construction Joint Venture.”

  Samson, as required, obtained a policy from defendant

Liberty for the relevant period, November 12, 2002 through

November 12, 2003.  The policy contained, as is relevant to this

dispute, an “Additional Insured-By Written Contract” clause,

stating:

“WHO IS AN INSURED (Section II) is amended to include
as an insured any person or organization with whom you
have agreed to add as an additional insured by written
contract but only with respect to liability arising out
of your operations or premises owned by or rented to
you.

The policy also required that in the event of an

“[o]ccurrence, [o]ffense, [c]laim or [s]uit” defendant be

notified “as soon as practicable.”  Endorsement No. 19 to the

policy further provided:

“g. You must give us prompt notice if any of the
following conditions arise of if any injury involves
the following:
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. . .

“(4) Any claim which may equal or exceed 50%
of the insured’s retention.

“(5) Any lawsuit or arbitration proceeding
involving the policy brought against any
insured.

“(6) Trial settings.

“(7) If defense counsel has been retained to
defend a claim.”

“h. In the event that you do not give us notice within
30 days of the date you know or should have known of a
claim or injury meeting one or more of the descriptions
set forth in g. above, we shall have the option in our
sole discretion to deny coverage under this policy if
your failure to report any such loss has prejudiced our
rights under this policy.”

 
During the project, Samson’s excavation and foundation work

allegedly caused adjacent buildings to sink, resulting in

significant structural damage to those buildings.  In or about

October 2003, the JV issued a change order to Samson for extra

work to stabilize the adjacent buildings.

In 2006, DASNY commenced the litigation against Samson and

Perkins Eastman, Architects, P.C., the project architect, seeking

damages for Samson’s negligence in performing the work.  In or

about December 2010, Perkins Eastman commenced a third-party

action against the JV and its members individually.  Plaintiffs

provided notice of the third-party action to defendant Liberty by
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letter dated April 25, 2011, seeking a defense and

indemnification.  Liberty denied coverage to plaintiffs by letter

dated July 20, 2011, stating that plaintiffs had provided no

documentation that Samson, the named insured, was supposed to

defend and indemnify them, and that, in any event, plaintiffs’

notice of the third-party action five months after it had been

initiated was not timely under the policy.

Plaintiffs then commenced this action seeking a declaration

that Liberty is obligated to provide them with coverage. 

Following discovery, Liberty moved for summary judgment declaring

that it is not obligated to provide plaintiffs with coverage

under the policy.  It argued that plaintiffs did not qualify as

additional insureds and that  plaintiffs had failed to satisfy

the notice of occurrence and notice of suit conditions in the

policy.

Supreme Court denied Liberty’s motion, holding that

plaintiffs qualified as additional insureds under the policy. 

The court found that the policy “requires only a written contract

to which Samson is a party” and that this requirement was met by

Samson’s written contract with DASNY, which obligated Samson to

procure insurance naming as additional insured “the Construction

Manager (if applicable)” and that the JV was undisputedly the

construction manager.
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On the issue of late notice, the court found that there was

no express provision in the policy requiring an additional

insured to give notice to the insurer of an occurrence or a

lawsuit, only a provision requiring the named insured to give

notice; that, accordingly, plaintiffs could rely on Samson’s

notice of occurrence, particularly since their interests were not

adverse to Samson’s; and that plaintiffs’ reason for delaying

five months in providing notice of the third-party action – that

they needed to find the policy -- was reasonable.  Ultimately,

the court declared that the JV is an additional insured under the

Liberty policy.

Discussion

In this action for a judgment declaring the parties' rights

under an insurance policy, this Court must be guided by the rules

of contract interpretation because “[a]n insurance policy is a

contract between the insurer and the insured” (Bovis Lend Lease

LMB, Inc. v Great Am. Ins. Co., 53 AD3d 140, 145 [1st Dept

2008]).  As a result, the extent of coverage “is controlled by

the relevant policy terms, not by the terms of the underlying

trade contract that required the named insured to purchase

coverage” (id.; see also Travelers Indem. Co. v American &

Foreign Ins. Co., 286 AD2d 626, 626  [1st Dept 2001]).

“Generally, the courts bear the responsibility of
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determining the rights or obligations of parties under insurance

contracts based on the specific language of the policies” (State

of New York v Home Indem. Co., 66 NY2d 669, 671 [1985]). 

“[W]ell-established principles governing the interpretation of

insurance contracts . . . provide that the unambiguous provisions

of an insurance policy, as with any written contract, must be

afforded their plain and ordinary meaning, and that the

interpretation of such provisions is a question of law for the

court” (Broad St., LLC v Gulf Ins. Co., 37 AD3d 126, 130-311 [1st

Dept 2006]).  “If, however, there is ambiguity in the terms of

the policy, any doubt as to the existence of coverage must be

resolved in favor of the insured and against the insurer, as

drafter of the agreement” (id. at 131).  “A contract of insurance

is ambiguous if the language therein is susceptible of two or

more reasonable interpretations, whereas, in contrast, a contract

is unambiguous if the language has a definite and precise

meaning, unattended by danger of misconception in the purport of

the [agreement] itself, and concerning which there is no

reasonable basis for a difference of opinion” (id. [citations and

internal quotations and marks omitted]).

In this case, the “Additional Insured-By Written Contract”

clause of the CGL policy provides additional insured coverage to

“any person or organization with whom you [Samson] have agreed to
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add as an additional insured by written contract.”  Contrary to

Supreme Court’s determination, and consistent with our prior

decisions in AB Green Gansevoort, LLC v Peter Scalamandre & Sons,

Inc. (102 AD3d 425 [1st Dept 2013]) and Linarello v City Univ. of

N.Y. (6 AD3d 192 [1st Dept 2004]), we find that the language in

the “Additional Insured-By Written Contract” clause of the

Liberty policy clearly and unambiguously requires that the named

insured execute a contract with the party seeking coverage as an

additional insured.  Since there is no dispute that Samson did

not enter into a written contract with the JV, Samson’s agreement

in its contract with DASNY to procure coverage for the JV is

insufficient to afford the JV coverage as an additional insured

under the Liberty policy.  

AB Green and Linarello are instructive to the extent they

interpreted additional insured provisions worded similarly to the

one at issue here as requiring a written agreement between the

insured and the organization seeking coverage as an additional

insured.  Most recently, in AB Green, this Court held that an

owner does not qualify as an additional insured under a blanket

additional insured endorsement when it did not have a direct

contractual promise from the named insured to be given that

status (102 AD3d 425).  In that case, the plaintiff in the

underlying action was injured at a construction site and sued AB
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Green as the property owner.  The general contractor retained

Scalamandre as a subcontractor and Scalamandre purchased concrete

from Ferrara Brothers Buildings Materials Corp. pursuant to an

unsigned purchase order. 

Ferrara was insured by Liberty (defendant herein) under a

commercial general liability policy.  The policy contained a

blanket additional insured endorsement that added an additional

insured: “when you and such . . . organization have agreed in

writing in a contract or agreement that such ... organization be

added as an additional insured on your policy” (id. at 426).  The

term “you” was defined in the policy as the named insured,

Ferrara.  Liberty argued that since AB Green did not produce any

written agreement between itself and Ferrara naming AB Green as

an additional insured, under the plain language of the policy,

there was no question of fact whether an agreement existed

between Ferrara and AB Green and thus AB Green was not an

additional insured under the policy. 

AB Green argued that the title of the endorsement,

“Additional Insured - Owners, Lessees or Contractors - Automatic

status when required in construction agreement with you,”

automatically conferred additional insured status upon AB Green

when Ferrara entered into the purchase order with Scalamandre

(id. at 427).  This Court rejected that argument, reasoning that
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the title did not alter the substance of the endorsement.  AB

Green argued, in the alternative, that the terms of the policy

itself were ambiguous because the policy could be read to mean

that the named insured and the party seeking to be an additional

insured only needed to enter into written agreements with another

party, not necessarily with each other.  This Court rejected that

argument as well, on the ground that this was not what the

blanket endorsement provided.  

In interpreting the additional insured provision literally -

- as requiring that there be a written agreement directly between

the named insured and the putative additional insured -- we

relied on our prior decision in Linarello (6 AD3d 192), which

involved the interpretation of an additional insured endorsement

identical to the one contained in AB Green.  In Linarello (6 AD3d

192), we affirmed an award of summary judgment declaring that two

insurance carriers were not obligated to defend or indemnify a

construction manager where their insureds had written contracts

only with the site owner.  We explained that the fact that the

contracts between the site owner and insured subcontractors

required them to name as additional insureds anyone designated by

the site owner was of no moment given the policy's plain

language.  It simply meant that the putative third-party

beneficiaries would have standing to sue for breach of the
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provisions in those contracts requiring that insurance be

procured covering them as additional insureds.  

Unlike the dissent, we are not persuaded by plaintiffs’

argument that Linarello and AB Green can be distinguished because

the additional insured clause in those cases involved language

slightly different from than in the instant case.  Plaintiffs

contend that in those cases the conferral of additional insured

status was “expressly limited” to cases “when you and such . . .

organization have agreed in writing” that a party be named as an

additional insured, whereas the “Additional Insured-By Written

Contract” clause in the instant case does not include “any such

explicit requirement of direct contractual relationship, only

that Samson, as the named insured, agreed in writing to name the

JV as an additional insured.” 

Plaintiffs’ argument, however, distorts the plain language

of the additional insured clause of the Liberty policy issued to

Samsom.  Indeed, plaintiffs place undue emphasis on the phrase

“by written contract” and completely ignore the inclusion of the

words “with whom” as the object of the verb phrase “you agree.” 

When “whom” is used as the object of a verb or preposition, it

refers back to the person mentioned previously.  In effect, when

plaintiffs argue that the language in the Liberty policy is much

broader than the language in AB Green and Linarello, they want
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this Court to read the policy as extending coverage not only to

those “with whom” Samsom agreed, but also to those ”for whom”

Samsom agreed to provide coverage.  But when restricted to its

plain meaning, the substance of this language is

indistinguishable from the substance of the  language of the

policies in Linarello and AB Green, i.e., for an organization to

be added as an additional insured, there must be a written

agreement between the named insured and the organization seeking

coverage (see also Zoological Soc., 2014 US Dist LEXIS 105359 at

*13, 2014 WL 3748545, at *7 [finding similar language "clearly

and unambiguously require[d] that the named insured execute a

contract with the party seeking coverage as an additional

insured”]; Murnane Bldg Constr., 33 Misc 3d 1215[A], 2011 NY Slip

Op 51943[U]; Best Buy, 2009 NY Misc LEXIS 4125, NY Slip Op

30208[U]).  That the additional insured clause could have been

worded differently does not render it ambiguous or mandate that

it must be construed in plaintiffs’ favor (Federal Ins. Co. v

International Bus. Mach. Corp., 18 NY3d 642, 650 [2012]).

Plaintiffs further argue that the requirement that the

construction manager be named as an additional insured is clear

from Samson’s contract, which states that the “Construction

Manager (if applicable) and other entities specified on the

sample Certificate of Insurance provided by the Owner” are to be
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named as additional insureds.  Moreover, plaintiffs point out

that the sample certificate of insurance identifies the JV as an

entity to be named as an additional insured.

These arguments do not mandate a different result.  The

language in the Samson/DASNY agreement, including the sample

certificate of insurance, may be evidence that Samson was

required to provide the JV with coverage, but, as this Court

noted in Linarello, all that means is that the JV may have a

claim against Samson for breach of the contract’s insurance

provision.  It does not mean that the policy issued by Liberty

can be judicially rewritten to cover the JV (Linarello, 6 AD3d at

195).

The dissent’s reliance on this Court’s observations in AB

Green about the holding in American Home Assur. (26 Misc 3d

1223[a], 2010 NY Slip Op 50237[U]) is misplaced.  To be sure, the

“Additional Insured-By Written Contract” clause of the Liberty

policy at issue here contains terms closely paralleling those in

the CGL policy in American Home,2 which this Court cited in

observing that “policies containing broader language have been

2  “The express language of the … policy extends coverage to
‘any person or organization with whom you [the named insured . .
.] have agreed in a written contract to provide insurance as is
afforded under the policy’” (American Home Assur., 26 Misc 3d
1223 [A], 2010 NY Slip Op 50237[U]).
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found to allow for an agreement naming an additional insured

without an express contract between the parties” (AB Green, 6

AD3d at 195).

However, contrary to the dissent’s contentions, this Court’s

observations in AB Green about the policy language in American

Home are not controlling in this case.  Rather, they were simply

meant to compare and dismiss the cited non-binding authority as

distinguishable on the facts.  They did not preclude the

possibility that we would decide a case analogous to the facts in

American Home differently if presented with the opportunity.  The

instant case presents us with that opportunity.  Contrary to the

suggestions of American Homes and other cases similarly decided

by trial courts (see e.g. Plaza Constr. Corp. (2011 Slip Op

30709[U]), we find that the language in the analogous additional

insurance clause of the instant Liberty policy clearly and

unambiguously provides that for an entity to be included as an

additional insured, it must have executed a contract with the

named insured.

The dissent also argues that the additional insured

provision at issue here “on its face is poorly drafted in terms

of its syntax,” and the dissent then proceeds to delete a word to

arrive at the “plain and ordinary meaning” of the language.  In

our view, however, the grammatical gymnastics that the dissent
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engages in to create ambiguity fall short and distort what is

actually in the text of the additional insured provision.  The

additional insured provision at issue here is clearly denominated

“ADDITIONAL INSURED-BY WRITTEN CONTRACT” to indicate the manner

in which the additional insured status is acquired, namely by

written contract.  The text of this provision then explicitly

defines an additional insured (the who) to include “any person or

organization with whom you [Samson] have agreed to add as an

additional insured by written contract” (emphasis added).  Given

this context, the dissent ignores that the phrase “with whom you

have agreed” is clearly intended to describe an entity

contracting with Samsom, which is consistent with the additional

modifier in the same sentence, “by written contract.”

Under the circumstances, it is evident that the dissent’s

strained interpretation of the words “with whom” is an improper

attempt to rework the words’ plain purpose.  This runs counter to

the bedrock principle of contract interpretation that “a written

agreement that is complete, clear and unambiguous on its face

must be enforced according to the plain meaning of its terms”

(Greenfield v Philles Records, 98 NY2d 562, 569 [2002]).  Since

the policy language at issue here is clear and unambiguous, we

must give effect to the phrase “with whom” by employing its plain

meaning.  We must reject the dissent’s attempt to give the
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contract a meaning beyond that expressed and to contemplate what

the parties may have subjectively intended by certain terms. 

Therefore, contrary to the dissent’s suggestion, we “may not by

construction add or excise terms, nor distort the meaning of the

terms used and thereby make a new contract for the parties under

the guise of interpreting the writing” (Vermont Teddy Bear Co. v

538 Madison Realty Co., 1 NY3d 470, 475 [2004] [internal

quotation marks omitted]). 

Finally, the dissent’s dire prediction that “the majority’s

unduly narrow reading of Liberty’s policy provision on additional

insureds would upend the established customs and practices of the

construction industry” rings hollow.  In fact, in this appeal,

plaintiffs themselves do not urge upon us equitable

considerations.  They simply make an unalloyed contract

interpretation argument, which we reject.

As the Court of Appeals has made abundantly clear,

“[E]quitable considerations will not allow an extension of

coverage beyond its fair intent and meaning in order to obviate

objections which might have been foreseen and guarded against”

(Caporino v Travelers Ins. Co., 62 NY2d 234, 239 [1984]). 

Ultimately, the dissent’s argument ignores the fact that courts

“may not disregard clear provisions which the insurers inserted

in [the policies] and the insured [here, a sophisticated business
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entity that presumably relied on experts to advise it] accepted”

(id.).

Since plaintiffs were unable to meet the threshold burden of

establishing that the JV is an additional insured under the

Liberty policy (see National Abatement Corp. v National Union

Fire Insur. Co. of Pittsburgh, PA., 33 AD3d 570, 571 [1st Dept

2006]), there is no need to address their remaining argument as

to whether, under the circumstances, the April 25, 2011 notice to

Liberty of the third-party action constitutes timely notice of

the occurrence and lawsuit. 

Accordingly, the order of the Supreme Court, New York County

(Anil C. Singh, J.), entered May 30, 2014, which denied the

motion of defendant Liberty Insurance Underwriters for summary

judgment declaring that plaintiff Gilbane Building Co./TDX

Construction Corp., a Joint Venture, is not an additional insured

under the policy issued by defendant to nonparty Samson

Construction Company, and declared that plaintiff is an

additional insured under the policy, should be reversed, on the

law, defendant’s motion granted, and the declaration vacated.  
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The Clerk is directed to enter judgment declaring that plaintiff

is not an additional insured  under the subject policy.

All concur except Kahn, J. who dissents in an
Opinion.
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KAHN, J. (dissenting)

Because I believe that Supreme Court correctly denied

defendant Liberty Insurance Underwriters’s motion for summary

judgment, I respectfully dissent.

I.  Factual and Procedural Background

Plaintiff Gilbane Building Co./TDX Construction Corp., a

Joint Venture (Gilbane),1 was hired by nonparty Dormitory

Authority of the State of New York (DASNY), as the owner’s

representative, to provide construction management services in

connection with the construction of a new forensic biology center

adjacent to Bellevue Hospital.  The construction management

agreement executed by Gilbane and DASNY on October 10, 2001 (the

DASNY-Gilbane contract), provided that Gilbane, as “CONSTRUCTION

MANAGER[,] be specifically included as an Additional Insured in

all liability insurances furnished by each of the Prime

Contractors to [DASNY]” (DASNY-Gilbane contract, ¶ XI.B).  The

contract further provided that “[i]t shall be the responsibility

of the CONSTRUCTION MANAGER to obtain a copy of each Prime

Contractors [sic] Certificate of Insurance, in order to ensure

that the CONSTRUCTION MANAGER is included as an additional

insured thereunder” (id., ¶ XI.D).  The contract also included a

1  Plaintiffs Gilbane Building Company and TDX Construction
Corporation are also respondents on this appeal.  
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provision as to certificates of insurance.  It stated:

“Certificate(s) of Insurance, when submitted to the
Owner [DASNY], constitutes a warranty by the
CONSTRUCTION MANAGER that the insurance coverage
described is in effect for the policy term shown” (id.,
¶ IX.B).

By separate contract dated January 11, 2002, nonparty Samson

Construction Company agreed to perform services for DASNY as the

prime contractor for excavation and foundation work on the

project (the DASNY-Samson contract).  Consistent with the terms

of the DASNY-Gilbane contract, the DASNY-Samson contract required

that Samson provide a commercial general liability (CGL) policy

of insurance, which would include:

“[an] [e]ndorsement naming the following as additional
[insureds]: Dormitory Authority of the State of New
York, The State of New York, the Construction Manager
(if applicable) and other entities specified on the
sample Certificate of Insurance provided by the Owner”
(DASNY-Samson contract, General Conditions, § 15.01
[2][b]).

The sample Certificate of Insurance annexed to the DASNY-

Samson contract states, in pertinent part:

“The following are Additional Insureds under General
Liability as respects this Project:

. . .

“Gilbane/TDX Construction Joint Venture.”

Virtually the same language respecting certificates of insurance

in DASNY’s contract with Gilbane was included in the DASNY-Samson
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contract (DASNY-Samson contract, General Conditions, ¶ 15.01

[7][B]).

Pursuant to this contract, Samson procured the CGL insurance

policy from Liberty for the period November 12, 2002 through

November 12, 2003 (Samson-Liberty policy), which is at issue

here.

Endorsement No. 21 of the Samson-Liberty policy, entitled

“Additional Insured-By Written Contract,” provided:

“WHO IS AN INSURED (Section II) is amended to include
as an insured any person or organization with whom you
have agreed to add as an additional insured by written
contract but only with respect to liability arising out
of your operations or premises owned by or rented to
you.”2

The Samson-Liberty policy also required that in the event of

an “[o]ccurrence, [o]ffense, [c]laim or [s]uit,” Liberty be

notified “as soon as practicable.”  Endorsement No. 19 of the

policy further provided, in pertinent part:

“I]n the Event Of Occurrence, Claim Or Suit[:]

2  The Samson-Liberty policy states:

“Throughout this policy the words ‘you’ and ‘your’
refer to the Named Insured shown in the Declarations,
and any other person or organization qualifying as a
Named Insured under this policy” (Samson-Liberty
policy, at 1).

The sole named insured shown on the declarations page of
the Samson-Liberty policy is Samson.
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. . .

“You [Samson] must give us prompt notice [of]:

. . .

“Any lawsuit or arbitration proceeding involving this policy
brought against any insured.

. . .

“In the event you do not give us notice within 30 days
of the date you know or should have known of a claim or
injury meeting one or more of the descriptions set
forth . . . above, we shall have the option in our sole
discretion to deny coverage under this policy if your
failure to report any such loss has prejudiced our
rights under this policy.”

In 2003, Samson’s excavation work at the project site

allegedly caused adjacent buildings to sink, resulting in

significant structural damage to those buildings.  By letter

dated May 19, 2003, Joseph V. Curcio, chief executive officer of

Samson, forwarded to John J. McCullough, P.E., of Gilbane its

actual certificate of insurance coverage listing the Samson-

Liberty policy and expressly naming “Gilbane/TDX Construction

Joint Venture” in its “Attached Descriptions” as an additional

insured.  Curcio’s letter stated:

“Attached, per your request of May 19, 2003, please
find copies of current certificates of insurance for
Samson Construction Company and Pile Foundation which
should have been forwarded, previously, directly to you
from the broker.”

It appears from this correspondence that by requesting a
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copy of the certificate of insurance from Samson, Gilbane was

endeavoring to establish its status as an additional insured

under the Samson-Liberty policy for the purpose of fulfilling its

responsibility under the DASNY-Gilbane contract, “in order to

ensure that [it was] included as an additional insured

thereunder” (DASNY-Gilbane contract, ¶ XI.D).

In or about October 2003, Gilbane recommended a change order

for Samson to receive compensation for extra work to stabilize

one of the damaged buildings adjacent to the construction site

(the C&D Building).  The change order was accepted by Samson and

approved by DASNY.

In 2006, DASNY commenced an action seeking, inter alia,

damages against Samson and Perkins Eastman Architects, P.C., the

project architect, for negligence in performing the excavation

work (see Dormitory Auth. of the State of N.Y. v Samson Constr.

Co., 137 AD3d 433 [1st Dept 2016]).  Gilbane was not named in the

action.

By verified complaint filed December 15, 2010, Perkins

Eastman commenced this third-party action against plaintiffs.  By

letter dated April 25, 2011, Gilbane provided notice of the

third-party action to Liberty, seeking defense and

indemnification for plaintiffs.  By letter dated July 20, 2011,

Liberty denied coverage to plaintiffs, stating that plaintiffs
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had provided no documentation that Samson was to defend and

indemnify them and that, in any event, plaintiffs had failed to

provide timely notice of the third-party action as required under

the terms of the Samson-Liberty policy.

Plaintiffs then commenced the instant action seeking a

declaration that Liberty is obligated to defend and indemnify

them pursuant to the Samson-Liberty policy, as well as other

forms of relief not at issue here.  Following discovery, Liberty

moved for summary judgment in its favor, arguing that Gilbane did

not qualify as an additional insured under the terms of the

policy and that, in any event, Gilbane had failed to satisfy the

notice-of-occurrence and notice-of-suit conditions of the Samson-

Liberty policy.  The court denied Liberty’s motion, ruling that

the “additional insured” clause of the Samson-Liberty policy

required only a written contract between Samson and another party

committing Samson to the naming of “the Construction Manager (if

applicable)” as an additional insured on the policy, and that

Gilbane was indisputably the construction manager.  On the notice

issue, the court found that there was no express provision in the

Samson-Liberty policy requiring an additional insured to provide

notice to the insurer of an occurrence or lawsuit, that Gilbane

could rely on Samson’s notice of occurrence since Gilbane’s

interests were not adverse to Samson’s, and that Gilbane had
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proffered an explanation for the five-month delay in providing

notice “sufficient to demonstrate the existence of a question of

fact whether [Gilbane] provided Liberty with notice of the suit

as soon as practicable.”  The court declared Gilbane to be an

additional insured under the Samson-Liberty policy as a matter of

law.

II.  Legal Standards

On a summary judgment motion in a case involving

interpretation of an insurance contract or policy, the Court of

Appeals has instructed:

“The objective in any question of the
interpretation of a written contract, of course, is to
determine what is the intention of the parties as
derived from the language employed.  At the same time
the test on a motion for summary judgment is whether
there are issues of fact properly to be resolved by a
jury.  In general the courts have declared on countless
occasions that it is the responsibility of the court to
interpret written instruments.  This is obviously so
where there is no ambiguity.

“If there is ambiguity in the terminology used,
however, and determination of the intent of the parties
depends on the credibility of extrinsic evidence or on
a choice among reasonable inferences to be drawn from
extrinsic evidence, then such determination is to be
made by the jury.  On the other hand, if the
equivocality must be resolved wholly without reference
to extrinsic evidence the issue is to be determined as
a question of law for the court” (Hartford Acc. &
Indem. Co. v Wesolowski, 33 NY2d 169, 171-172 [1973]
[citations and internal quotation marks omitted]).

On a motion for summary judgment, “[t]he evidence will be
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construed in the light most favorable to the one moved against”

(Kershaw v Hospital for Special Surgery, 114 AD3d 75, 82 [1st

Dept 2013]), citing, inter alia, Young v New York City Health &

Hosps. Corp., 91 NY2d 291, 296 [1998]).  The insured, however,

has the burden of showing that an insurance contract covers the

loss for which the claim is made (Kidalso Gas Corp. v Lancer Ins.

Co., 21 AD3d 779 [1st Dept 2005]).  Where an insurance company

seeks summary judgment on a plaintiff’s claim of coverage, the

plaintiff’s burden is “merely to raise a question of fact as to

the coverage under the policy” (id. at 781).  “If the terms of a

policy are ambiguous . . . any ambiguity must be construed in

favor of the insured and against the insurer” (White v

Continental Cas. Co., 9 NY3d 264, 267 [2007]).  These standards

are applicable to cases where the status of a party as an

“additional insured,” i.e., “an entity enjoying the same

protection as the named insured,” is at issue (Pecker Iron Works

of N.Y., Inc. v Traveler’s Ins. Co., 99 NY2d 391, 393 [2003]

[internal quotation marks omitted]).

III.  The “Additional Insured” Endorsement

The central issue presented on this appeal is whether

Gilbane is entitled to coverage as an “additional insured” under

the Samson-Liberty policy.  Applying the Wesolowski standards, I

find that whether the intent of the parties to that contract of
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insurance is deemed discernable from the language employed or is

deemed ambiguous, that language does not support Liberty’s denial

of coverage here.

Our starting point is the “sound rule in the construction of

contracts, that where the language is clear, unequivocal and

unambiguous, the contract is to be interpreted by its own

language,” i.e., within “the four corners of the document” (R/S

Assoc. v New York Job Dev. Auth., 98 NY2d 29, 32, 33 [2002]). 

Thus, the meaning of the “additional insured” endorsement of the

Samson-Liberty policy must be discerned from the terms of the

endorsement itself, if that is possible, and not based upon the

requirements of extrinsic trade contracts between the parties

(see Bovis Lend Lease LMB, Inc. v Great Am. Ins. Co., 53 AD3d

140, 145 [1st Dept 2008]; Travelers Indem. Co. v American &

Foreign Ins. Co., 286 AD2d 626 [1st Dept 2001]).  Where the

policy itself requires consideration of the underlying

contractual arrangements, however, such reference must be made

(see Bovis, at 145).3

3  Indeed, in Bovis, this Court distinguished Pecker Iron
Works (99 NY2d 391), observing that there, the insurance policy
made specific reference to the underlying subcontract’s insurance
procurement provisions as being dispositive of the scope of
coverage, while the insurance contract in Bovis did not include
in its applicable definitions any such reference (Bovis, 53 AD3d
at 145-147).
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A. Express policy terms

In the instant case, if the language of the “additional

insured” policy endorsement is deemed to be unambiguous, it must

be interpreted in accordance with its “plain and ordinary

meaning” (Lavanant v General Acc. Ins. Co. of Am., 79 NY2d 623,

629 [1992]).  In interpreting the policy, the court may not

engage in a judicial rewriting of its language (Fieldston Prop.

Owners Assn., Inc. v Hermitage Ins. Co., Inc., 16 NY3d 257, 265

[2011]).  Rather, the responsibility of the court is to discern,

based upon the language used, the intent of the parties. 

Liberty’s “additional insured” endorsement on its face is

poorly drafted in terms of its syntax (defining “additional

insured” as “any person or organization with whom you have agreed

to add as an additional insured by written contract”), in that

the word “whom” is the object both of the preposition “with” and

of the infinitive “to add.”  To make the parties’ intent clear,

the language should be read without the unnecessary preposition

“with,” i.e., “any . . . organization . . . whom you have agreed

to add as an additional insured by written contract.”  Read in

this manner, the Samson-Liberty policy would be understood to

cover any party the policyholder agreed by written contract to

cover.  This reading appears to best reflect the intent of the

parties, since the alternative, i.e., reading the language
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without the verb “to add,” would make no sense, and an insurance

policy “must be construed reasonably and . . . must be given a

practical construction” (Matza v Empire State Mut. Life Ins. Co.,

50 AD2d 554, 555 [1st Dept 1975]).4 

By entering into just such a written contract with the

property owner, DASNY, which included an agreement that Samson

would obtain a CGL policy naming Gilbane as an additional

insured, Samson both triggered the provisions of the “additional

insured” endorsement of the Samson-Liberty policy, requiring the

referencing of such written contracts for the determination of

available coverage for additional insureds (see Pecker Iron

Works, 99 NY2d at 393-394), and acted in conformity with those

terms.

 The plain and ordinary meaning of the language chosen by

Liberty for the “additional insured” endorsement at issue here is

made even more apparent when it is contrasted with the language

4  In Bovis (53 AD3d 140), this Court, in discussing Pecker
Iron Works (99 NY2d 391), recognized that in Pecker, where the
policy in question provided that coverage for additional insureds
under a subcontractor’s policy would be excess unless the insured
subcontractor “agreed in a written contract for this insurance to
apply on a primary or contributory basis,”  the Court of 
Appeals interpreted the policy language as the insurer having
“‘agreed to provide primary insurance to any party with whom [the
subcontractor] had contracted in writing for insurance to apply
on a primary basis’” (Bovis, 53 AD3d at 145-146, quoting Pecker,
99 NY2d at 393, 394 [emphasis added]).
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used in the “additional insured” endorsements at issue in our

decisions in AB Green Gansevoort, LLC v Peter Scalamandre & Sons,

Inc. (102 AD3d 425, 426 [1st Dept 2013] [“when you and such . . .

organization have agreed in writing in a contract or agreement

that such . . . organization be added as an additional insured on

your policy”] [emphasis added]),5 and Linarello v City Univ. of

N.Y. (6 AD3d 192 [1st Dept 2004]),6 upon which the majority

relies.7  In each of those cases, this Court found that a written

5  In AB Green, this Court, in construing this language,
noted that “policies containing broader language have been found
to allow for an agreement naming an additional insured without an
express contract between the parties,” citing American Home
Assur. Co. v Zurich Ins. Co., 26 Misc 3d 1223(A), 2010 NY Slip Op
50237(U) (Sup Ct, Kings County 2010) (construing “any person or
organization with whom you [the named insured . . .] have agreed
in a written contract to provide insurance as is afforded under
this policy” [at *4] as not “limit[ing] coverage to only the
person or organization with whom . . . the named insured[]
contracted” [at *5]).  As the majority and I agree, this case
presents just that situation, which was reserved by this Court in
AB Green.  The majority, however, now rejects any such
distinction and announces that both types of clauses should be
interpreted to require privity of contract between the named
insured and the putative additional insured.  That conclusion
departs not only departs from the plain language of the insurance
clause at issue here, but also from this Court’s own precedent in
Bovis (see n 3, supra).

6  The language of the additional insured policy endorsement
in Linarello, as quoted in American Home Assur. Co. v Zurich Ins.
Co., 26 Misc 3d 1223(A), 2010 NY Slip Op 50237(U), *4, (Sup Ct,
Kings County 2010), is the same as the additional insured policy
endorsement language in AB Green.

7  Apparently, the language used in the “additional insured”
endorsements in both of those cases was derived from the form of
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contract between the named insured and the putative additional

insured was required by the plain and ordinary meaning of the

language at issue.  “[W]hen you and such . . . organization have

agreed” is not the language chosen by Liberty for use in its

policy’s “additional insured” endorsement in this case, however,

and its chosen clause imposes no such requirement (see n 3,

supra).8

Thus, reading the policy according to its terms, the plain

and ordinary meaning of the language of the “additional insured”

endorsement in this case, as held by the motion court, is that

although the policyholder, Samson, was required to enter into a

written contract in which it agreed to add Gilbane as an

additional insured, it was not required to enter into that

written contract with Gilbane itself (see Liberty Mut. Fire Ins.

“additional insured” endorsement drafted by the Insurance
Services Office (ISO) and in effect at the time that the Samson-
Liberty policy was issued.  That ISO form defined “additional
insured” as:

“any person or organization for whom you are performing
operations when you and such person or organization
have agreed in writing in a contract or agreement that
such person or organization be added as an additional
insured on your policy” (ISO Form CG 20 33 10 01
[2000], available at www.certifiedriskmanagers.com/
CG%2020%2033%2010%2001.pdf, last visited June 15, 2016). 

8  The decision by Liberty to employ differing language in
its CGL policy in AB Green bespeaks a different intention as to
its policy in this case.
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Co. v Zurich Am. Ins. Co., 2016 WL 452157, at *2, 2016 US Dist

LEXIS 13604, at *4-*5, US Dist Ct, SD NY, 14 Civ 7568, Crotty,

J., Feb. 4, 2016).

The majority, however, reads the language of the “additional

insured” clause as requiring a contract between Samson and

Gilbane in order for the latter to qualify as an additional

insured under the terms of the Samson-Liberty policy.  Even under

that reading, however, the record establishes that Samson

complied with its terms and that Gilbane is entitled to coverage. 

Contrary to the majority’s view, Samson’s May 19, 2003 letter to

Gilbane forwarding its actual certificate of insurance clearly

manifested the written agreement of Samson and Gilbane, as well

as Liberty and DASNY, that Gilbane be an additional insured under

the Samson-Liberty policy. 

In sum, if the language of the Samson-Liberty policy

“additional insured” endorsement is viewed as unambiguous and is

interpreted according to its terms, under either my own or the

majority’s reading, the motion court correctly determined that

Gilbane is an “additional insured” entitled to coverage under the

express terms of the Samson-Liberty policy.9

9  Although no summary judgment motion was made by Gilbane,
the motion court searched the record and granted summary judgment
to Gilbane on this issue.  Reading the “additional insured”
clause of the Samson-Liberty policy as unambiguous, this grant of
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B.  Interpretation of ambiguous language

“Ambiguity is present if language was written so imperfectly

that it is susceptible to more than one reasonable

interpretation” (Brad H. v City of New York, 17 NY3d 180, 186

[2011]).  Here, in my opinion, the better view is that the policy

language in question was written so imperfectly that it is

susceptible of two reasonable interpretations.  Proof of that is

found not only in the poor syntax of the clause itself, but also

in the fact that some courts have held, as did the motion court

in this case, that the written contract mentioned in this clause

need not have been entered into by the policyholder and the

putative additional insured, while others have taken the position

that privity of contract is required between the named insured

and any party claiming the status of additional insured (compare

Liberty Mut. Fire Ins. Co. v Zurich Am. Ins. Co., 2016 WL 452157,

*1, 2016 US Dist LEXIS 13604, *3 [“[a]ny person or organization

with whom you have agreed, through written contract, agreement or

permit, executed prior to the loss, to provide additional insured

coverage”]; Plaza Constr. Corp. v Zurich Am. Ins. Co., 2011 NY

Slip Op 30709[U], *4 [Sup Ct, NY County 2011] [“(a)ny person or

organization with whom you (the named insured) have agreed,

summary judgment was appropriate (see Wesolowski, 33 NY2d at 171-
172). 

35



through written contract, agreement or permit to provide primary

additional insured coverage”]; American Home Assur. Co. v Zurich

Ins. Co., 26 Misc 3d 1223[A], 2010 NY Slip Op 50237[U], *4 [Sup

Ct, Kings County 2010] [“any person or organization with whom you

(the named insured . . .) have agreed in a written contract to

provide insurance as is afforded under this policy”] [all

interpreted as not imposing any requirement of privity of

contract between the named and additional insureds]; see also

Aetna Cas. & Sur. Co. v National Union Fire Ins. Co. of

Pittsburgh, 228 AD2d 385, 386 [1st Dept 1996] [coverage upheld on

other grounds under clause stating, “(A)ny entity to whom or to

which the Named Insured . . . is obligated by virtue of a written

contract, is hereby included as an additional insured”]; with

Zoological Socy. of Buffalo, Inc. v CarvedRock, LLC, 2014 WL

3748545, *1, 2014 US Dist LEXIS 105359, *3 [WDNY, July 29, 2014,

No. 10-CV-35-A(Sr) (RJA/HKS)] [policy language defining

“additional insured” as “(a)ny person or organization with whom

(the named insured) ha(s) agreed, in a written contract, that

such person or organization should be added as an insured on (the

named insured’s) policy”]; AB Green, 102 AD3d at 426 [“when you

and such . . . organization have agreed in writing in a contract

or agreement that such . . . organization be added as an

additional insured on your policy”]; Linarello, 6 AD3d at 195;
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Murnane Bldg. Conts., Inc. v Zurich Am. Ins. Co., 33 Misc 3d

1215[A], 2011 NY Slip Op 51943[U], *3 [Sup Ct, Suffolk County

2011] [“(a)ny person or organization with whom you have agreed,

through written contract, agreement or permit . . . to provide

primary additional insured coverage”], revd on other grounds 107

AD3d 674 [2d Dept 2013]; Best Buy Co., Inc. v Sage Elec. Contr.

Inc., 2009 NY Slip Op 30208[U], *6 [Sup Ct, NY County 2009]

[“(a)ny person or organization with whom you have entered into a

written contract, agreement or permit requiring you to provide

insurance such as is afforded by this (CGL) Coverage Form will be

an additional insured”] [all interpreted as requiring privity of

contract between the named insured and the additional insured]). 

These decisions make clear, even if the differing language of

these clauses is viewed as legally inconsequential,10 as the

10  It appears, however, that the majority of the courts
that have considered language similar to that of the “additional
insured” clause in the instant case have reached the conclusion
that it does not require a written contract between the named
insured and the additional insured (see Liberty Mut. Fire Ins.
Co. v Zurich Am. Ins. Co., 2016 WL 452157, at *2, 2016 US Dist
LEXIS 13604, at *4-*5; American Home Assur. Co. v Zurich Ins.
Co., 26 Misc 3d 1223[A], 2010 NY Slip Op 50237[U], at *4; but see
Zoological Socy. of Buffalo, Inc. v CarvedRock, LLC, 2014 WL
3748545, at *7, 2014 US Dist LEXIS 105359, at *13 [reading
similar language as requiring contractual privity between named
insured and additional insured]).  The instant language is even
less ambiguous than that considered by other courts in suggesting
that there is no requirement of privity between the named insured
and the additional insured. 
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majority views it, that the courts that have considered the

“additional insured” provisions at issue have reached differing

conclusions as to their proper interpretation.  As the language

in question in the Samson-Liberty policy is, at the very least,

“susceptible to more than one reasonable interpretation,” it is

properly treated as ambiguous (Brad H., 17 NY3d at 186), and

reference may be had to extrinsic evidence to determine the

parties’ intent (see Wesolowski, 33 NY2d at 171-172).

All the extrinsic proof supports finding that Gilbane is an

additional insured under the Samson-Liberty policy.  The DASNY-

Samson contract and the sample certificate of insurance annexed

to it name Gilbane as an additional insured.  The DASNY-Gilbane

contract required Gilbane to obtain a certificate of insurance

from each of the prime contractors on the job to evidence that

status, and the May 19, 2003 letter from Samson’s chief executive

officer to Gilbane transmitting the actual certificate of

insurance did exactly that.11  This evidence presents, at least,

11  While a certificate of insurance is not “conclusive
proof, standing alone,” of a contract to insure a party, it is 
“evidence of a carrier’s intent to provide coverage” (Tribeca
Broadway Assoc., LLC v Mount Vernon Fire Ins. Co., 5 AD3d 198,
200 [1st Dept 2004] [emphasis added]).  In any event, the Samson-
Liberty policy’s “additional insured” clause references other
written contractual agreements to name additional insureds as
binding the carrier to provide coverage (see Pecker Iron Works,
99 NY2d 391).  Viewed together with the May 19, 2003
correspondence transmitting the certificate of insurance and the
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a triable issue of fact as to the existence of a “written

contract” –- indeed, one between Gilbane and Samson –- that

Gilbane be deemed an additional insured under the Samson-Liberty

policy and Liberty’s consequent duty is to defend and indemnify

it in the underlying action.

Furthermore, the record of the conduct of the parties shows

that no challenge was raised to Gilbane’s status as an additional

insured by any party from the time of issuance of the Samson-

Liberty policy in 2002 until Liberty disclaimed coverage in July

2011.  Indeed, DASNY would have deemed Samson to be in breach of

its contract with DASNY had DASNY not understood that Gilbane and

the other entities named in the sample and actual certificates of

insurance, including DASNY itself, were covered under the

“additional insured” clause of the Samson-Liberty policy.  

Beyond this, the majority’s unduly narrow reading of

Liberty’s policy provision on additional insureds would upend the

established customs and practices of the construction industry

and its insurers, as reflected in the contractual record in this

case and others involving similar policy language (see e.g.

Liberty Mut. Fire Ins. Co. v Zurich Am. Ins. Co., 2016 WL 452157,

certificate of insurance clauses in the DASNY-Samson and DASNY-
Gilbane trade contracts, this evidence raises a factual issue as
to whether Gilbane is entitled to coverage under the Samson-
Liberty policy.
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at *1, 2016 US Dist LEXIS 13604, at *3; Zoological Socy. of

Buffalo, Inc. v CarvedRock, LLC, 2014 WL 3748545, at *1, 2014 US

Dist LEXIS 105359, at *3; Plaza Constr. Corp. v Zurich Am. Ins.

Co., 2011 NY Slip Op 30709[U], at *4; American Home Assur. Co. v

Zurich Ins. Co., 26 Misc 3d 1223[A], 2010 NY Slip Op 50237[U], at

*4).  Under the majority’s view, in such cases, owners and their

contractors will not be able to establish coverage for intended

additional insured partners in construction projects, such as

construction managers, subcontractors and any other entities

named by owners, despite their having been listed on the

certificates of insurance issued by the agents of the carriers as

contemplated in their trade contracts.  And new burdens will be

placed on general contractors to devise and execute separate side

contracts with each party required by the owner to be named as an

additional insured on the contractor’s CGL policy, with the

concurrence of the insurance carriers, notwithstanding the

accepted course of dealing in the construction and insurance

industries, the clear terms of the contract between the owner and

the general contractor so providing, or the prior issuance of

certificates of insurance on behalf of the carriers themselves

acknowledging and naming such parties as additional insureds. 

Under the majority’s view, this would be so regardless of the

language employed by a carrier in its additional insured clause.
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Even if the extrinsic evidence does not conclusively

establish Gilbane’s entitlement to coverage, considered in

accordance with the Wesolowski standard and viewed in the light

most favorable to Gilbane as the non-moving party, and with any

ambiguities resolved in favor of Gilbane, as the insured, the

extrinsic evidence in this case is sufficient, at the very least,

to raise a triable issue of fact as to whether Gilbane was made

an “additional insured” under the terms of the Samson-Liberty

policy and to defeat Liberty’s motion for summary judgment (see

Kidalso Gas Corp. v Lancer Ins. Co., 21 AD3d at 781).

The majority’s reliance on AB Green is misplaced.  At the

outset, the language in the “additional insured” clause in AB

Green required that the policyholder add an organization as an

additional insured “when you and such . . . organization have

agreed in writing” that the policyholder do so (102 AD3d at 426),

while the Samson-Liberty policy requires only that the

policyholder add as additional insured “any . . . organization .

. . [it has] agreed to add . . . by written contract.”

The majority apparently acknowledges that in AB Green, this

Court distinguished language such as the “additional insured”

clause here from the language in AB Green, yet now jettisons that

distinction and construes both clauses identically.  This view is

erroneous not only under the settled principles of contract
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interpretation already discussed, but also  given the disparate

factual scenarios here and in AB Green.

In AB Green, the plaintiff was injured while working on a

construction site owned by AB Green, and brought suit against AB

Green.  AB Green sought defense and indemnification from the

insurance carrier of the concrete supplier to a subcontractor

working under the general contractor hired by AB Green.  In that

case, AB Green, as owner, had no connection whatsoever to the

concrete supplier, whose only contractual relation to any of the

parties was by a purchase order from the subcontractor.  Not only

was there no written contract between the concrete supplier and

the owner agreeing to designate the latter as an additional

insured on its liability policy, there also was no documentation

of any sort suggesting that the owner or any party with whom it

contracted ever contemplated its being provided insurance

coverage by any product supplier to any of the subcontractors

working for its general contractor.  The facts of AB Green stand

in stark contrast to those here, where the owner, construction

manager, prime contractor, and the prime contractor’s insurance

carrier all agreed that the construction manager would be a named

insured on the CGL policy of the prime contractor and that its

status as such would be demonstrable by presentation of a

certificate of insurance so stating.
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While there certainly may be some cases, such as AB Green,

in which parties wrongfully attempt to obtain insurance coverage

to which they are not entitled from third parties to whom they

have little or no relation, that does not require this Court to

upend established courses of dealing by the construction industry

and its insurers by precluding coverage at least arguably

believed to exist by all parties, and validly negotiated by them,

based on the facts presented.  The majority’s construction of the

language in question in this case would do just that, however, in

derogation of construction industry custom and practice and the

expectations of the insurance industry itself.12

Finally, the majority would limit Gilbane’s avenue for

relief to a breach of contract claim against Samson.  However,

the record is one of clear expectations and resultant compliance

between and among an owner, construction manager, prime

contractor, and the prime contractor’s CGL primary carrier. 

There appears to be no ground for a breach of contract claim,

since the parties’ conduct and course of dealing demonstrate

their intent that Gilbane be an additional insured under the

12  An affiliate of Liberty was the successful plaintiff in
Liberty Mut. Fire Ins. Co. v Zurich Am. Ins. Co. (2016 WL 452157,
at *2-*3, 2016 US Dist LEXIS 13604, at *4-*7), raising the same
arguments Gilbane asserts here as to another carrier’s very
similar policy language.
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Samson-Liberty policy and that all of the steps required to

achieve that result were, in fact, taken.  Thus, all the parties

fulfilled their obligations to one another under both the Samson-

Liberty policy and the trade contracts.  Certainly, since the

evidence, at minimum, raises a triable issue of fact as to

whether Gilbane was named as an additional insured, the

appropriate remedy is to remand the matter to Supreme Court for a

jury determination of that issue, rather than for this Court to

rewrite the policy in question and ignore the course of dealing

among the parties.

Accordingly, I would affirm the order of Supreme Court

denying Liberty summary judgment on this issue.

IV. Notice of Occurrence and Claim

Liberty further claims that Gilbane failed to provide it

with proper notice of both the occurrence and the claim.

At the outset, the Samson-Liberty policy has no provision

for notice requirements applicable to additional insureds. 

Rather, the notice requirements apply solely to “you” (see

Samson-Liberty policy, § IV.2[a]. [“You must see to it that we

[Liberty] are notified as soon as practicable”]; Endorsement No.

19 [“You must give us [Liberty] prompt written notice”]).  By the

Samson-Liberty policy’s own terms, “‘you’ . . . refer[s] to the

Named Insured shown in the Declarations, and any other person or
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organization qualifying as a Named Insured under this policy”

(Samson-Liberty policy, at 1).  The sole organization appearing

on the declarations page as the named insured and qualified to be

the named insured under the Samson-Liberty policy is Samson. 

Thus, as to notice requirements applicable to additional

insureds, the Samson-Liberty policy is silent.  As this Court has

stated, “[W]here the policy is silent, the law implies a duty to

give timely notice within a reasonable time” (Thomson v Power

Auth. of State of N.Y., 217 AD2d 495, 496 [1st Dept 1995]

[emphasis deleted]).

A.  Notice of occurrence

Regardless of the extent to which the notice requirements

language of the Samson-Liberty policy govern Gilbane as an

additional insured, the evidence shows that Liberty had notice of

the occurrence underlying this case well before the commencement

of the third-party action against Gilbane in December 2010 and

the transmittal of the letter from Gilbane notifying Liberty of

that action in April 2011.  Liberty likely had notice of the

situation when it occurred in 2003, but certainly knew of it by

2006, when its named insured, Samson, was sued by Perkins

Eastman.

B.  Notice of claim

With respect to Gilbane’s notice to Liberty of the third-
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party claim against it, what constitutes a “reasonable time” for

notice under the Thomson standard must be examined under the

totality of the circumstances.  By the time it was brought into

the action in 2010, Gilbane’s work on the project had ended. 

Gilbane’s uncontroverted explanation that an extensive search of

documents previously sent to storage was necessary to locate the

certificate of insurance and that it did not possess a copy of

the Samson-Liberty policy, raises questions of fact as to the

reasonableness of its delay in providing notice.

Moreover, there are two exceptions to the notice requirement

which apply in this case.  The first is that where the interests

of the named insured and the additional insured are not adverse

to each other, the notice of suit provided by one may be imputed

to the other (see National Union Fire Ins. Co. of Pittsburgh v

Insurance Co. of N. Am., 188 AD2d 259, 261 [1st Dept 1992], lv

denied 81 NY2d 709 [1993]).

The interests of Samson and Gilbane were in no sense adverse

to each other, but were aligned throughout the relevant time

period beginning in 2003.  It was not Samson that brought Gilbane

into the case, but Perkins Eastman, the architectural firm.  Nor

does the 2003 change order defeat the application of this

exception to the notice requirement to Gilbane, as Samson’s and

Gilbane’s interests were congruent when Gilbane recommended to
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DASNY that it approve Samson’s request for compensation for its

extra work in stabilizing the adjacent C&D building.  Samson

accepted Gilbane’s recommendation, and DASNY approved it. 

Moreover, there have been no cross claims asserted in the

underlying action between Samson and Gilbane.  Accordingly,

Samson’s notice to Liberty may be deemed notice from Gilbane as

well.

The second exception to the notice requirement is that an

insured’s failure to give timely notice may be excused by the

insured’s good-faith belief in its own nonliability (see Security

Mut. Ins. Co. of N.Y. v Acker-Fitzsimons Corp., 31 NY2d 436, 441

[1972]).  The affidavit by James H. Jones, president of plaintiff

TDX Construction Corp., in opposition to Liberty’s summary

judgment motion maintained that Gilbane’s role was as a

“Construction Manager not at-risk.”  That claim finds support in

the fact that for seven years after the occurrence, and for four

years after the commencement of the suit against Samson, no claim

of liability was asserted against Gilbane.  Accordingly, this

undisputed evidence raises triable issues of fact as to whether

Gilbane had a good-faith belief in its nonliability and whether

five months after commencement of the third-party action 

constituted a reasonable time for Gilbane’s notice to Liberty.
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In sum, Liberty failed to demonstrate its entitlement to

summary judgment.  I would affirm the order of the motion court.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2016

_______________________
DEPUTY CLERK
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