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SURPEME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

THE PEOPLE OF THE STATE OF NEW YORK Indictment No. SilENS

-against-

f 3 CPL 250.10 Notice

Defendant.

-

Please take notice that the defense intends, in part, to argue to the jury the affirmative
defense of extreme emotional disturbance, based upon a combination of SN alcohol
consumption and hjs being mﬁnﬁﬁ wba beaten. The defense, at this point, does not intend to
offer any “psychiatric evidence,” in the form of expert testimony, and we believe, therefore, that

250.10 notice is not required. However, in an abundance of caution, I am providing you with

this information.

Dated: New York, N.Y.

July 27, 2007. )
ERIC M. SEARS
Attorney for SETENEENTEE
61 Broadway, suite 1601
New York, NY 10006
212-252-8560

TO:
DISTRICT ATTORNEY
New York County

Attention: A.D.A. Linda Ford




SURPEME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
THE PEOPLE OF THE STATE OF NEW YORK Indictment No.
-against-
Supplemental CPL 250.1{ Notice
Defendant.

Please take notice that the defense intends, in part, to argue to the jury the affirmative
defense of extreme emotional disturbance, based upon a combination of defendant’s name
alcohol consumption and his being attacked and beaten immediately prior to the incident on
which the indictment is based, and intends to offer psychiatric evidence, including expert

testimony and medical records, to support this defense.

Dated: New York, N.Y.

July 27, 2007.
ERIC M. SEARS
Attorney for
61 Broadway, suite 1601
New York, NY 10006
212-252-8560

TO:
DISTRICT ATTORNEY
New York County

Attention: A.D.A. Linda Ford



SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF NEW YORK - Criminal Term

THE PEOPLE OF THE STATE OF NEW YORK ‘ Indictment No. NGRS
-against-
SUBPOENA DUCES TECUM
AR
Defendant.

TO: St. Vincent’s Midtown Hospital - Custodian of Records
415 W 51st Street
New York, N.Y. 10019

IN THE NAME OF THE PEOPLE OF THE STATE OF NEW YORK
YOU ARE COMMANDED to appear before this Court at the Courthouse théfeof located at 100 Centre
Street, Justice Michael Obus, Part 51, Room 1324, 13" floor, in the County of New York, on the 1lth
day of October, 2007, at 9:30 A.M., as a witness in the criminal action prosecuted by the People of the .mm:a

of New York against Anthony Reed, defendant, and that you bring with you the following;

Duly certified copy of the complete hospital records and chart, including all CT-Scan
tepotts. pertaining to care and treatment of the following patient:

Name: i
DOB: ¢k

SSN: N ER # 1099558
Date(s) of E/R treatment: 11/12/2006 MR # 1925715

Patient was in custody of the NYPD

RECORDS ARE TO BE DELIVERED DIRECTLY TO THE CLERK IN PART 51, 100
CENTRE STREET, ROOM 1324

FEE WAIVED DUE TO INDIGENCY
For a failure to comply with this subpoena you will be deemed guilty of Criminal Contempt of Court
and subject to the punishment provided by law therefore.
Dated at New York, N.Y., . 2007.

So ordered:

Justice of the Supreme Court

ERIC M. SEARS
Attorney for Defendant
61 Broadway, Suite 1601
New York, N.Y. 10006
212-252-8560



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - Criminal Term

THE PEOPLE OF THE STATE OF NEW YORK. Indictment No. SRS

-against-

e ORDER

Defendant.

+
- o

Having read the annexed affirmation of ERIC M. mm>xw, Esq., attorney for
the defendant SlEIREEN® 2nd due deliberation having been had thereon,
now on motion of said attorney, it is hereby

ORDERED, that ERIC M. SEARS, attorney for the defendant, is :mqmg
authorized to retain the services of DANIEL X. CAPRUSO, Ph.D., a Clinical
Neuropsychologist, to assist in the defense of said defendant, pursuant to Article 18-
B of the County Law; and itis

FURTHER ORDERED, that the said DANIEL X. CAPRUSO, Ph.D., upon
presentation of suitable documentation, is to be compensated by the Assigned
Counsel Plan, pursuant to section 18-B of the County Law, at the rate of $250.00 per
hour.

Dated:
So Ordered:



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - Criminal Term

THE PEOPLE OF THE STATE OF NEW YORK Indictment No. SRS

-against-

A A AFFIRMATION

Defendant.

ERIC M. SEARS, an aftorney duly admitted to practice in the courts of New
York State, hereby affirms under penalty of perjury the truth of the following

statements:

1.} am the attorney of record for the defendant SR, having

been assigned pursuant to Article 18-B of the County Law.

2. This affirmation is respectfully submitted in support of the attached Order,
authorizing the defense to retain the services of DANIEL X. CAPRUSO, Ph.D.

3. The defendant has been indicted for the crime of Murder in the Second
Degree. The matter is now pending in Part 51 of this Court

4. This affirmation is based upon material received from the District Attorney,
media accounts pertaining to the case, conversations with family of the amﬁm:am?
and my own investigation into the circumstances of this case.

5. The defendant is accused of shooting to death wintisnimswesss on
November 12, 2006. The incident took place outside of club, where the defendant
had spent several hours, and where he had consumed a quantity of alcohol. The

shooting itself occurred after the defendant had gotten into an altercation with a



number of individuals, which resulted in his having been beaten and struck in the
head with a wooden 2X4 type object. It was after the defendand was assauited and
injured that the shooting is alleged to have occurred. After being taken into custody,
the defendant made statements to police to the effect that he had no recollection of
events after having been beaten until waking up in the ambulance. |

’ 6. ,:_m. defendant’s physical and mental condition at the time of, and
subsequent to, the shooting are of vital importance to the defense. Hospital records
sugest that Em defendant suffered a concussion as a result of the head injuries, and
that these injuries were significant enough to warrant an initial, and later, a follow-up,
CT-Scan. It may well be the case that the nature and effect of the head injuries were
significant factors in precipitating the shooting, and may well lessen, or perhaps
eliminate, ﬁ:m_ cuipability of the defendant. In order to render effective representation
to Mr. Reed it is incumbent upon me to fully explore these issues. To do so, | need
the mmmmmﬁmzom of an experienced and competent o:m.om_ neuropsychologist.

7. Dr. Capruso is a U__o_oamﬂm in Clinical chﬁoumﬁ:o_omﬁ certified by
American Board of Professional Psychology. In addition to that, he is NYS licensed
um<ozo.oummﬁ and the author of several textbook chapters on head trauma in
prominent textbooks of neurology and psychiatry. Dr. Capruso was for some 7 years
a licensed psychologist at Kirby Forensic Psychiatric Center and has completed
Postdoctoral Fellowship in Neuropsychology at University of Texas Medical Branch
at Galveston. | am confident that Dr. Capruso has the knowledge and experience to
evaluate the medical/psychological issues in this nmmmv.

8. The order requested herein seeks a rate of compensation above the

contained in the 18-b guidelines, which suggest a rate of $90.00 per hour. The Court



has discretion to approve fees outside 0+ the guidelines. It has been my experience
that practitioners with Dr. Capruso's credentials routinely charge rates substantially
higher than the suggested in the 18-b guidelines, and, often higher than the rate
being sought herein. The defense is entitled to the assistance of an expert in whom it
has confidence, and upon whose opinion it can, in good conscience, rely. The
People, of course, are not limited in the amount ow3o3m< they can spend for
experts, and are free to retain those whom they believe to be most qualified. An
indigent defendant should, within reason, have equal access to such potential
evidence. It is respectfully submitted that the rate of $250.00 is reasonabie, and
within the range of fees customarily charged for these services.
WHEREFORE, it is respectiully requested that the attached Order autharizing
the defense to retain DANIEL X. CAPRUSO, Ph.D., and further providing that he be
compensated by the Assigned Counsel Plan, at the rate of $250.00 per hour, be

granted.

Dated: New York, N.Y.
October 2, 2007.

ERIC M. SEARS
Attorney for SRR



SURPEME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
THE PEOPLE OF THE STATE OF NEW YORK Indictment No. SN
-against-
‘ REPLY AFFIRMATION
[ Y And
REQUEST FOR DISCOVERY
Defendant.

ERIC M. SEARS, an attorney duly admitted to practice in the courts of New York State,
hereby affirms under penalty of perjury the truth of the following statements, unless alleged upon
information and belief, and, as to such statements, mn_moﬁwm them to be true, based upon
information provided by the District Attorney, discussions with the defendant, and investigation
into the circumstances of this case:

1. I am the attorney of record for the defendant, JGGGEGENE, having been assigned
pursuant to Article 18-b of the County Law.

2. This affirmation is respectfully submitted in reply to the People’s “Request for a
Proffer,” dated November 26, 2007, oosooEEm_ the potential testimony Dr. Daniel Capruso, and
to request additional discovery from the District Attorney.

With reference to paragraph 2 of the request:

3. Please be advised that notice pursuant to CPL 250.10 was served on July 27%. 2007,
and filed with the Court on August 1%, 2007.

4. Provided herewith is a oovw of Dr. Capruso’s CV.

5. Provided herewith is a copy of the St. Vincent’s Hospital records pertaining to

treatment of Mr. Reed after he was taken into custody.



With reference to paragraph 3 of the request:

6. I am not in possession of any 240.30(1)(a) material pertaining to this case. In the.
event that such material does exist, or is generated in the future, same will forthwith be made
available to the District Attomey.

- Request for Additional Discovery

7. In further reference to the issue of psychiatric evidence, I am advised by Dr. Capruso
that it is difficult, if not impossible, to formulate a completely informed opinion in this mater
without detailed particulars concerning the alleged conduct of the defendant. As the District
Attorney is aware from statements made by the defendant, from medical records m,sm from
conversations with me, Mr. Reed has no recollection of events from the time he was struck in the
head with a wooden 2X4 type object until waking up in custody -- it is during that interval that
all of the conduct relevant to the commission of the alleged crime occurred. Although the
hospital record can E.o&an some information concerning the nature of Mr. Wona.w injuries, and
his physical and mental condition, the forensic psychiatric analysis cannot be completed without
information as to the actual conduct attributed to Mr. Reed during the period of his memory Ho.wm.
Only with such information can Dr. Capruso make an intelligent judgment as to whether, and to
what extent, the conduct atiributed to Mr. Reed is consistent with any abnormality or
psychological disturbance.

8. It is requested, therefore, that the District Attorney be ordered to provide a written
narrative of the conduct attributed to the defendant from the time he was struck in the head until
the time he was taken into custody. Without the m&&m_ozm_ particulars herein requested, the
defendant cannot adequately or effectively prepare for trial, and will be deprived of his Federal

and State constitutional rights to present a defense.



9. By making this request, the defense is not seeking to know how the District Attorey
intends to prove any fact, or any information of an evidentiary nature. We seek merely a
narrative of conduct, and not the methodology of proof.

10. The District Attorney will in no way be prejudiced by granting this application.

Dated: New York, NY
December 19, 2007.

Eric M. Sears

Attorney for SEEzGG_gG_—_—

61 Broadway, Suite 1601
New York, NY 10006
212-252-8560



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - Criminal Term

THE PEOPLE OF THE STATE OF NEW YORK, Indictment No. SN

-against

AFFIRMATION

' 2

Defendant.

ERIC M. SEARS, an attorney duly admitted to practice in the courts of New York

State, hereby affirms under penalty of perjury the truth of the following statement:

1.

I am attorney of record for the aomnsmmﬂ! having

been assigned pursuant to Article 18-B of the County Law

This affirmation is respectfully submitted in support of the attached
Order, seeking the production of the defendant SRR for
interview by DANIEL X. CAPRUSQ, Ph.D.

The defendant has been indicted for the crime Murder in the Second
Degree, and lesser crimes. The matter is now pending in Part 51 of this
Court.

By order of this court dated October 5, 2007, the defense was
authorized to retain the services of Daniel X. Capruso, Ph.D., a forensic
psychologist, to assist in the defense. I have since met with Dr.
Capruso, and have been advised that in order for him to properly
evaluate the case it is necessary that he interview Mr. Reed.

I have been further maﬁ.moa by the NYCDOC that such interviews may
be conducted at 100 Centre Street, 12% floor bridge, in a room set aside
for that purpose, and that the NYCDOC requires an order to produce

from the Court.



0. Lastly, I have been informed by the NYCDOC that the interview date
herein requested, January 23, 2008, gives them sufficient time to make

the necessary arrangements.

WHEREFORE, it is respectfully requested that the relief requested in the attached

Order be granted.

Dated: New York, N.Y.
January 21, 2008,

ERIC M. SEARS

Attomey for (REENEEEEND
61 Broadway, Suite 1601

New York, NY 10006
212-252-8560 - **

.-



SURPEME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
THE PEOPLE OF THE STATE OF NEW YORK Indictment No. iyl
-against-
NOTICE OF MOTION
L] FOR ENHANCED DISCOVERY
Defendant.

PLEASE TAKE NOTICE, that upon the annexed affirmation of ERIC M. SEARS, Esq.,
and upon all other papers and proceedings heretofore filed and/or had herein, the defendant,
SR W, il move this Court, at a Trial Term Part 51 thereof, to be held at the

courthouse at 100 Centre Street, on such date as the Court may determine, for the following

relief"

(A) An order pursuant to CPL sections 240.20 and the New York State and Federal
Constitutions, compelling the District Attorney to provide enthanced discovery and particulars, as
more fully set forth in the attached affirmation; and

(B) Such other and further relief as the Court deems just and proper.

Dated: New York, N.Y.

February 27, 2008.
ERIC M. SEARS
Attorney for (NN
61 Broadway, Suite 1601
New York, NY 10006
212-252-8560

TO:
DISTRICT ATTORNEY
New York County

Attention; A.D.A. Linda Ford



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - Criminal Term

THE PEOPLE OF THE STATE OF NEW YORK, Indictment No. Wl

-against

AFFIRMATION

Defendant.

ERIC M. SEARS, an attorney duly admitted to practice in the courts of New York

State, hereby affirms under penalty of perjury the truth of the following statement:

1.

I am attorney of record for the defendant YRR, |:ving
been assigned pursuant to Article 18-B of the County Law

This affirmation is respectfully submitted in support of the attached
Order, seeking enhanced discovery and detailed particulars as to the
conduct attributed to the defendant from the time he was struck in the
head after leaving the China Club until the time he was taken to the
custody. |

The defendant has been indicted for the crime Murder in the Second
Degree. The matter is now pending in Part 51 of this Court.

By notice dated December 19, 2007, the defendant moved for enhanced
discovery on the grounds that, as a result of partial amnesia following a
head injury inflicted on the night in question, H& had no recollection of
events from the time he was struck until after being taken into custody.
On February 7, 2008 this Court issued an oral decision denying the
defense request on the grounds that the defendant had not made a

sufficient showing of the need for such enhanced discovery.



6. Since that decision the defendant has been examined by Dr. Daniel
Capruso, a Board Certified Neuropsychologist. >nm.9aa hereto as
Exhibit 1 is a copy of a letter from Dr. Capruso am.am February 17,
2008, reporting on his examination of the defendant, and the need for
enhanced discovery to assist in determining the defendant’s mental state
 at the time of the alleged crime.
7. In the absence of the enhanced discovery requested herein, the defense
would be deprived of due process, under the Federal and New York
State Constitutions, would be deprived of his right to present a defense,
and would be at a serious disadvantage to the ?.Omao:mos. which has

the benefit of the requested information. People v. Francabandera, 33

NY2d 429; People v. Johnson, 115 Misc.2d 366, 368-69.

WHEREFORE, it is respectfully requested that the District Attorney be
ordered to provide the defense forthwith enhanced discovery and detailed particulars as to
the conduct attributed to the defendant from the time he was struck in the head during a

street encounter after leaving the China Club unti! the time he was taken into custody.

Dated: New York, N.Y.
February 27, 2008.

ERIC M. SEARS

Attorney for i
61 Broadway, Suite 1601

New York, NY 10006
212-252-8560

TO:
DISTRICT ATTORNEY - NEW YORK COUNTY
Attention: ADA Linda Ford



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - Criminal Term

THE PEOPLE OF THE STATE OF NEW YORK, Indictment No. s

-against-
ORDER

L

Defendant.

Having read the annexed affirmation of ERIC M. SEARS, Esq., attorney for the
defendant AESAMEMEMENEP 2nd due deliberation having been had thereon, now on

motion of said attorney, it is hereby

ORDERED, that the NEW YORK COUNTY DISTRICT ATTORNEY’S
OFFICE provide forthwith to the defense enhanced discovery and detailed particulars as
to the conduct attributed to the defendant from the fime he was struck in the head during

a street encounter after leaving the China Club until the time he was taken into custody

Dated:

So ordered

JS.C.



Malingering, Assigned Counsel Plan, April 26, 2012, Sanford L. Drob, Ph.D.

Malingering, Assigned Counsel Plan, April 26, 2012, Sanford L. Drob, Ph.D.

l. Malingering in the DSM IV (Diagnostic and Statistical manual of Mental Disorders—Fourth
Edition, Text Revision, American Psychiatric Association)

According to the DSM-IV TR:

“the intentional production of false or grossly exaggerated physical or psychological symptoms,
motivated by external incentives, such as avoiding military duty, avoiding work, obtaining financial
compensation, evading criminal prosecution, or obtaining drugs. Under some circumstances,
Malingering may represent adaptive behavior--for example, feigning illness while a captive of the enemy
during wartime.

The DSM suggests that “Malingering should be strongly suspected if any combination of following is
noted:

1} Medicolegal context of presentation e.g. the person is referred by attorney to the clinician for
examination

2) Marked discrepancy between the person’s claim stress or disability and the objective findings

3} tLack of cooperation during the diagnostic evaluation and in complying with the prescribed
treatment regimen,

4) The presence of Antisocial Personality Disorder

The DSM indicates that Malingering should be distinguished from Factitious Disorder on the grounds
that “the motivation for the symptom production Malingering is an external incentives, whereas in
Factitious Disorder external incentives are absent. Evidence of intrapsychic need to maintain the sick
role suggests Factitious Disorder.”

“Malingering is differentiated from Conversion Disorder and other Somatoform Disorders by the
intentional production of symptoms and by the obvious, external incentives associated with it. In
Malingering (in contrast Conversion Disorder), symptom relief is not often obtained by suggestion or
hypnosis.

I Malingering Factitious Disorder, Conversion Disorder, Dissociative Disorders {e.g. Ganser
Syndrome)
Syndrome Aware that cne is Aware why one is
doing it doing it
Malingering YES YES
Factitious Disorder YES NO
Conversion Disorder, NO NO
Ganser Syndrome




Malingering, Assigned Counsel Plan, April 26, 2012, Sanford L. Drob, Ph.D.

Ganser syndrome can be defined as the unconscious production of symptoms that are in
accord with the patient’s naive conception of mental illness. Because the symptoms are
often absurd and non-credible {e.g. the patient says 2 + 2 = 3} these patients are often
viewed as malingerers.

. Methods of Assessing Malingering

1) Clinical Interview of the client

2} Llongitudinal Observation {e.g. in hospital or prison)

3) Interviews of Collaterals (relatives, former therapists, current observers)

4) Record Review (Medical, Psychiatric)

5} Psychological Testing

6} Specialized Psychological Testing for the Assessment of Deviant Response Sets

It is critical to ascertain if the client has a history of trauma and/or abuse, as these are thought
to be associated with the dissociative presentations that can be confused with malingering

V. Questions That Need to Be Asked By A Clinician Assessing Malingering

{1) What, if anything, about the individual’s current circumstances provides him/her with an
incentive or motive to malinger mental illness? How advantageous, from a legal and/or
personal point of view, will a finding of mental illness be for the individual in question?
(Motivation)

{2) Does the defendant have a history of antisocial behavior, especially lying, and manipulation
for personal advantage or profit? (Lying and Manipulation)

{3) Do longitudinal observations confirm the mental status obtained on interview? For
example, does the individual exhibit the same cognitive confusion and psychological symptoms
when he/she is not being interviewed or does not believe he/she is being observed?
{Observation)

{4} Is there a history of psychiatric symptoms in the absence of an extrinsic incentive to
malinger such symptoms? Is such a history documented in mental health or other records? Is
that information reported on by collateral sources and/or related by the defendant him or
herself? (History)

(5) Does the individual exhibit, and have a history of exhibiting, the more subtle signs and
symptoms that are correlated with their presenting disorder, signs that a malingerer is unlikely
to be aware of or be able to include in his/her presentation? (Subtle Signs)

(6) Does the individual have a history of the abuse or trauma that is typically present in
individuals who develop a dissociative defensive style that can lead to dramatic symptoms that



Malingering, Assigned Counsel Plan, April 26, 2012, Sanford L. Drab, Ph.D.

might be confused with malingering? (Abuse) ¢
(7) Is there a history of head injury or other neuropsychological risk factors? {Injury)

{8} Does psychological testing point to the presence of a psychological disorder? Does it suggest
a deviant response set, and if so, what might account for such responses (Testing).

V. The Use of Psychological Tests in the Assessment of Malingering

A. Widely Utilized Tests
Wechsler Adult Intelligence Scale-4™ Edition (WAIS-IV)
Repeatable Battery for the Assessment of Neuropsychological Status {RBANS)
Minnesota Multiphasic Personality Inventory 11, RF (MMP}-2, MMPI-RF)
Millon Clinical Multiaxial Inventory Hl (MCMI-11I)
Personality Assessment Inventory (PAI)
Trauma Symptom Inventory (TSI}
Rorschach (Exner, RPAS)
Thematic Apperception Test (TAT)

Several of these tests have scales built into them that provide information relevant to the
assessment of malingering, but more specialized tests have come into wide use over the past
ten years.

Typically clients will malinger or exaggerate cognitive (intellectual, neuropsychological)

symptoms or psychiatric (e.g. psychosis, PTSD) or both. The techniques used in ascertaining
these forms of malingering are quite different).

B. Specialized Cognitive Tests

1} Forced Choice Model: EXAMPLE: The Test of Malingered Memory {TOMM)
2) Graded Difficulty Modei: EXAMPLE: Validity Indicator Profile {VIP)

€. Specialized Tests for the Assessment of Malingering Psychiatric Symptoms
1) Structured Interview of Reported Symptams (SIRS-2)

2) Validity Scales on the MMPI-2, etc.

Vi, The Base Rate Problem



Malingering, Assigned Counsel Plan, April 26, 2012, Sanford L. Drob, Ph.D.

Suppose we had a malingering test that could distinguish malingerers from those with a
genuine psychiatric disorder with 90% accuracy. Suppose we administer the test to 1000
individuals, half of whom {500} are malingering. In that case we would accurately assess 450
of the malingerers and miss 50 of them. We would also accurately assess 450 of those with
a genuine mental illness, but label as “malingering” 50 of those with a genuine mental
illness.

Now suppose we administer the same (90% accurate) malingering test to 1000 individuals,
where only 100 are malingering, and 900 have a genuine mental iliness. In this case we
would accurately assess 90 of the 100 malingerers and miss 10 of them. However of the 900
individuals with a genuine mental! iliness we would conclude that 90 of them (10%) were
malingering. In this instance we would have administered the test to 1000 people and called
180 of them malingerers, half of whom are genuinely ill.

Now suppose we administer the same {90% accurate) malingering test to 1000 individuals
where only 50 of them (5%) are malingering. In this case we would accurately detect 45
malingerers but inaccurately conclude that an additional 95 genuinely mentally ill individuals
were malingering. ‘

CONCLUSION: The use of malingering tests rests on the assumption of a very high base rate
of malingering, which may often be an inaccurate assumption.

VII. Broader Clinical and Conceptual Considerations

1} Malingering is a state as opposed to a trait, and as such is highly sensitive to
environmental and interpersonal contingencies, as well as to the volition of the
examinee.

2) Malingering is a form of lying and there are no known reliable methods for
assessing lying. (Mental health professionais do not do much better than chance
in making such assessments)

3) The validity of current assessment methods is very difficult to ascertain, owing to
the absence of a “gold standard.”

4) Complexities are introduced by factitious disorders and the Ganser syndrome,
which can readily be confused with malingering.

5) There are serious problems related to establishing base rates for malingering in
different clinical/forensic settings, and serious statistical problems associated
with this.

6) Problems arise from clinician and interactional variables that impact upon the
forensic psychological assessment.

7) Serious ethical problems are associated with potentially high rates of
misclassification associated with the Base rate problem and other sources of
error and uncertainty.



ANALYSIS AND COMMENTARY

Clinical and Conceptual Problems in
the Attribution of Malingering in

Forensic Evaluations

Sanford L. Drob, PhD, Kevin B. Meehan, PhD, and Shari E. Waxman, EdM

The authors review clinical and conceptual errors that contribute to false ateributions of malingering in forensic
evaluations. Unlike the mental disorders, malingering is not defined by a set of (relatively) enduring symptoms or
traits; rather, it is an intentional, externally motivated, and context-specific form of behavior. Despite this general
knowledge, attributions of malingering are often made by using assessment tools that may detect feigning but
cannot be relied upon to determine incentive and volition or consciousness (defining characteristics of malinger-
ing). In addition, forensic evafuators may overlook the possibility that feigning is a function of true pathalogy, as in
Ganser syndrome or the factitious disorders, or that a seemingly malingered presentation is due to symproms of
an underlying disorder, such as dissociative identity disorder (DID). Other factors that set the stage for faise
positives, such as pressure on forensic specialists te identify malingering at all costs, failure to consider the base

rate problem, and cultural variables, are also reviewed.

J Am Acad Psychiatry Law 37:98-106, 2009

The assessment of malingering in a forensic context is
beset by a variety of clinical and conceprual difficul-
ties that are often overlooked by forensic specialists
who are called upon to make such determinations.
These difficulties include problems associated with
conceptualizing malingering as a psychiatric diagno-
sis, problems in evaluating rruthfulness in general,
the inadequacy of methods designed for evaluarion
of personality traits in assessing a volitional behavior
that is highly state and conrext dependent, complex-
ities introduced by such syndromes as the factitious
disorders and the Ganser syndrome, problems in es-
tablishing base rates for malingering in different clin-
ical/forensic settings, ethics-related problems associ-
ated with rates of misclassification, and problems
arising from clinician and interactional variables that
aftect the forensic psychological assessment. Because
forensic specialists often fail to recognize these and
other complexities in the assessment of malingering,
such assessments are often inadequate and impres-
sionistic and in rare cases amount to little more than
a reflection of the clinician’s negative countertrans-

Dr. Drob is a member of the Core Faculty, Fielding Graduare Univer-
sity, Santa Barbara, CA, and is in private practice in forensic psychel-
ogy in New York, NY. Dr. Mechan is Assistanc Professor, Deparcment
om_um.,\nro_omx. at Long Island University, Brooklyn, NY. Ms, Waxman
is Research Assistant to Dr. Drob. Address correspondence ro: Shari
Waxman, EdM, 35 Pineapple Streer, Suite 3A, Brooklyn, NY 11201.
E-mail: waxmanshari@earthlink.net

ference and/or negative moral evaluation of the indi-
vidual being assessed.

In a previous @c_u:nmaop_ we have discussed the
complexities associated with distinguishing malin-
gering from various pseudodementing and pseudo-
psychotic conditions, including Ganser syndrome
and related hysterical and dissociative states. Our ex-
perience on a busy metropolitan forensic psychiatry
service was thar individuals undergoing forensic ex-
aminations were often said to be malingering by cli-
nicians who not only failed to consider the possibility
of factitious disorders and Ganser syndrome, but
who were also unaware of the complex conceprual
questions that underlie the malingering attribution.
Indeed, even those authorities (e.g. Meyer and
Deitsch?) who author professional articles on che de-
tection or diagnosis of malingering frequently simply
list signs and symptoms and fail to include a consid-
eration of the many clinical, conceptual, and statisti-
cal complexities associated with the ateribution of
malingering in a clinical or forensic psychological
context.

Malingering as a Diagnosis

[t is important first to recognize that the Diagnos-
tic and Statistical Manual of Mental Disorders,
Fourth Edition, Text Revision (DSM-IV-TR) clas-

98 The Journal of the American Academy of Psychiatry and the Law



Drob, Meehan, and Waxman

sifies malingering with a V-code (V65.2), chus indi-
cating that it is not a mental disorder but rather one
of the “additional conditions that may be a focus of
clinical attention” (Ref. 3, p 739). Unlike schizo-
phrenia or depression, which are (relatively) endur-
ing conditions that befall a patient and cannor simply
be willed away, malingering is by definirion the result
of a consciously motivated decision on the part of a
subject at a given time. The determination of malin-
gering is thus very different from other rypes of psy-
chological assessments and, in effect, amounts to a
determination of whether a particular individual is
intentionally lying by falsely claiming that he or she is
experiencing certain symptoms.

A major rationale for enumerating signs and
symptoms and constructing tests for malingering
rests on the misleading assumption that malingering
is a diagnosis. [f one were to see malingering for what
itis (i.e., intentional lying), one would have as much
(or as little) rationale for constructing tests to ascer-
tain it as the judiciary has for constructing tests to
ascertain the truthfulness of witnesses. At best, our
tests can tell us that what we are seeing is unlikely to
be, for example, schizophrenia or a true neuropsy-
chological deficit, but such tests cannot tell us that
the individual before us is intentionally lying (ie.,
malingering), because tests cannot ascertain the mo-
tive or intention behind an individual’s presentation
or test performance, and motive is the essential com-
ponent of malingering. As will be discussed, this is
not simply an academic or philosophical question,
but rather there are several conditions thar can
present as a malingered test performance in a subject
who is either not lying or who, for other reasons, we
would not classify as malingering.

Assessment of Malingering as
Lie Detection

Results from a recent meta-analysis call into ques-
tion the ability of psychologists to detect intentional
lying. Of 193 studies correlating one’s profession
with the ability to detect deception in artificial situ-
ations, it was found that psychologists are only
slightly more accurate in deception detection than
are student research participants (62% accuracy
compared with 54%, respectively).* Although the
studies included in the meta-analysis were evaluating
deception in general and not specifically malinger-
ing, the study raises the question of whether psychol-
ogists have any particular expertise in lie detection in

individuals who claim to suffer from depression, hear
voices, or have certain delusional beliefs, given that
psychologists have no special expertise in assessing
lying in other contexts (and are generally not permit-
ted to testify abour a defendant’s or other individual’s
truthfulness in a court of law). One answer to this
question is that psychologists have no particular ex-
pertise in detecting lying and truthfulness, but pre-
sumably have clinical knowledge (e.g.. abour the
usual symptoms of depression or how people with
true schizophrenia tend to respond to certain test
items) that enables them to apply commonly used
criteria for truthfulness (e.g., consistency and plausi-
bility) in a psychological context. The important
point to remember, however, is thar, in atributing
malingering to an individual, we are not making a
diagnosis but are instead saying that the individual is
intentionally lying, and our capacity to do so is sub-
ject to all of the vagaries associated with lie detection
in general. It is subject to a few other complicating
factors as well,

As we have indicated, malingering, unlike che dis-
orders described in the DSM-IV-TR, does not rep-
resent a sct of enduring characreristics. Rather, it is
the product of context. A person with schizophrenia
presumably has schizophrenia in any situation, and
while context may affect his or her presentation and
symptoms, certain enduring traits remain. With re-
spect to malingering, an individual’s volitional feign-
ing of a mental illness can change from setting to
setting, and, as will be discussed below, can be
strongly affected by the clinician’s attitude toward
and interaction with the patient. As such, malinger-
ing is better understood as a function of an individ-
ual’s incentives and circumstances rather than as aris-
ing from his or her individual psychology or
diagnosis.*”

Since malingering is not a syndrome, it has no
specifiable inclusion and exclusion criteria and is
fundamentally different from other clinical assess-
ments. Although assessment measures such as the
Structured Interview of Reported Symptoms (SIRS)
are used to detect feigning, DeClue” warned thac
such measures do not idencify an individual’s mori-
vation for feigning and therefore can never be used in
isolation to detect malingering. Thus, when psychol-
ogists make judgments about malingering they are
venturing outside the normal bounds of the science
of psychology and are actually making a judgment
abourt an individual’s motives, intentions, and behav-
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ior. To the extenc that psychologists make such judg-
ments, they must utilize the same principles that are
urilized in daily life or in a courr of law; the examin-
ee’s conduct must be placed within the broadest mo-
tivational and psychological context possible, with an
awareness that 4 broader context may ultimately re-
veal an initial judgment to have been in error. Clini-
cians who fail to gather data by using a variery of
assessment methods beyond testing, such as unstruc-
tured interviews, behavioral observations, collateral
reports, and review of historical Bno&mu run a high
risk of false-positive acrributions.® An anecdotal ex-
ample that readily comes to mind is a patient whose
behavior was deemed as obvious feigning of amnesia
symptoms and who was labeled an outright malin-
gerer until records from a previous hospitalization
revealed a history of paranoia and similar amnestic
behavior motivated by a paranoid desire not to reveal
anything to the doctors, who he believed were gov-
EernIiment mmu_ﬂm.

Consciousness, Yolition, and Intention

Placing an examinee’s behavior in the broadest
possible context is not always the rule in clinical as-
sessment. In making diagnoses, the field of vision is
often narrowed to reflect only behavioral observa-
tions. Unlike DSM-IV-TR diagnoses, for which the
clinician classifies syndromes on the basis of a pa-
tient’s symptoms, behaviors, or reactions to treat-
ment, the attribution of malingering involves an in-
ference of an interviewee’s consciousness and
volition. To diagnose schizophrenia, a clinician need
not infer that the individual is aware that he is psy-
chotic, nor must the clinician (unless seeking to ex-
clude malingering) make any inference at all that the
individual’s behavior is or is not volitional. In fact,
many psychologists regard consciousness and voli-
tion to be nonscientific, obscure conceprts and prefer
to exclude them from any scientific description of the
mind. While judgments about intentionality and
awareness are made in the courtroom and daily life, it
is unclear that psychology or psychiatry has any
sound theoretical or empirical basis for making such
judgments. Psychologists can contribute dara that
add to the behavioral and situational context in
which such judgments are made, but the judgment
itself is not a scientific one. In view of the determin-
istic presumptions of natural science, the idea that
there is a scientific test or technique that penetrates

the question of free will may well be 2 contradiction
in terms.

The attribution of malingering has historically
been made with regard to patients whose symproms
do not correspond to the prevailing medical nosol-
ogy. We often hear that malingering should be diag-
nosed when an individual’s symptoms correspond to
no known illness. One problem with this approach is
that what is regarded as pathologic in clinical psy-
n?o_o@N and psychiatry is continually evolving. At
one point many individuals who would currently re-
ceive a diagnosis of w&\nvomoamzn {somatoform),
hysterical, and post-traumatic disorders were
deemed malingerers. The shifting boundary between
malingering and genuine illness is today evident in
the controversy over the diagnosis of dissociative
identity (multiple personaliey) disorder. Kluft
pointed out that individuals with dissociative iden-
tity disorder (DID) may exhibit many of the signs
generally considered indicative of malingering and
noted that “malingering and factitious augmenta-
tions may accompany _mm_ﬁBmﬁm DID” (Ref. 7, p
79). In addition, as Brown® observes, the develop-
ment of odd physical symptoms without known or-
ganic pathology is rather common among patients
and often is a funcrion of unconscious and semicon-
scious processes such as conversion, somatization,
distortions of perception and awareness, reactions to
trauma, and negative affective states.

Hysteria and Dissociation

There is a strong tendency on the part of forensic
psychologists and psychiatrists to ignore the possibil-
ity of hysteria and dissociation and to label individ-
uals with these syndromes as malingerers. There are
several factors that contribute to this tendency. First,
there is a desire to avoid the conceptual problems
associated with hysteria and dissociation (i.e., the at-
tribution of unconscious defensive processes and/or a
splitting in consciousness—problems that, in their
reverse form, persist in the assessment of Bm:zmm?
ing). Second, there is a resistance to the notions of
hysteria and dissociation themselves, Kluft” noted
that many clinicians are skeptical about dissociative
processes and favor other diagnoses even in the pres-
ence of strong evidence of a dissociative disorder. In
a mmcaw of Australian clinician attitudes roward dis-
sociative disorders, Leonard and colleagues” found
that nearly half of those surveyed doubrted the legit-

imacy of patient diagnoses of dissociative disorder.
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Of the 55 DID patients included in the study, 80
percent reported encountering antagonistic or skep-
tical clinicians, and 64 percent reported suffering ad-
verse consequences due to delays of 3 to 10 years in
receiving an accurate diagnosis of DID. A reason for
this type of resistance may be that, as Freud poinred
out long ago, these phenomena show us that “the ego
is not master in its own house” (Ref. 10, p 143) and
thar, even among psychologists, this idea is very un-
settling. By labeling patients/evaluees with hysteria as
malingerers, we avoid the inevitable conclusion that
unconscious processes can and do dominate con-
sciousness and will.

Perhaps more important, hysteria and dissociation
render problematic any effort to detect malingering
on the exclusive basis of signs, symptoms, and test
performance, as these syndromes introduce the pos-
sibilicy that an apparently malingered symptom or
test performance is the result of an unconsciously
determined distorton. The difficalty here is identi-
cal with the problem that conversion hysteria intro-
duced into general medicine, where physicians frus-
trated by such patients’ presentations were forced to
conclude that an impossible symptom that appeared
to be feigned may well be the result of a psychopatho-
logical process.

The resistance to hysteria, dissociation, and un-
conscious mental processes is magnified among fo-
rensic specialists, who are typically either skeptical of
these ideas or reluctant to introduce them into a legal
context. Since the advent of the Diagnostic and Sta-
tistical Manual of Mental Disorders, Third Edition
(DSM-III), there has been what Wilson describes as
the “narrowing of psychiatry’s clinical gaze” (Ref. 11,
p 399) and an increasing focus on the observable
aspects of symptoms and behavior at the expense ofa
weakening of the concept of the unconscious. One
might theretore be inclined to ask about the implica-
tions for the concept of malingering when we rein-
troduce the notion of the unconscious into forensic

psychology.

Factitious Disorders and the
Ganser Syndrome

As we argued in a previous publication,' while the
malingerer knowingly produces false symptoms on
the basis of a motive that is known to and adopted by
him or her, in the factitious disorders, symptoms are
volitionally produced for a reason that lies outside
the subject’s conscious awareness. Finally, in the

Ganser syndrome, the subject is both unaware of the
motive for producing pseudodementia or pseudo-
psychotic symproms and unaware that he or she is
producing such symptoms, as the entire process lies
outstde of consciousness. When one accepts the idea
that pseudosymptoms can be produced uncon-
sciously as the result of a second-tier psychological
diagnosis such as factitious disorder or Ganser syn-
drome, the whole rationale for detecting malingering
on the basis of inconsistency and absurdity and espe-
cially for devising psychological tests (such as the
MMPI-2 and the SIRS) for detecting malingering
becomes highly questionable. As we have pointed
out,'” there is little if any difference berween the
conscious and unconscious feigner on the level of
symproms and test responses. (Indeed, it is our expe-
rience that those with Ganser syndrome and facd-
tious disorder often score higher on so-called scales of
malingering than do acrual malingerers.)

It is thus litcle wonder that these who have devised
scales for measuring malingering have either ignored
or criticized the factitious and Ganser diagnoses. For
example, Rogers and colleagues'® noted thar the fac-
titious disorders are empirically unsubstantiated, in
that they do not have clear inclusion, exclusion, and
outcome criteria. In addition, they noted thar the
motivation for a factitious presentation may be un-
known and that these symptoms may represent the
prodromal stage of another disorder. It should be
noted, however, that these same arguments can be
made with respect to the attribution of malingering
as well. As will be discussed later, there is no known
base rate for malingering. Malingering is not defined
by any set of criteria, nor does it have a predictable
course. The motivation for it may not be known to
the clinician. Finally, it may take place in the context
of or serve as a2 mask for genuine pathology.

Of note, Rogers and colleagues 4 actually reported
that tests for malingering, such as the Scructured In-
terview of Reported Symptoms (SIRS), the Person-
ality Assessment Inventory (PAI), and the Scructured
Inventory of Malingered Symptomatology (SIMS),
fail to distinguish factitious and hysterical pathology
from malingering. They even used chis observation as
part of an argument for questioning the legitimacy of
the factitious diagnosis and to suggest the term be
replaced by “feigning.”’> Rather than concluding
that the SIRS, PAI, and SIMS are simply not sensi-
tive or applicable to the diagnosis of factitious disor-
ders, they prefer to legislate it ourt of existence and
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define malingering/feigning in a manner chat accords
with the findings of a single test. This logic may
explain why Rogers and colleagues'® translated evi-
dence of the utility of the SIRS in detecting feigning
as evidence of its utility in detecting malingering. A
tendency to lump facritious disorders and malinger-
ing into a general category of “feigning” and a bias
against the possibility of a factitious disorder may
have serious consequences for individuals struggling
with this often overlooked condition. Gregory and
Jindal'” noted thac individuals with factitious disor-
ders may be especially fearful of abandonment and
highly sensitive to rejection. Confronting such indi-
viduals, who commonly have comorbid Axis I and
Axis 11 diagnoses, with accusations of feigning can
potentially exacerbate symptoms and increase risk of
self-harm.

The Assumption of a Rational,
Willing Subject

The ascription of malingering rests, in part, on the
assumption of the unity of the willing subject. It
assumes thart an individual of clear mind and unity of
purpose consciously acts on the basis of certain mo-
tives to achieve a given end. This is the same, albeit
unarticulated, assumprion that is made by the law in
its attriburion of criminal responsibility. What is not
clear, however, is whether this assumprion has any
valid application in psychology.

From a philosophical point of view, the assump-
tion of rational volition raises the thorny question of
determinism versus free will, but a more interesting
and relevant objection is made by those dynamic
psychologists who question the unity of the ego or
self. For them, while it is theoretically possible for an
individual to act in a conflict-free unitary manner,
actual individuals act not only on the basis of con-
scious motivation but also in response to a host of
motives, affects, and ideas of which they are partially
or completely unaware.

While dynamic psychologists have questioned the
assumption of a unitary, rational ego as it is applied
to so-called normal subjects, the application of this
notion to a forensic psychological population (i.e., to
individuals who typically have histories of trauma
and abuse and who are currently under che stresses of
criminal charges and incarceration) is even more
problemaric. Behavior simulating the ideal of a uni-
fied willing subject can probably be approximated in
an experiment with college students who are in-

structed to simulate mental illness, because such in-
dividuals are placed in a highly structured and artifi-
cial context in which they can act in a manner that is
relatively divorced from their personal history and
psychodynamics. That subjects who are asked to ma-
linger in the context of such experiments (which
serve as the basis for much research on malingering)
follow the experimenter’s instructions should net
lead us 1o the conclusion that these subjects accu-
rately model the thought processes and behaviors of
actual criminal defendants, who, as Delain ec al.'®
point out, are certainly not cooperating with exam-
iners’ instructions.

Malingering, Genuine Pathology,
Acquiescence, and Cultural Difference

An attribution of malingering implies that because
an individual has feigned symptoms of a mental ill-
ness, he or she is free of psychopathology. Such an
assumption is not necessarily accurate. In fact, the
individual’'s pathology may be fueling the malinger-
ing. For example, manic patients are often prompred
by illness to lie, and the lying does not negate the
reality of an individual’s manic symptoms, When we
become convinced that an individual has feigned cer-
tain psychiatric symptoms, it behooves us not only o
consider whether he or she has done so in response to
unconscious processes but also whether such appar-
ent feigning is the result of a genuine mental disorder
unrelated to the presented symptoms. lverson and
Binder' warned that individuals with depression
who exhibit cognitive slowing and poor memery or
who present with numerous somatic complaints and
exaggerated health concerns may be wrongly per-
ceived as malingering. Individuals with post-trau-
matic stress disorder (PTSD) may also be errone-
ously identifled as malingerers. Limited or
inconsistent memory recall, irritabilicy and lack of
cooperation, poor test performance and concentra-
tion, and delayed sympetom onset—all legitimate
characteristics of PTSD—are frequently considered
red flags for malingering.*® In fact, previously ac-
cepted cutoff scores on the Atypical Response Scale
of the Trauma Symptom Inventory (TSI), a scale
used to identify individuals who are malingering
PTSD, were recently found ro cause a substantial
number of false-positive attributions.”'

Complicating the problem further is the possibil-
ity that an individual who appears to be malingering
is acrually engaging in pseudologia fantastica or patho-
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logical lying, an internally motivared form of lying
that may be caused by fixation at a developmental
stage when denial of reality and use of fantasy are
adaptive. Although the role of volition in such patho-
logical lying is controversial, some believe the behav-
ior is unconscious, uncontrollable, and indicative of
poor reality testing,”?

A related problem arises in examinees whose lim-
ited intelligence or personality characreristics cause
them to appear to be feigning on standard malinger-
ing indices. For example, Pollock®® has shown that
scores on the validity scales of the MMPI-2 and cer-
tain scales of the Structured Interview of Reporred
Symproms (SIRS) are influenced by such variables as
acquiescent responding, low intelligence, and inrer-
rogative suggestibility, thus yielding a high rate of
false-positive attributions in the use of these scales for
the detection of malingering.

Research is also needed to determine how cultural
and language differences affect Wmnmoaambnn on indi-
ces used to detect malingering® and how clinicians’
perceptions of the likelihood of malingering may be
affected by racial or cultural variables. Reliance on
unusual symproms that do not fit into known diag-
nostic categories as an indicator of malingering may
also be problematic when assessing culturally diverse
populations. Though the DSM-IV-TR? now in-
cludes a glossary of culture-bound syndromes, clini-
cians may not be completely familiar with these syn-
dromes, and the listings in the glossary are not
exhaustive.

The major point with regard to each of these cases
is that an approach to malingering that is overly re-
liant on signs, symproms, and/or test scores and that
fails to consider the causes or motives behind them
(including the presentation of factitious disorders) is
likely to yield misleading conclusions.

Content Validity of the
Malingering Construct

Apart from the considerations discussed thus far,
the problem of the content validity of the malinger-
ing construct is likely to confound any attempt to
attribute malingering by means of a test or battery of
tests. Because malingering is highly state and context
dependent and is not an enduring condition, it is not
possible to confirm an attribution of malingering in-
dependently, and independent confirmation is nec-
essary for establishing the content validity of the ma-
lingering construct. We can say, for example, that a

test for the early detection of a pardicular medical
illness is 80 or 90 percent accurate because we uld-
mately know for sure who actually becomes ill. How-
ever, with regard to malingering, our only confirma-
tory criteria are the judgments of experienced
clinicians®® or perhaps adjudication in a court of
law.** This problem, of course, is present in all psy-
chiatric diagnoses, where the ultimate criterion for
the validity of a given test is either another test or the
judgment of experts. However, the problem is par-
ticularly acute with malingering because, in contrast
to diagnoses such as depression or schizophrenia, the
field has not specified, and perhaps cannot, clear-cut
inclusion and exclusion criteria for malingering (or
any other volitional act). Even in cases in which
feigning is fairly well established through testing or
other means, the presence of malingering is always
based on idiosyncratic interpretations of available in-
formation and is therefore debatable.® There is no
litmus tese for whether someone is malingering, and
in many cases in which forensic experts difter regard-
ing malingering, they continue to do so even after a
judge or jury has rendered a verdicr that for legal (but
not scientific) purposes answers the question. Al-
though clinicians tend to have strongly held views
about the presence of malingering, 2 recent mera-
analysis of 58 studies supported previous findings
that confidence in one’s ability to detect deception
and the actual accuracy of detection do not correlate

highly.*

Malingering and the Base Rate Problem

A further problem with the attribution of malin-
gering, one that has only recently come to be ade-
quately recognized, relates to mwnnm@w:m the base rate
for malingering in any given context,”® *® The base
rate for malingering becomes an important consider-
ation when one recognizes that a test or procedure
that is reasonably or even highly effective in a context
in which a target disorder or behavior is common can
become highly unreliable in a context in which that
disorder or behavior is uncommon.*” It is helpful to
explain this with an example. Assume that one has a
test that detects malingering with 90 percent accu-
racy. Such a test correctly classifies 9 of 10 malinger-
ers and incorrectly classifies as malingering onty 1 of
10 nonmalingerers. Assume that the test is adminis-
tered to 1000 individuals, 500 of whom are malin-
gering and 500 of whom are genuinely ill. The base
rate for malingering would be 50 percent. We would
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expect the test to identify correctly 450 of the 500
malingerers, and to classify incorrectly only 50 of the
500 nonmalingerers (i.e., those with genuine mental
illness) as malingering. Let's leave aside the fact that
no such {90% accurate) procedure for the detection
of malingering currently exists and also the question
of the acceptability of misclassifying even 50 of 500
mentally ill defendants as malingerers and turn our
attention to a hypothetical situarion in which the
base rate for malingering is much lower, say only 10
percent. In such a case, for every 1000 defendants
only 100 are malingering and 900 are genuinely ill.
[n this situation our test would correctly identify 90
of the 100 malingerers and would incorrectly iden-
tify as malingering 90 (10%) of the 900 nonmalin-
gerers. In other words the test would identify 180
subjects as malingering, half of whom are genuinely
ill, If the base rate for malingering is even lower than
10 percent, our 90-percent-accurate test would actu-
ally misclassify more mentally ill patients as malin-
gerers than it would correctly classify those who are
actually malingering.

Since malingering, unlike psychiatric disorders, is
by definition a volitional act, the rate at which indi-
viduals malinger is likely o vary from setting to set-
ting, depending on, among other things, the defen-
dant’s perception of the cost/benefit ratio of
attempting to feign mental iliness. Institutions and
individual doctors have repurations in the jails and
prisons, and inmates may be either encouraged or
discouraged to feign symproms in a particular setting
or with a particular examiner. Mittenberg and col-
leagues®® surveyed neuropsychologists on rates of
suspected malingering in their practices and found
some vartability related to referral sources. Specifi-
cally, individuals referred by defense attorneys in civil
rateers and by prosecutors in criminal matters were
more likely to be identified as probable malingers.
Overall, respondents reported that they suspected
malingering in 29 percent of porsonal injury, 30 per-
cent of disability, 19 percent of criminal, and 8 per-
cent of medical cases. Other researchers have found a
similar degree of variability in reported cases of pos-
sible and definite malingering among surveyed neu-
ropsychologists. Estimated base rares ranged from
less than 5 percent to more than 30 percent of indi-
viduals seen over the course of one year.?”

A curtoff score (i.e., the F-scale of the MMPI-2)
that may be useful in the assessment of malingering
in one context, may lead to highly misleading results

in another where the base rate for malingering is
much higher or lower than the first. For example,
Graham and no:mmmc%uw recommended a cutoff
score of 18 on the MMPI-2 F-scale when making
assessments in a normal population, but a cutoff
score of 27 for men and 29 for women when con-
ducting assessments in a psychiatric setting. How-
ever, not all normal or psychiatric settings are alike,
leading to the unwieldy conclusion that cutoff scores
should vary from setting to setting and possibly also
from clinician to clinician.

The Ethics of Misclassification

Even assuming a high base rate for malingering (as
high as 50%) and procedures with 90 percent accu-
racy, as we noted above, we would still misclassify 50
of 500 or 10 percent of genuinely mentally ill defen-
dants as malingerers. Given that arcributions of ma-
lingering are often made in legal contexts, one could
question whether misclassifying, for example, 10
percent of potential insanity acquittees as malinger-
ing, and therefore guilty, is an acceptable outcome.
One might ask if it is acceptable to find 10 of 100
innocent defendants guilty. Of course the problem
becomes far more acute once the base rate for malin-
gering drops below 50 percent; and if it reaches 10
percent our 90-percent-accurate procedures might
actually lead to a finding of guilty for tully halt the
innocent defendants. Ata base rate below 10 percent,
more than half of potential insanity acquittees would
be misclassified. This possibility should alarm us,
given that various studies have found the rate of ma-
lingering ro be less than 10 percent of both insanity™?
and pretrial evaluees.?*

In a broader context, possible consequences of the
misclassification of malingering outside of the courts
include loss of employment benefits or disability in-
come, exclusion from social services programs or re-
medial education, unemployment, and denial of
needed medical or psychological treatment.*

Clinician and Interactional Yariables in
the Assessment of Malingering

As we have noted, there is considerable variability
in the frequency with which individual clinicians de-
tect malingering in their patients. Slick and col-
leagues®' found that surveyed neuropsychologists
also varied on the combinatien of assessment meth-

104 The Journal of the American Academy of Psychiatry and the Law



Drob, Mechan, and Waxman

ods they typically used to detect malingering, This
supports our own experience that clinicians each
have their personal equation that influences their at-
tribution of malingering in certain types of patients
in a variety of contexts. In a typical forensic setting,
there is considerable pressure on the forensic evalua-
tor to identify malingering, or more important, to
avoid being fooled by a malingerer. Malingerers are
the bad apples of forensic psychiatry and psychology,
the manipulators whose very modus operandi is to
deceive the forensic specialist and undermine his or
her work. The successful malingerer, in effect, ren-
ders the forensic specialist impotent.

In a subspecialty that prides itself on tough-mind-
edness and savvy, the successful malingerer makes the
forensic psychologist feel like a naive fool. Thus,
there is a builc-in motive for forensic psychologists
and psychiatrists to set the standard for detecting
malingering ar a rather low level. To avoid being
fooled, the clinician may assume anyone suspected of
manipulation to be a malingerer, at nearly any cost.
Over the years the senior author has continually ob-
served that young forensic specialists are schooled in
the signs of malingering, and they are deemed naive
for taking an individual at his word whom a more
senior clinician suspects is malingering, Students
quickly learn that it is safer (more respectable) to
overdiagnose than to underdiagnose malingering,
and there is a certain forensic pride that is achieved in
ferreting out a malingerer by almost any means.

Fueling this didactic approach even further may
be the common belief among clinicians in forensic
settings that psychopaths are especially skilled at ma-
lingering. Thus, individuals assumed to have antiso-
cial personality disorder (APD) and who do notscore
significantly high on indices used to detect malinger-
ing may still be suspected of malingering. The logic
that one should suspect those with antisocial person-
alities of malingering was not supported in a study by
Poythress et al.*® who found that male prison in-
mates identified as having psychopathic traits were
not more proficient in their ability to feign mental
illness. Our view is that there is what amounts to a
certain E\.mﬁmam, at least in some quarters, in the man-
ner and frequency with which malingering is diag-
nosed. For many, the malingerer is viewed as a threat
to professional identity and must be identified and
eliminated from the ranks of those who properly re-
quire mental health services. This atticude reflects
what Rogers” has referred to as the puritanical model

of feigned mental illness, a model that he even sees
reflected in the DSM guidelines regarding suspected
malingering. In particular, justification for the inclu-
sion of “the presence of Antisocial Personality Disor-
der” (Ref. 3, p 739) as a risk factor for malingering is
questionable, as the presence of APD does not pre-
clude genuine mental illness.

The impact of approaching forensic evaluees un-
der the assumption that they are probably malinger-
ing may actually create a self-fulfilling prophesy. By
constantly being on guard so as not to be fooled by a
malingerer, the evaluator develops a hypervigilant
clinical stance that prevents him or her from relating
to the individual being assessed. This hypervigilance
does not go unobserved by the evaluee, who may
react by becoming uncooperative. The clinician may
then take this uncooperative attitude as verification
of his inital suspicions of malingering. For instance,
individuals with DID typically retract or deny previ-
ous reports of dissociative phenomena if they feel
insecure with a clinician whom they may perceive to
be doubtful or untruseworthy; consequently, the cli-
nician is likely to feel even more justified in his or her
skeprticism.”

Malingering, rather than being an attribure of cer-
tain patients, is perhaps better conceprualized as a
kind of interaction between patient and doctor, one
that is as much a funcrion of the doctor’s attitudes
and expectations as the patient’s. Very often, an eval-
uee who appears to be an uncooperative manipulator
with a hypervigilant clinician presents as trauma-
tized, while the same patient presents as over-
whelmed and depressed with a clinician who is open
to hearing his or her pain. Of course, the hypervigi-
lant clinician may interpret this behavior as one more
instance of the malingerer’s telling his sob story to
deceive a naive clinician. Rogers” suggested that such
an attitude is tantamount to blaming the victim.
Rather than taking a hypervigilant and punitive ap-
proach to evaluees suspected of feigning psychologi-
cal symptoms, our personal and professional dignity
is enhanced when we listen to individuals in a man-
ner that might encourage honest disclosure and de-
crease manipularive behavior,>® The major point is
not only that what looks like malingering from one
point of view looks like genuine illness from another,
but also that the malingering behavior may very well
be creared (or eliminated) by the point of view of the
clinician who is asked to identify it.
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Conclusion

As we have described previously,' a more compre-
hensive, context-sensitive approach is needed to as-
sess malingering and distinguish it from factitious
disorders, Ganser syndrome, and related disorders.
Given the base rate for malingering and the possibil-
ity of making a false-positive atcribution, it is essen-
tial that the examinee’s conduct be placed within the
broadest motivational and psychological context
possible. Further, given the problems associated with
lie detection in forensic assessments (i.e., inadequate
methods for the assessment of intentional lying and
clinician and interactional variables that influence
assessment), forensic evaluators should avoid taking
a role themselves in making judgments and instead
focus on contributing to much of the darta thar enter
the legal system and add to the broader behavioral
and situational contexr in which judgments are
made.
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Malingering in the DSM IV
(Diagnostic and Statistical manual of Mental Disorders—Fourth Edition, Text
Revision, American Psychiatric Association)

* According to the DSM-IV TR:

* “the intentional production of false or grossly
exaggerated physical or psychological symptoms,
motivated by external incentives, such as
avoiding military duty, avoiding work, obtaining
financial compensation, evading criminal
prosecution, or obtaining drugs. Under some
circumstances, Malingering may represent
adaptive behavior--for example, feigning iliness
while a captive of the enemy during wartime. “



Malingering in the DSM-IV TR cont.

The DSM suggests that “Malingering should be strongly
suspected if any combination of following is noted:

Medicolegal context of presentation e.g. the person is
referred by attorney to the clinician for examination

Marked discrepancy between the person’s claim stress
or disability and the objective findings

Lack of cooperation during the diagnostic evaluation

and in complying with the prescribed treatment
regimen,

The presence of Antisocial Personality Disorder



Malingering in the DSM-IV TR cont.

. The DSM indicates that Malingering should be
distinguished from Factitious Disorder on the grounds that
“the motivation for the symptom production Malingering is
an external incentives, whereas in Factitious Disorder
external incentives are absent. Evidence of intrapsychic
need to maintain the sick role suggests Factitious Disorder.”

* “Malingering is differentiated from Conversion Disorder
and other Somatoform Disorders by the intentional
production of symptoms and by the obvious, external
incentives associated with it. In Malingering {in contrast

Conversion Disorder), symptom relief is not often obtained
by suggestion or hypnosis.”



Malingering Factitious Disorder, Conversion Disorder,
Dissociative Disorders (e.g. Ganser Syndrome)

“Malingering

Disorder
-Conversion
'Disorder,
Syndrome




Ganser Syndrome

* Ganser syndrome can be defined as the
unconscious production of symptoms that are
In accord with the patient’s naive conception
of mental illness. Because the symptoms are
often absurd and non-credible (e.g. the
patient says 2 + 2 = 3) these patients are often
viewed as malingerers.



Methods of Assessing Malingering

Clinical Interview of the client
Longitudinal Observation (e.g. in hospital or prison)

Interviews of Collaterals (relatives, former therapists, current
observers)

Record Review (Medical, Psychiatric)
Psychological Testing

Specialized Psychological Testing for the Assessment of Deviant
Response Sets

It is critical to ascertain if the client has a history of trauma and/or
abuse, as these are thought to be associated with the dissociative
presentations that can be confused with malingering



Questions That Need to Be Asked By A Clinician Assessing
Malingering

* (1) What, if anything, about the individual’s current circumstances
provides him/her with an incentive or motive to malinger mental
illness? How advantageous, from a legal and/or personal point of
view, will a finding of mental illness be for the individual in
question? (Motivation)

* (2) Does the defendant have a history of antisocial behavior,

especially lying, and manipulation for personal advantage or profit?
(Lying and Manipulation)

* (3) Do longitudinal observations confirm the mental status obtained
on interview? For example, does the individual exhibit the same
cognitive confusion and psychological symptoms when he/she is
not being interviewed or does not believe he/she is being
observed? (Observation)



Questions that Should Be Asked, cont.

* 4} Is there a history of psychiatric symptoms in the absence of an
extrinsic incentive to malinger such symptoms? Is such a history
documented in mental health or other records? Is that information

reported on by collateral sources and/or related by the defendant
him or herself? (History)

* (5) Does the individual exhibit, and have a history of exhibiting, the
more subtle signs and symptoms that are correlated with their
presenting disorder, signs that a malingerer is unlikely to be aware
of or be able to include in his/her presentation? (Subtle Signs)

* (6) Does the individual have a history of the abuse or trauma that is
typically present in individuals who develop a dissociative defensive
style that can lead to dramatic symptoms that might be confused
with malingering? (Abuse)



Questions that Should Be Asked, cont.

* (7) Is there a history of head injury or other
neuropsychological risk factors? (Injury)

* (8) Does psychological testing point to the presence of a
psychological disorder? Does it suggest a deviant response
set, and if so, what might account for such responses
(Testing).



The Use of Psychological Tests in the Assessment of
Malingering

Widely Utilized Tests

* Wechsler Adult Intelligence Scale-4th Edition (WAIS-IV)

Repeatable Battery for the Assessment of Neuropsychological Status (RBANS)
* Minnesota Multiphasic Personality Inventory II, RF (MMPI-2, MMPI-RF)

* Millon Clinical Multiaxial Inventory lil (MCMI-IIT)

* Personality Assessment Inventory (PAI)

* Trauma Symptom Inventory (TSI)

* Rorschach (Exner, RPAS)

* Thematic Apperception Test (TAT)

* Several of these tests have scales built into them that provide information relevant

to the assessment of malingering, but more specialized tests have come into wide
use over the past ten years.



Specialized Cognitive Tests

Forced Choice Model

EXAMPLE: The Test of Malingered Memory (TOMM)

Graded Difficulty Model

EXAMPLE: Validity Indicator Profile (VIP)



Specialized Tests for the Assessment of Malingering
Psychiatric Symptoms

* Structured Interview of Reported Symptoms
(SIRS-2)

* Validity Scales on the MMPI-2, etc.



The Base Rate Problem

* Suppose we had a malingering test that could
distinguish malingerers from those with a genuine
psychiatric disorder with 90% accuracy. Suppose we
administer the test to 1000 individuals, half of whom
(500) are malingering. In that case we would accurately
assess 450 of the malingerers and miss 50 of them. We
would also accurately assess 450 of those with a
genuine mental illness, but label as “malingering” 50
of those with a genuine mental illness.



The Base Rate Problem, cont.

* Now suppose we administer the same (90%
accurate) malingering test to 1000 individuals,
where only 100 are malingering, and 900 have a
genuine mental illness. In this case we would
accurately assess 90 of the 100 malingerers and
miss 10 of them. However of the 900 individuals
with a genuine mental illness we would conclude
that 90 of them (10%) were malingering. In this
Instance we would have administered the test to

1000 people and called 180 of them malingerers,
half of whom are genuinely ill.



The Base Rate Problem, cont.

* Now suppose we administer the same (90% accurate)
malingering test to 1000 individuals where only 50 of
them (5%) are malingering. In this case we would
accurately detect 45 malingerers but inaccurately
conclude that an additional 95 genuinely mentally ill
individuals were malingering.

* CONCLUSION: The use of malingering tests rests on the
assumption of a very high base rate of malingering,
which may often be an inaccurate assumption.



Broader Clinical and Conceptual Considerations

* Malingering is a state as opposed to a trait, and as such
is highly sensitive to environmental and interpersonal
contingencies, as well as to the volition of the
examinee.

* Malingering is a form of lying and there are no known
reliable methods for assessing lying. (Mental health
professionals do not do much better than chance in
making such assessments)

* The validity of current assessment methods is very
difficult to ascertain, owing to the absence of a “gold
standard.”



Broader Considerations, etc.

Complexities are introduced by factitious disorders and the
Ganser syndrome, which can readily be confused with
malingering.

There are serious problems related to establishing base
rates for malingering in different clinical/forensic settings,
and serious statistical problems associated with this.

Problems arise from clinician and interactional variables
that impact upon the forensic psychological assessment.

Serious ethical problems are associated with potentially
high rates of misclassification associated with the Base rate
problem and other sources of uncertainty and error.



