
SUPREME COURT, APPELLATE DIVISION
FIRST DEPARTMENT

JULY 8, 2008

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Lippman, P.J., Andrias, Sweeny, Renwic~, JJ.

3957 The People of the State of New York,
Respondent,

-against-

Adam Reyes,
Defendant-Appellant.

Ind. 6585N/05

Steven Banks, The Legal Aid Society, New York (Eve Kessler of
counsel), for appellant.

Judgment, Supreme Court, New York County (Michael R.

Ambrecht, J.), rendered on or about March 24, 2006, unanimously

affirmed.

Application by appellant's counsel to withdraw as counsel is

granted (see Anders v California, 386 US 738 [1967] i People v

Saunders, 52 AD2d 833 [1976]). We have reviewed this record and

agree with appellant1s assigned counsel that there are no

non-frivolous points which could be raised on this appeal.

Pursuant to Criminal Procedure Law § 460.20, defendant may

apply for leave to appeal to the Court of Appeals by making

application to the Chief Judge of that Court and by submitting

such application to the Clerk of that court or to a Justice of

the Appellate Division of the Supreme Court of this Department on



reasonable notice to the respondent within thirty (30) days after

service of a copy of this order.

Denial of the application for permission to appeal by the

judge or justice first applied to is final and no new application

may thereafter be made to any other judge or justice.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 8, 2008
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Mazzarelli, J.P., Andrias, Williams, Buckley, Acosta, JJ.

3101 Ines DeJesus,
Plaintiff-Respondent,

-against-

New York City Housing Authority,
Defendant-Appellant.

Index 17496/05

Cullen and Dykman, LLP, Brooklyn (Joseph Miller of counsel), for
appellant.

Trolman, Glaser & Lichtman, P.C., New York (Michael T. Altman of
counsel), for respondent.

Order, Supreme Court, Bronx County (John A. Barone, J.),

entered July 17, 2007, which denied defendant's motion for

summary judgment dismissing the complaint, reversed, on the law,

without costs, the motion granted and the complaint dismissed.

The Clerk is directed to enter judgment accordingly.

Shortly after 8:00 A.M. on December 19, 2004, as she

returned from leaving a bag of recyclable trash next to a fence

surrounding a locked outdoor "dump site" in the Marble Hill

Houses in the Bronx, plaintiff, a home health aide who had been

working for one of the tenants for the past year and a half,

slipped and fell on a small one-foot triangular piece of yellow

carpet that was "wet on the bottom" and was laying in the walkway

to the dump site. Prior to her fall, plaintiff had not seen the

piece of carpet on the walkway, either on her trip to or from the

site.
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In denying defendant's motion for summary judgment

dismissing the complaint, the court found a question of fact as

to whether it knew of, caused or created the condition that

caused plaintiff's accident. However, defendant's caretaker

testified that twice a day, at 9:30 A.M. and approximately 2:00

P.M., he would clean up any garbage improperly left by tenants

along the fence near the fenced-in and locked dump site, where

there was a "No Dumping" sign posted. Given this undisputed

testimony, plaintiff's testimony that she observed approximately

10 bags of garbage along the fence on the day of her accident and

always saw garbage in the same area whenever she went to the site

twice weekly to discard her employer's recyclable trash was

insufficient to raise a triable issue of fact as to whether

defendant knew or should have known of the piece of carpet on

which she slipped.

It is well settled that neither a general awareness of the

presence of litter or some other dangerous condition nor

plaintiff's observation of trash in the general area is legally

sufficient to charge defendant with constructive notice of the

piece of carpet she slipped on (see Gordon v American Museum of

Natural History, 67 NY2d 836, 838 [1986]). Here, as in Gordon,

the defect in plaintiff's case is not an inability to prove the
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element of causation, but the "lack of evidence establishing

constructive notice of the particular condition that caused [her]

fall H (id.). This is not a case where it can be said that

despite its conceded knowledge that garbage was being left in the

area next to the dump site, defendant negligently failed to take

any measures to avoid the creation of a dangerous condition. In

fact, the caretaker testified that after he told his supervisor

of the ongoing problem of improper dumping, he was directed to -

and did - regularly remove any improperly discarded garbage and

clean the area. On the evidence presented, the piece of carpet

that caused plaintiff's fall, which was about 10 feet away from

where plaintiff left her garbage, "could have been deposited

there only"'ininutes or seconds before the accideritC'and any other

conclusion would be pure speculationH (id.; see also Rivera v

2160 Realty Co., L.L.C., 4 NY3d 837 [2005]).

All concur except Mazzarelli, J.P. and
Acosta, J. who dissent in a memorandum by
Acosta, J. as follows:
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ACOSTA, J. (dissenting)

Because in my view there are clear, triable issues of fact

as to "an ongoing and recurring dangerous condition exist [ing] in

the area of the accident which was routinely left unaddressed by

the landlord u (O'Connor-Miele v Barhite & Holzinger, 234 AD2d

106-107 [1996]), I respectfully dissent and would affirm the

motion court.

Defendant was clearly aware of the dangerous conditions

caused by the continuous and repeated acts of leaving garbage in

an area that was neither designed nor designated for garbage

drop-off. The majority's reliance on Gordon v American Museum of

Natural History (67 NY2d 836 [1986]) is misplaced inasmuch as

defendant's kri6wledge goes beyond a "general; awareness u that

garbage might be left in the area, and creates an issue of fact

as to whether defendant caused or created the condition.

Although defendant argues it did not cause or create the

condition because tenants were never permitted to bring garbage

to this area and it directed them to place garbage elsewhere, the

record as to these facts is unclear. At one point during his

deposition, the caretaker stated that tenants were not permitted

to do SOi at another he stated that for a period of time they

were. Furthermore, while defendant claims that it sent fliers to

the tenants advising them not to leave their garbage in the area,

these fliers were not part of the record. Worse, the caretaker
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testified that such fliers may have gone out once every five

years, with the last distribution possibly occurring in 2002, no

less than six months prior to plaintiff commencing employment for

the tenant at defendant's premises.

The condition was also not transient, but one that occurred

in a variety of shapes and forms every day (compare Rivera v 2160

Realty Co., L.L.C., 4 NY3d 837 [2005], which reinstated the grant

of summary judgment for a defendant where a dangerous condition 

garbage strewn on steps - did not recur on a daily basis, the

Court noting the absence of garbage on the steps the night before

the accident). Defendant's caretaker corroborated plaintiff's

testimony of the dangerous'condition, having complained to his

. supervisor and being instructed to "make sure yoU clean it up."

Indeed, the facts that there was a sign in the area that

said "No Dumping," and that defendant purports to have sent

notices to all tenants once every five years directing them not

to leave garbage in the area, suggest that defendant was aware of

tenants leaving garbage in the "dumping site" but did not take

sufficient steps to remedy the recurrent dangerous condition.

This is an obvious issue of fact that prevents summary dismissal

of plaintiff's action.

Furthermore, the majority's apparent reliance on Rivera and

Gordon for the proposition that the defect in plaintiff's case is

her failure to prove defendant's constructive notice of the
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"particular conditions that caused [her] fall u (namely, the piece

of carpet) simply misses the point. First, unlike the present

case, the defective condition in Rivera was not a daily event.

Indeed, as the Court there noted, the condition did not exist the

night before the accident. Moreover, even after Rivera was

decided, this Court has permitted claims of negligence based on

recurrent conditions, as long as sufficient evidence has been

submitted to raise a triable issue of fact. For example, in
.

Irizarry v 15 Mosholu Four, LLC (24 AD3d 373 [2005]), this Court

found the plaintiff to have tendered evidence, in the form of her

deposition testimony and that of a nonparty witness, that refuse

on the s~bject stairwell wa~ ~~recurring condition that

frequently remained unremedied'. The Irizarry plaintiff proffered

testimony from other tenants who also described the ongoing

condition of how garbage would accumulate on the stairs after

tenants brought their bags downstairs for disposal. This

sufficiently indicated "not only that refuse on the subject

stairwell was a recurring condition, but that it frequently

remained unremediedu (id. at 374) .

Bido v 876-882 Realty, LLC (41 AD3d 311 [2007]), where the

plaintiff slipped and fell on debris in the stairwell of the

defendant's building, is also instructive. She testified that

accumulated litter from garbage and refuse was a daily problem in

the stairwell, as a result of tenants taking their garbage bags
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downstairs for disposal. The plaintiff alleged that the

defendant did not remedy this condition even after she complained

about it to the building superintendent. Other nonparty

witnesses attested to the poor condition and/or garbage in the

stairwell of the building. Citing, among others, Uhlich v

Canada Dry Bottling Co. of N.Y. (305 AD2d 107 [2003]), a pre

Rivera case, we held that the depositions of the plaintiff and

nonparty witnesses raised issues of fact as to whether the

accumulation of refuse in this stairwell was a dangerous and

frequently unremedied recurring condition that caused this

injury.

In Uhlich, the plaintiff tripped and fell at the loading

dock area of a warehouse leased by defendant. The plaintiff

offered evidence that he had previously observed garbage,

debris, potholes and other hazardous conditions in the parking

lot and general area he traversed, and that he had complained

about these conditions on a number of occasions prior to his

fall. We upheld the denial of the defendant's summary judgment

motion regarding notice and the issue of a recurring condition.

Here, like the facts in Uhlich, there was testimony from both

plaintiff and the caretaker that the area where plaintiff fell

was frequently littered with garbage and other debris. And while

plaintiff (a non resident of the building) did not complain to

defendant about the condition, the caretaker (the defendant's own
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employee) did.

Nor does Gordon dictate a different result. There, the

plaintiff fell on the defendant's museum steps allegedly due to a

piece of wax paper. The case was submitted to the jury on the

theory of the defendant's constructive or actual notice of the

condition created by the wax paper on the steps. The Court of

Appeals held that a defect must be visible and apparent, and must

exist for a sufficient length of time prior to the accident to

permit the defendant to discover and remedy it. Here, the

dangerous condition is the garbage strewn around the "dump site."

Plaintiff is only required to establish defendant's actual or

constructive knowledge of the dangerous "dump site," because it

was a recurring event and not a transient one. Viewing the facts

in the light most favorable to plaintiff l she has clearly

satisfied this requirement and should not be denied her day in

court.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 8, 2008
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Mazzarelli, J.P., Andrias, Williams, Buckley, Acosta, JJ.

3105 Sheresky Aronson & Mayefsky, LLP,
Plaintiff-Appellant,

-against-

Holly Whitmore,
Defendant-Respondent.

Index 117068/06

Sheresky Aronson Mayefsky & Sloan, LLP, New York (David Aronson
of counsel), for appellant.

MacLachlan & Eagan LLP, East Hampton (David E. Eagan of counsel),
for respondent.

Order, Supreme Court, New York County (Doris Ling-Cohan/

J.)/ entered October 15/ 2007/ which/ in an action to recover a

legal fee, granted defendant's motion pursuant to CPLR 3211(a) (7)

to dismiss the complaint, and denied as academic plaintiff/s

cross motion pursuant to CPLR 3211(c) for summary judgment/

affirmed/ without costs.

The subject uPremium Fee" clause in the parties/ retainer

agreement provides: UWe reserve the right to discuss with you at

the conclusion of your matter your paYment of a reasonable

additional fee to us, in excess of the actual time and

disbursements, for exceptional results achieved/ time expended/

responsiveness accorded/ or complexity involved in your case.

However, no such fee will be charged to you without your

consent." The clause does not satisfy the plain language and

specificity requirements of 22 NYCRR 1400.3(8), and defendant's
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oral agreement to pay plaintiff a premium fee of $150,000 is

unenforceable (22 NYCRR 1400.3; see Julien v Machson, 245 AD2d
~ .......

122 [1997]).

All concur except Andrias and Buckley, JJ.
who concur in a separate memorandum by
Andrias, J. as follows:
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ANDRIAS, J. (concurring)

I agree that the premium fee clause in issue lacks the

specificity required by 22 NYCRR 1400.3(8) because it fails to

advise the client beforehand how such fee was to be calculated

(e.g., a flat amount or possibly a fixed percentage or a limited

range of percentage of the total hourly charges incurred).

However, I write separately to emphasize that, to the extent that

our affirmance might possibly be construed as a criticism of the
.

proposed bonus agreement, no negative connotation should be read

into our decision, particularly where it was left to the client's

sole discretion to agree or disagree that a premium fee or bonus

was warranted. Indeed, given the ongoing debate regarding the

efficacy of hourly charges (see e.g. Turow, THE BILLABLE HOUR

MUST DIE It Rewards Inefficiency. It Makes Clients Suspicious.

And It May Be Unethical, 93 ABA 32, [August 2007]), such premium

fee or bonus arrangements, when fairly negotiated and properly

drafted, should be met with approval by the courts. Attorneys,

and particularly matrimonial attorneys, should be encouraged, as

much as it is possible within their power, to facilitate the

expeditious resolution of marital disputes, whether by
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negotiation and settlement, mediation, or, when all else fails,

litigation.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 8, 2008
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Tom, J.P., Saxe, Nardelli, Williams, JJ.

3303 Walter Adams,
Plaintiff-Respondent,

-against-

Genie Industries, Inc.,
Defendant-Appellant.

Index 116382/00

Product Liability Advisory Council, Inc.,
Amicus Curiae.

Wilson Elser Moskowitz Edelman & Dicker LLP, New York (Richard E.
Lerner of counsel), for appellant.

Gentile & Associates, New York (Laura Gentile of counsel), and
Gurfein Douglas LLP, New York (Richard Gurfein of counsel), for
respondent.

Goldberg Segalla LLP, Buffalo (Neil A. Goldberg of counsel), for
amicus curiae.

Order, Supreme Court, New York County (Marilyn Shafer, J.).,

entered January 17, 2007, which denied defendant's motion to set

aside the jury verdict or for judgment in its favor, and granted

plaintiff's cross motion by conditionally setting aside the

verdict and directing a new trial on damages for past and future

pain and suffering unless defendant stipulated to increase those

awards from $100,000 and $400,000 to $500,000 and $750,000,

respectively, unanimously affirmed, without costs.

In this products liability action, the trial court

providently exercised its discretion in determining that

plaintiff's expert, a licensed engineer whose experience included

design and manufacture of industrial machines, including lifts,
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was qualified to testify as an expert on the design and safety of

the compact personnel lifting machine, manufactured by defendant

and sold to plaintiff's employer in June 1986 (see Edgewater

Apts. v Flynn, 216 AD2d 53, 54 [1995] i see also Ochoa v Jacobsen

Div. of Textron, Inc., 16 AD3d 393 [2005]). Defendant has not

articulated any basis on which the court could have properly

excluded the deposition testimony of defendant's former employee

concerning its pre-sale awareness of the risk that tip-overs

would occur if the machine were used without outriggers and that

such an accident had occurred in 1985. The expert and the former

employee both testified that it was feasible, using technology

available prior to the sale, to design an interlock system cir

storage feature to eliminate that risk. The testimony of those

witnesses provided ample support for the jury to find that the

product was defective when sold, that a safer design was feasible

using technology then available, and that the defective design

was a substantial factor in causing plaintiff's injury (see Voss

v Black & Decker Mfg. Co., 59 NY2d 102 [1983]).

Contrary to defendant's contention, it was not error for the

court to allow plaintiff to present evidence to support its

additional theory that defendant breached its continuing duty of

care during the II-year period between sale and accident. A

manufacturer of a product affecting human safety has a continuing

duty, "after such a product has been sold and dangerous defects
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in design have come to the manufacturer's attention, either

to remedy these or, if complete remedy is not feasible, at least

to give users adequate warnings and instructions concerning

methods for minimizing the danger" (Braniff Airways v Curtiss

Wright Corp., 411 F2d 451, 453 [2d Cir 1969], cert denied 396 US

959 [1969], quoted with approval in Power v Crown Equip. Corp.,

189 AD2d 310, 313 [1993]). Whether the charge to the jury

concerning the manufacturer's post-sale duty of care was properly

limited to exclude a duty to upgrade using subsequently developed

technology (see Cover v Cohen, 61 NY2d 261, 274-277 [1984] i cf.

Couch v Astec Indus., 132 NM 631, 637-638, 53 P3d 398, 404-405

[NM App 2002]), cert denied 132 NM 551, 52 P3d 411 [2002]) need

not be decided here because the jury's verdict on the strict

products liability and negligent design claims is sufficient to

sustain the verdict (see Kavanaugh v Nussbaum, 71 NY2d 535, 545 n

3 [1988] i Weigl v Quincy Specialties Co., 1 AD3d 132 [2003]).

Moreover, the jury's verdict on the strict products liability and

negligent design theories necessarily included a finding that it

was technologically feasible to eliminate the defect at the time

of sale.

Having reviewed the evidence of the injuries, and in light

of our prior decisions involving comparable injuries, we conclude

that the trial court did not improvidently grant the motion for
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additur of damages for past and future pain and suffering with

respect to the serious wrist and knee injuries sustained by the

27-year-old plaintiff.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:
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Mazzarelli, J.P., Andrias, Friedman, Sweeny, JJ.

3382
3382A Tishman Construction Corp.

of New York, et al.,
Plaintiffs-Respondents,

-against-

Great American Insurance Company,
Defendant-Appellant,

Schiavone Construction Company,
Defendant.

Index 112959/05

Hardin, Kundla, McKeon & Poletto, P.A., New York (Stephen J.
Donahue of counsel), for appellant.

Miller & Associates, P.C., New York (Richard Imbrogno of
counsel), for respondents.

Judgment, Supreme Court, New York County (Jane S. Solomon,

J.), entered March 23, 2007, granting plaintiffs' cross motion

for summary judgment declaring, inter alia, the defendant Great

American Ins. Co. is obligated to indemnify plaintiffs Tishman

Const. Corp. of New York and Carnegie Hall Corp. in connection

with the underlying action entitled Robert J. Massie v Carnegie

Hall Corp., New York County Clerk's Index No. 124269/00, and

denying Great American leave to amend its answer to assert

affirmative defenses and counterclaims based on the anti-

subrogation rule, unanimously modified, on the law, to vacate

that part of the judgment requiring defendant Great American

Insurance Company to indemnify plaintiffs Tishman Construction

Corp. of New York and Carnegie Hall Corporation in connection
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with the underlying action entitled Robert J. Massie v Carnegie

Hall Corp., et. al., and otherwise affirmed, without costs.

Judgment, same court (Nicholas Doyle, Special Referee), entered

October I, 2007, fixing the amount which Great American and

Schiavone Construction Company were required to pay plaintiffs

consistent with the prior judgment, unanimously modified, on the

law, to vacate that part of the judgment requiring Great American

to make paYment pursuant to its policy, and otherwise affirmed,

without costs.

Plaintiff Carnegie Hall Corporation retained plaintiff

Tishman Construction Corporation to manage construction of a new

music hall. Pursuant to its contract with Carnegie, Tishman

procured a commercial general liability insurance policy from

plaintiff National Union Fire Insurance Company naming Carnegie

as an additional insured. The policy limits were $1,000,000 per

occurrence/$2,000,OOO aggregate.

Tishman retained defendant Schiavone Construction Company to

perform the excavation, foundation, structural demolition,

structural steel and concrete work on the project. Under their

contract, Schiavone agreed to defend and indemnify Tishman and

Carnegie for claims arising out of its own negligence, and to

procure insurance of at least $10,000,000 naming Tishman and

Carnegie as additional insureds. In order to satisfy the latter

requirement, Schiavone secured two separate policies. The first
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was a commercial general liability policy with limits of

$1,000,000 per occurrence/$2,000,000 aggregate. This was issued

by National Union, the same insurer that issued the policy to

Tishman. The second policy acquired by Schiavone was a

"Protector Commercial Umbrella Coverage" policy issued by

defendant Great American with limits of $25,000,000.

Two Schiavone employees were injured on the construction

site when a hoist failed. Both of the employees commenced

actions against Tishman and Carnegie. One of the actions,

brought by Richard Maikowski, settled before trial for $785,000.

The other, brought by Robert J. Massie, resulted in a jury

verdict reduced by the trial court to $2,324,146. National Union

paid the entire Maikowski settlement from the insurance policy it

issued to Schiavone.

Tishman, Carnegie and National Union commenced this action

against Great American and Schiavone for a declaration that after

National Union paid out the remainder of the proceeds of the

policy it issued to Schiavone, the unsatisfied portion of the

Massie judgment would be the responsibility of Schiavone pursuant

to its agreement to indemnify Tishman and Carnegie. The

complaint further sought a declaration that Great American was

required to indemnify them to the extent the judgment exceeded

the National Union policy issued to Schiavone, since the Great

American excess policy named them as additional insureds.
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Great American moved to amend its answer to assert

additional affirmative defenses and counterclaims premised on the

anti-subrogation rule, which bars an insurer from proceeding

against its own insured because of the conflict of interest that

it presents. It argued that National Union's sole intention in

commencing the action was to protect the separate policy it had

issued to Tishman. Plaintiffs cross-moved for summary judgment

on the claims in their complaint.

The motion court denied Great American's motion and granted

plaintiffs' cross motion. It held that the Great American policy

was primary coverage for Tishman and Carnegie after the

exhaustion of the National Union primary policy covering

Schiavone, ~and entered judgment requiring Great American to

satisfy the Massie judgment. It further ordered Schiavone to pay

any sums not paid by Great American. The court referred the

matter to a Special Referee to hear and determine the amounts

which Great American or Schiavone were required to pay. The

Special Referee fixed damages in favor of National Union and

Travelers Indemnity Company, Carnegie's insurer.

We find, based on our recent decision in Bovis Lend Lease

LMB, Inc. v Great American Ins. Co. AD3d , 855 NYS2d 459

[1 st Dept. 2008]), that the court erred in declaring that

plaintiffs were entitled to indemnification from Great American.

Because Great American's policy was an excess policy which
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provided the final tier of coverage, it should not have been

invoked prior to the exhaustion of the National Union primary

policy issued to Tishman.

In Bovis, we analyzed a situation involving similar

insurance policies. There, the owner and construction manager

were insured by Illinois National Insurance Company. The general

contractor was insured by Liberty Insurance Underwriters, Inc.

under a commercial general liability policy. It was further

insured by Westchester Fire Insurance Company with a commercial

umbrella liability policy which afforded $10,000,000 in coverage.

J & A Concrete Corp., the injured worker's employer, was insured

by QBE Insurance Corporation under a commercial general liability

policy. J & A was further insured by United'National Insurance

Corp. pursuant to a commercial general umbre'lla liability policy

which afforded $10,000,000 in coverage. The owner, construction

manager and Illinois sought a judgment declaring the order of

priority of the foregoing insurance policies. They argued that

since both the general contractor and the subcontractor had

agreed to defend and indemnify the owner and construction

manager, the policies which were procured to carry out those

promises should be exhausted before they had to look to their own

carrier.

We held that the priority of coverage in Bovis was, after

the exhaustion of the QBE primary policy, first the Liberty
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primary policy, then the Illinois policy and then the two

umbrella policies, on a pro rata basis (855 NYS2d at 474). In

considering the primacy of the insurance policies in Bovis, we

. reiterated that in the context of construction projects, the

terms of the individual policies take precedence over the terms

of the various trade contracts for purposes of determining

priority (855 NYS2d at 464). We further stated that in analyzing

each policy to determine the priority of coverage, a court is

required to consider the intended purpose of each policy "'as

evidenced by both its stated coverage and the premium paid for

it, as well as upon the wording of its provision concerning

excess insurance'" (id. at 466, quoting State Farm Fire & Cas.

Co. v LiMauro, 65 NY2d 369, 374 [1985]).

Accordingly, we noted that the insuring provisions of the

United and Westchester policies established that they were "true"

excess policies which trump other policies written to provide

primary coverage (855 NYS2d at 466-467, 471). We further

observed that the premiums for the United and Westchester

policies were significantly smaller than the premiums for the

primary policies at issue (id. at 466). This confirmed that

those policies were "true" excess policies, since the low

premiums reflected the underwriters' assessments that the

policies were unlikely to ever be invoked.

Here, it is similarly apparent that the Great American
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policy was intended only to provide excess insurance. First, the

policy language establishing it as a pure excess policy is

substantially similar to the language in the United policy in

Bovis on which we relied to declare that policy purely excess.

In addition, the premium for the policy was $60,000, for coverage

of $25,000,000. In contrast, the premium for the National Union

policy issued to Tishman was significantly higher, although the

coverage was for only $2,000,000 in the aggregate.
.

Plaintiffs argue that National Union's position as the final

tier of coverage is the ~Other Insurance" provision in the

National Union policy, which provides as follows:

~This insurance is excess over any other· insurance,
whether primary, umbrella, excess, contingent or on any
other basis

(4) If a ~claim" arises out of the actions of
a hired contractor or subcontractor who has
agreed to either:

a. Contractually indemnify the
~insureds" against whom "claims"
may be made for any "claims"
resulting from the actions of the
hired contractor or subcontractor,
or

b. name the "insureds" against
whom ~claims" may be made as
Additional Insureds on the hired
contractor's or subcontractor's
commercial general liability
insurance policy."

However, in Bovis we held that the existence of such a clause did

not transform a policy which was clearly intended to be excess
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into a lower-tier policy, as indicated by the comparatively small

premium (2008 NY Slip Op 3150 at *10 11, citing Cheektowaga Cent.

School Dist. v Burlington Ins. Co., 32 AD3d 1265 [2006]).

Nor does the "Other Insurance" clause in the Great American

policy, which plaintiffs also rely on, change this analysis.

That clause provides:

"If other insurance applies to a loss that is
also covered by this policy, this policy will
apply excess of the other insurance. Nothing
herein will be construed to make this policy
subject to the terms, conditions and
limitations of such other insurance.
However, this provision will not apply if the
other insurance is specifically written to be
excess of this policy."

Plaintiffs claim that because the' National Union policy'E!:"Other

Insurance" clause states that it is excess over any other:

policies, the last sentence of the Great American "Other

Insurance" clause must be construed as an acknowledgment that

Great American's policy is first in line. However, in Bovis l we

also rejected this argument, relying on cases from other

jurisdictions which hold that "a reference in an insurance policy

to insurance 'specifically purchased to apply in excess' of the

subject policy (or similar phraseology) means a higher-level

policy that specifically designates the subject policy as

underlying insurance" (2008 NY Slip Op 3150 at *11). Here, the

National Union policy is not a "higher-level" policy, and it does

not refer to the Great American policy. Accordingly, the clause
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is unavailing to plaintiffs' argument.

Because we vacate those parts of the judgments appealed

which require Great American to indemnify plaintiffs based on the

foregoing analysis, we need not reach the issue of whether

National Union violated the anti-subrogation rule by commencing

this action.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 8, 2008
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JU,

SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT,

Angela M. Mazzarelli,
Richard T. Andrias
David B. Saxe
Luis A. Gonzalez
John W. Sweeney, Jr.

2905
Index 570041/06

_______________________x

TOA Construction Co., Inc.,
Petitioner-Appellant,

-against-

Michael Tsitsires,
Respondent-Respondent,

"John Doe,H et al.,
Respondents.

_______________________.x

J.P.

JJ.

Petitioner appeals from an order of the Appellate Term of the
Supreme Court of the State of New York, First
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SAXE, J.

The laws of rent stabilization do not allow for the

indefinite retention of the right to rent-stabilized premises by

a tenant who does not actually reside in the premises and has no

intent to return to reside there at any point in the future.

This is no less true where, as here, the tenant's inability to

ever reside there is caused by his mental illness. An apartment

used by the tenant solely as a mail drop and storage space and

occupied, when it is occupied at all, only by the tenant's

companion, should not be treated as the tenant's residence.

Unless there is evidence at trial supporting a conclusion that

the tenant will at some point be able to actually reside in the

apartment, his absence should not be deemed excusable, and his

abandonment of the premises as his residence should be

acknowledged as such.

The facts of this case were fully presented to the trial

court, and that court's findings were not disputed, challenged,

or altered by Appellate Term. Indeed, Appellate Term explicitly

declined to second-guess either the trial court's assessment of

credibility or its conclusion that respondent's mental illness

prevented him from actively using the apartment. Although it

reversed the trial court's holding, the reversal was based only

upon the application of the law to the facts found by the trial
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court. Yet, our dissenting colleagues would make an entirely new

set of findings, based upon their own assessment of the evidence,

after rejecting consideration of certain materials upon which

they say the trial court improperly relied. Further, the dissent

would rely upon materials entirely outside the record, including

assertions contained in recent newspaper articles. We reject the

implicit suggestion that we adopt the dissent's alternative

assessment of the evidence instead of the trial court's

assessment. Rather, we rely upon the previously undisturbed

findings of the trial court, especially its rejection of

:respondent's testimony that.heresided in the unit for extended

periods of time during the Golub period (see Golub v Frank,65

NY2d 900 [1985]).

The sad facts of this case, as found by the trial court,

naturally incline one's sympathies toward respondent tenant, who

suffers from debilitating mental illness that has propelled him

into the life of a homeless person, despite his rights as a

tenant in petitioner's deteriorating single-room occupancy (BRO)

building. However, the tone employed by the dissent, accusing

this Court of "facilitating a notorious slumlord's 20-year effort

to empty its building of all tenants by evicting respondent

tenant from his rent stabilized apartment," is misguided. It is

the responsibility of this Court to dispassionately apply the law
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to the facts as found, notwithstanding the well intentioned

impulse to protect the interests of a mentally ill individual or

the desire to rule against the interests of a party characterized

by newspapers as a "slumlord." It is incumbent upon us to

correctly frame the rules of law that apply in this primary

residence litigation. When the law is accurately stated, and

applied neutrally to the facts as found by the trial court, it

becomes clear that the findings of fact and conclusions of law 'of

the trial court should have been upheld. We therefore reverse

the order of Appellate Term, which, contrary to the ruling of the

tr.ial. court, held that the tenant;' s extended absence from the

subject premises was excusable and that he had not abandoned?l.the

tenancy.

This holdover proceeding to terminate respondent's tenancy,

on the ground that the apartment was not his primary residence,

was commenced on December 7, 2000, following the landlord's

service on July 14, 2000 of a Golub notice of expiration of

respondent's tenancy as of November 30, 2000.

Respondent has been a rent-stabilized tenant in the BRa

since 1970. Over the years, the building fell into a state of

chronic disrepair, and the trial court found the apartment to be

uninhabitable when it inspected the premises on April 27, 2005.

But, this litigation does not turn on the habitability of the
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apartment, or even on the nefariousness of the landlord; it

simply concerns whether petitioner established that respondent

did not maintain his primary residence there during the Golub

period, December I, 1998 through November 30, 2000.

Although his exact diagnosis was disputed, it is established

that respondent suffers from a mental illness, which includes a

panic disorder, that has resulted in his feeling compelled to

spend virtually all his time away from the subject apartment.

The credible evidence established that respondent lived the

lifestyle of a homeless person in a psychologically "safe" area

with:tn a,~20-block radius of the building. He kept his peli'sonal'l

possessions in the apartment, ; and his mail. was delivered .there,.'

but notwithstanding his testimony to the contrary, which the

trial court rejected as incredible, he rarely went there. He did

not even maintain possession of the key, having given it into the

custody of his girlfriend of 35 years, who used the apartment

somewhat more frequently, as a place to shower and for storage of

her personal possessions. The testimony that the trial court

found to be credible, which Appellate Term left undisturbed,

reflected that during the relevant period respondent stopped in

at the apartment a handful of times but cannot be said to have

resided there.

To begin the necessary analysis, we must first consider the

5



landlord's initial burden in this unusual situation. The Rent

Stabilization Code permits a landlord to recover possession of a

rent-stabilized apartment that "is not occupied by the tenant ...

as his or her primary residence" (9 NYCRR 2524.4[cJ). Respondent

suggests that to do so the landlord has the legal obligation to

establish not only that the tenant does not reside in the subject

apartment but also that the tenant has an alternative primary

residence. In this regard, respondent relies upon this Court's

holding that "[iJn a nonprimary residence case, the burden is on

the landlord to establish that the tenant maintains a primary

residence"in,a place other than the subj ect premises" (Sharp v,

Melendez,'i139AD2d 262, 264 [1988J).

Respondent also emphasizes the word "primary" in the phrase;

"primary residence," arguing that the concept implicitly requires

the existence of a second residence, rendering one residence

primary and the other secondary, and that the concept of primary

residence is therefore, by definition, inapplicable when the

tenant concededly has no other residence. Where there is only

one residence, respondent contends, that residence is necessarily

the tenant's primary residence.

We conclude, however, that the dissenting justice at

Appellate Term in this case is correct: The statement made in

Sharp v Melendez imposing on the landlord the burden of
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establishing that the tenant maintains a primary residence in a

place other than the subject premises is simply inapplicable to

circumstances such as these. Importantly, Sharp v Melendez and

similar cases involved situations in which the basis of the

landlord's claim was that the tenant resided in different

premises than the one at issue. But, as the trial court here

explained, establishing that the tenant has an alternative

primary residence is merely one way for the landlord to meet its

evidentiary burden; it is not the only way.

The essence of the nonprimary residence claim is that the

tenant lacks an "ongoing, substantial,physical.nexus with the

controlled premises for actual living purposesll (Emay Props.

Corp. v Norton, 136 Misc 2d 127, 129 [App Term, 1st Dept 1987]).

The terms of the Rent Stabilization Code do not require proof

that the tenant maintain an alternative primary residence (see 9

NYCRR 2524.4[c], supra). A prima facie showing of nonprimary

residence could be successfully made simply by proof that a rent

paying tenant was absent from the apartment and kept no

belongings there during the relevant period, without the

introduction of any information about where the tenant had gone.

The majority at Appellate Term, without rejecting the

finding that respondent did not actually live in the apartment,

held that his absence must be deemed excusable for purposes of
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nonprimary residence analysis because the record showed that

"there was no abandonment of the premises or establishing of any

new residence" (quoting Katz v Gelman, 177 Misc 2d 83, 84 [App

Term, 1st Dept 1998]). But, the facts here are not comparable to

those in Katz v Gelman or other cases in which tenants

established that their extended absences from their apartments

were excusable (see e.g. Coronet Props. Co. v Brychova, 122 Misc

2d 212 [1983], affd 126 Misc 2d 946 [App Term, 1st Dept 1984]).

In Brychova the tenant demonstrated that she had to be away from

home due to the exigencies of her profession. In Katz, the

tenant was absent because of his health. Irfrportantly, each

;'instance it was established that the tenant fully intended to

return to and reside in1the apartment as soon as practicable. In

Brychova, the tenant was an itinerant professional soprano and

voice teacher who spent all but a handful of days each year away

from home at professional engagements. In Katz the tenant was

absent from his leased premises while he was institutionalized in

various transitional residential facilities for treatment of

depression and substance abuse, with the intent of preparing to

return to independent living.

While, as in Katz (177 Misc 2d at 84), it is clearly a

mental health problem that causes respondent to be absent from

the subject premises, unlike the situation in Katz, there is no

8



credible evidence indicating that respondent will ever return to

and reside in the subject premises, or even that he has any

intent to do so. Indeed, there is no reason to conclude, based

upon the credible evidence in the record, that respondent can be

cured of his need or compulsion to stay out of the subject

premises. Regardless of how understandable is his decision to

decline any offered medication or treatment, nothing in the

record supports a conclusion that respondent had any true intent

or ability to achieve a cure for his illness that would allow him

to take up real residence in the apartment. Since there is no

; credible basis in the record to conclude that respondent might in

the f,uture be willing orabl.e to resume actual residence in the

apartment, the logic of Katz v Gelman has no application to this

case.

The dissent, while agreeing with the conclusion of Appellate

Term that respondent's absence is excusable and that he did not

abandon the premises, also emphasizes testimony rejected by the

trial court to the effect that respondent actually resided in the

apartment during the period in question. While paying lip

service to the rule that the trial court's findings of fact

should not be disturbed unless they could not be reached under

any fair interpretation of the evidence, the dissent essentially

relies on the testimony of respondent and his companion to find,
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contrary to the trial court's finding, that respondent intends to

reside in the premises in the future, and, indeed, that he has

resided there since at least 2001. The dissent even cites the

testimony that the trial court squarely rejected, in which both

respondent and his companion stated that during the Golub period

respondent was present in the apartment every day.

However, we decline to make new findings of fact upon our
.

own review of the record, despite our authority to do so. There

are important reasons for the deference with which we generally

approach the findings of a trial court, particularly regarding

credibility. A decision ,'bya trial court adds up to more than

the sum of its partsi it takesitnto account the judge's firsthand

impressions, as well as the. judge's experience with similar

cases, particularly in specialized courts such as the Housing

Court.

The trial court's finding regarding respondent's credibility

should standi by the same token, we should defer to the court's

rejection of respondent's and his companion's testimony as to

their continued presence in the apartment during the Golub

period. Reliance on respondent's telephone bills to buttress the

conclusion that respondent did not abandon the apartment is

misplaced. It is already established that respondent's companion

frequently uses the apartment and that respondent keeps personal
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possessions there and uses it as a mail drop. None of these

facts establish his intent to return to live there, and neither

do his telephone bills. The manner in which respondent uses the

subject premises, as a storage facility and mail drop, should be

recognized, and treated, as tantamount to an abandonment of the

premises for residential purposes.

The dissent's citation to recent newspaper articles to

support its assertion of facts regarding respondent's recent

residence at the premises should not be countenanced. When we

review an order on appeal, we do so on the evidence presented in

the,. record on appeal, not on purpor,ted facts, gleaned frOID!

newspaperJarti.cles. Indeed, in"this:,matter the relevant time

period of residency was December 1" .1"998 through November 30,

2000. To the extent the respondent's future intent to reside in

the premises was relevant, such intent had to be established

before the trial court, not in assertions extraneous to the

record and not even introduced by the parties. Furthermore,

judicial notice of facts is reserved for ~matter[s] of common and

general knowledge, well-established and authoritatively settled"

(Prince, Richardson on Evidence § 2-201 [Farrell 11 th ed]

[internal quotations marks and citation omitted]). Judicial

notice of a fact such as a tenant's residency in a building may

not properly be based upon a factual assertion simply because the
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assertion is contained in a newspaper article.

The evidence contained in the record that was accepted as

credible by the trial court shows that respondent did not reside

in the apartment during the Golub period, that he did not intend

to return to reside there, and that there is no reason to believe

he will be able to reside there in the future. However

sympathetic respondent's plight, the concept of rent-stabilized

tenancy is warped beyond recognition if a tenant who is

permanently absent from the apartment, using it only as showering

facilities for his companion and as storage space and mail drop

for himself, without any indication that he will ever be able to

reside there again, may nevertheless be<entitled to be treated as

a rent-stabilized tenant who has not abandoned the apartment.

It should be noted that when we conclude that a tenant who

does not reside in his apartment may not properly be said to be

using it as his primary residence, we are not "findingH that the

tenant's primary residence is a park bench. I think we all agree

that a person cannot maintain a primary residence on a park

bench. But, the question for the court is solely whether the

tenant has maintained an "ongoing, substantial, physical nexus

with the controlled premises for actual living purposes H (see

Emay Props. Corp. v Norton, 136 Misc 2d 127, 129 [1987], supra),

or whether, instead, he has abandoned the premises that served at
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some earlier time as his residence. The answer is, during the

relevant period respondent did not maintain the required

substantial physical nexus with the premises for actual living

purposes, and he had no expectation of doing so.

Having determined that respondent failed to counter

petitioner's showing with his own credible evidence demonstrating

either that during the Golub period he used the premises as his

primary residence or that his absence is excusable, we may not

allow respondent to claim the rights of primary residency based

solely upon the use of the apartment by his longtime companion.

This is.. not because we.find that she is: some sort of "transient

girlfriend," as the dissent implies, but because the record does

not establish tenancy rights on her part, despite her longtime

relationship with respondent. As the dissent acknowledges, this

proceeding did not raise or address any claim to succession

rights or any other rights invested directly in respondent's

companion.

I recognize that part of the impetus for the dissent's view

is that the landlord here allowed the premises to become

uninhabitable with the intent of emptying the SRO building of all

tenants. Yet, the landlord's conduct and intentions, whatever we

think of them, had no impact on respondent's virtual abandonment

of the apartment as his residence. Had respondent successfully

13



demonstrated that his absence from the apartment was due to its

uninhabitable condition, and that he would return and reside

there if it were made habitable, the landlord's conduct would

have been relevant to the question whether respondent's absence

from the premises should be considered uexcusable" for purposes

of primary residence analysis. But, the evidence established

that respondent's absence from the premises was due to his mental

illness, not the condition of the apartment.

Additionally, the fact that respondent applied for public

housing that would accommodate his disability, stating on the

application.that he was homeless, but failedto.take the

necessary action to accept .the ultimate offer of an apartment

within his Usafe area" of the city lends further credence to the

conclusion that his mental illness was the substantial impediment

to his maintaining his residence in the subject apartment, or any

apartment. Had he been motivated by the need for a clean and

habitable apartment, rather than impelled by his mental illness,

he would have done what was necessary to take the offered

apartment.

The dissent correctly observes that the goal of the rent
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stabilization framework, "to alleviate the shortage of housing in

New York City by returning underutilized apartments to the market

place" (Matter of Herzog v Joy, 74 AD2d 372, 374 [1980], affd 53

NY2d 821 [1981]), is not served by permitting the ouster of this

tenant, since the landlord's interest is in emptying the building

of all tenants, rather than in replacing this tenant with a

tenant who will actually reside there. Nevertheless, application

of the primary residence rules is not limited to those landlords

who can establish that they are acting in good faith to return

underutilized housing to the market. Whether the tenant

. ;.maintains an "ongoing, substantia:l, physical nexuswithrthe

·uLcontrolled premises for actual living purposes" (Emay Props. v

Norton, 136 Misc 2d at 129), depends upon the tenant's Gonduct in

relation to the property, not the landlord's intended future use

of the building.

The questions the Court must answer are: (1) did the

petitioner establish that the tenant lacked an "ongoing,

substantial, physical nexus with the premises for actual living

purposes," and (2) if so, did the tenant establish an intent to

resume living in the premises when it became possible? Here,

petitioner made the requisite showing, and respondent failed to

establish an intent to return so as to overcome the prima facie

showing. On the evidence before it, the trial court correctly
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determined that the apartment was not being used as respondent's

primary residence and would not be so used in the future.

We conclude that petitionerts claim is established, based

upon the facts as found by the trial court t that respondent does

not t and will not in the future t use the subject premises "for

actual living purposes t H and that therefore it is not his

residence.

AccordinglYt the order of the Appellate Term of the Supreme

Court of the State of New York t First Department t entered

December 21 t 2006 t which reversed a final judgment of the Civil

Court t New York County (Gerald LeboYits t J.) t entered July

2005, awarding possession afternonjury trial to peti,tioner

landlord in a nonprimary residence proceeding t and awarded final

judgment to respondent tenant dismissing the petition t should be

reversed t on the law t without costs t and the judgment of

possession awarded in favor of petitioner landlord reinstated.

All concur except Mazzarelli, J.P. and
Andrias t J. who dissent in an Opinion by
Andrias t J.
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ANDRIAS, J. (dissenting)

Because the majority, in the guise of protecting "those

landlords who can establish that they are acting in good faith to

return underutilized housing to the market," is in reality

facilitating a notorious slumlord's 20-year effort to empty its

building of all tenants by evicting respondent tenant from his

rent stabilized apartment in the landmarked Windermere on the

dubious ground that he has abandoned the only home he has had for

the past 35 years to take up residence in the City's streets and

parks, I dissent. Not, as the majority suggests, because of

undue.. sYffipathy for respondent tenant ,or ·adesire to ruleagainst';\

a notorious slumlord, but because the;,trial court's decision.in

petitione.r landlord's favor is seriously f.lawed and riddled witb

significant misstatements of fact and mischaracterizations of the

trial testimony. Accordingly, I would affirm the Appellate

Term's well reasoned finding that respondent's absences from his

apartment must be deemed excusable for purposes of nonprimary

residence analysis, at least on this record, which shows there

was no abandonment of the premises or the establishment of any

new residence.

Petitioner seeks to recover, on nonprimary residence

grounds, a rent-stabilized room in the Windermere, an eight-story

single-room occupancy building at 400 West 57th Street in
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Manhattan, which was declared a New York City landmark in 2005 as

an example of one of the first apartment buildings in New York.

The now 59-year-old tenant, Michael Tsitsires, whose sole source

of income is SSI benefits, has lived there since 1970, when he

moved into the building with Alberta Lang, his constant companion

for the past 35 years. His room is one of six rooms opening off

a common hallway in a suite designated Apartment 4A, which also

has a common kitchen and two bathrooms. At the time that he and

Ms. Lang moved into the apartment, all six rooms in the apartment

were occupied; however, over the years, petitioner, which bought

the building 1985, allowed the premises to fall into a state i;"

of chronic ,;d,isrepair. By 1996 there were' only, 11 tenants

remaining "in.ithe entire building, and at the time of trial in

2005 there were only 7 tenants remaining. At all times relevant

to this proceeding, Mr. Tsitsires was the tenant of record, and

he and Ms. Lang were the only occupants of Apartment 4A.

Petitioner's case is based solely on circumstantial

evidence, since there is no direct evidence that respondent was

not actually living in his apartment with Ms. Lang from December

I, 1998 to November 30, 2000, the so-called Golub, or relevant,

period (see Golub v Frank, 65 NY2d 900 [1985]). Instead,

petitioner relied upon the testimony of its former building

manager Brian McBrinn, who, at the behest of petitioner's
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attorney, was paid approximately $3,000 to place a surveillance

camera disguised as a smoke detector in the building's lobby from

August 17 to December 3, 2001, in order to record the comings and

goings of the tenants especially for this litigation. Mr.

McBrinn testified that during the relevant period, at a time when

he was not yet the building manager, he had never seen respondent

in his fourth-floor apartment and only saw him "in passing," six

or seven times, in the building lobby. He also testified that he

reviewed the 1,000 hours of videotape taken by the surveillance

camera and was able to identify respondent entering the building

on two occasions, November 24 and December 2,2001 (;the trial

court's decision mistakenly states that he saw respondent only

once on the videotapes) .

However, not only was Mr. McBrinn's testimony regarding

respondent's purported absence from the premises more than a year

after service of the notice of termination "irrelevant to the

issue of whether at the time petitioner served the notice of

termination, respondent tenant continued to maintain a

substantial physical nexus to the premises" (Ascot Realty LLC v

Richstone, 10 AD3d 513, 513 [2004], lv dismissed 4 NY3d 842

[2005]), but, inasmuch as Mr. McBrinn did not personally see or

personally videotape the comings and goings in the building's

lobby depicted by the 1,000 hours of surveillance videotape that
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he reviewed, there was an inadequate foundation for the

introduction into evidence of such videotapes, which were taken

solely for purposes of this litigation (compare People v Fondal,

154 AD2d 476, 476-477 [1989], lv denied 75 NY2d 770 [1989]

[videotape purporting to show defendant and his accomplice in the

act of shoplifting admissible where store employee testified that

he watched the event on closed circuit television as it occurred

and that videotape accurately depicted what he observed]). In

Zegarelli v Hughes (3 NY3d 64, 69 [2004]), the case cited by

counsel at trial and, in my opinion misinterpreted by the trial

court when it concluded that Mr. McBrinn did~not have to be next

to the "tapeR all the time, the Court held that there was nothing

wrong with the authentication of the videotape of an accident

victim since the videographer who took the video testified that

it correctly reflected what he saw. The Appellate Division

dissent in that case, which was essentially the basis for the

Court's reversing and ordering a new trial, reflects that

defendant's investigator personally made the surveillance

videotape of plaintiff "quickly and vigorouslyR shoveling snow

between the time of his automobile accident and trial (303 AD2d

916, 917 [2003]). Clearly, Mr. McBrinn was in no position to

testify that the images on the videotape accurately depicted

three months of activity in the building's lobby. He only
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reported to the court what he saw or did not see on the

videotapes. The trial court never watched the videotapes.

Petitioner argued that the videotapes were relevant because

respondent testified at deposition that his usage of the

apartment during the period depicted in the videotapes was the

same as his usage of the apartment from 1998 to 2000. However,

despite repeated efforts, counsel for petitioner was unsuccessful

in his attempts on cross-examination to establish through

respondent's own testimony that his pattern of daily activities

during the relevant period, from December 1998 through November

OOO,was the same as during that three-month period in 2001,.

"After a six-day trial <in 2005, during which the court

personally inspected respondent's room and found it to be

virtually uninhabitable, the court found that petitioner had met

its burden of showing that respondent did not use the apartment

as his primary residence or for actual living during the Golub

period, i.e., from December 1998 through November 2000. In
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pertinent part, the court found that respondent

"maintained a homeless lifestyle likely
caused, one psychiatrist explained by
substance abuse. Another psychiatrist stated
he is claustrophobic and hates his apartment
... that petitioner proved that respondent
abandoned the apartment to live on the
streets, in the park, on stoops, and at his
friends' homes ... that respondent's mental
disabilities do not constitute an excusable
reason for his absence from the subject
apartment [and] [r]espondent failed to show
that he will return and use the apartment as
a primary residence."

In reversing the trial court and dismissing the petition,

Appellate Term noted that " [respondent/s] testimony that l in

addition to living on the streetl he stays inside his apartment 'I

wi thout venturing out I for months at a time, was rej ected by:. the

trial court as incredible, andw.e do not second-guess the court IS

finding on that issue." Nevertheless, although it did not

question the trial court's finding on that particular point l it

held that "[i]n the particular circumstances of this case l and

considering the undisputed facts that tenant at all times kept

his clothing and personal belongings in the apartment and

received mail there l we find unavailing landlord/s contention

that tenant relinquished or abandoned the unit as his primary:

residence." The court continued l "While the substantial

emotional difficulties daily: faced by: tenant appear to have

prevented him from actively: using the apartment, tenant's
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absences must be deemed excusable for purposes of nonprimary

residence analysis, at least on this record which shows that

'there was no abandonment of the premises or establishing of any

new residence' (Ka tz v Gelman, 177 Misc 2d 83/ 84 [1998])"

(footnote omitted) .

The majority suggests that Appellate Term/s reasoning is

somehow flawed and that " [w]hen the law is accurately stated, and

applied neutrally to the facts as found by the trial court/ it

becomes clear that the findings of fact and conclusions of law of

the trial court should have been upheld." However/ while the

majority,would have us adhere'to the rule that in a close case

the reviewing court should take into account the fact that the

trial judge had the advantage of see&ngthe witnesses and adopt

the trial court/s findings without question/ this is not a close

case. The trial court/s decision/ which the majority adopts

without question/ is seriously flawed and based on

mischaracterizations and outright misstatements of the trial

evidence and depends primarily upon deposition testimony that was

never admitted into evidence and videotapes that were not only

irrelevant but were also never properly authenticated and

therefore should not have been admitted into evidence.

As but one example of its erroneous findings, the trial

court states in its opinion that "[t]he entire EBT transcript was
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admitted into evidence on both side's [sic] consent ll ; however,

there is nothing in the record that reflects such consent.

Indeed, the record indicates just the opposite. After counsel

for respondent said she was going to move to strike petitioner's

posttrial memo because, rather than citing the trial transcript,

it repeatedly cited deposition testimony and other items that

were not in evidence, the court specifically asked: "Remind me,

was the deposition transcript put in evidence? Trisha Lawson

(counsel for respondent): No. Pages 143 to 148 of the second

day, November 30 th were stipulated that that's in fact what was

transcribed at that time. There was no - The Court: Nothing.'

else? Trisha Lawson: No. The Court: Okay.ll

Despite the fact that the deposition testimony was never

admitted into evidence and counsel for petitioner never used it

to impeach respondent on cross-examination, it was heavily relied

upon in support of petitioner's arguments in its posttrial

memorandum. These arguments seem to have been fully adopted by

the court, which used respondent's deposition testimony as a

major basis for finding his trial testimony incredible. 'The

court's decision compared Mr. McBrinn's testimony to respondent's

deposition testimony that he regularly used his apartment while

the video camera was recording the activity in the building's

lobby and concluded that "[t]hat discrepancy shows the
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unreliability of respondent's testimony." The court also used

respondent's deposition testimony to support the most important

part of its decision when it stated that "[r]espondent further

corroborated McBrinn's testimony when he stated at his EBT that

he used the subject apartment for the same amount of time during

the Golub period as he did when petitioner was videotaping the

subject premises' lobby." Even counsel for petitioner who, as

noted by counsel for respondent, improperly recited deposition

testimony and other items not in evidence in his posttrial

memorandum, acknowledged, in summing up to the court, that "[t]he

evidence that was presented basically ,consisted of verbal

testimony from Brian McBrinn versus the,verbal testimony of

Michael Tsi tsires, as well as the documenta:r:y; ..evidence that was

presented, the Article 78 admissions as well as the videotape."

Yet, despite that argument in open court, in his posttrial

memorandum, counsel for petitioner stated that petitioner's case

was additionally proven through "[r]espondent's testimony both at

his EBT and trial." Given such a patently erroneous

mischaracterization of the trial evidence and the trial court's

mistaken reliance upon it in its decision, there is no need to

give the decision any deference, and Appellate Term, like this

Court, had the authority, which is as broad as that of the trial

court, to render the judgment it found warranted by the facts
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(see Northern Westchester Professional Park Assoc. v Town of

Bedford, 60 NY2d 492, 499 [1983] i CPLR 5501[d]).

Now, in reversing Appellate Term and adopting the trial

court's decision without question, the majority dismisses our

holding in Sharp v Melendez (139 AD2d 262, 264 [1988] [uIn a

nonprimary residence case, the burden is on the landlord to

establish that the tenant maintains a primary residence in a

place other than the subject premises"] as Usimply inapplicable

to circumstances such as these." It then concludes that U[a]

prima facie showing of nonprimary residence could be successfully

made simply by proof thab'a rent-paying teriaht, was absent from

the apartment and kept no belongings there during'; the relevant

period, without the introduction of any information about where

the tenant had gone." In other words, absent any evidence that

respondent has taken up residence elsewhere, petitioner only has

to prove that respondent abandoned his apartment. While the

majority agrees that if there were any basis to conclude that

respondent might in the future be willing or able to resume

actual residence in the apartment we could properly employ the

logic used in Katz v Gelman (177 Misc. 2d 83 [1998] supra), it

completely ignores the testimony of petitioner's only fact

witness, Mr. McBrinn, and finds that no such evidence exists.

Moreover, despite the majority's intimations to the
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contrary, the applicable law is not in dispute, only its

application to the facts of this case. And, even using the

standard espoused by the majority, it is clear that petitioner

has not met its prima facie burden of proof, since it is

undisputed that respondent and Ms. Lang kept all of their

furniture I appliances and personal belongings in their apartment

throughout their tenancy. In facti that theYI like every other

apartment dweller l kept or "stored" their personal belongings in

their apartment is used against respondent by petitioner, the

trial court I and now the majority to find that he did not live in

his apartment I but used it qnly.to store his belongings l as a

,mail drop I and to let his girlfriend take showers. As explained

by counsel for respondent at trial l however, counsel was the one

who first used the terms "stored" or "storage / " when she asked

respondent if he rented storage space elsewhere or stored his

belongings anywhere other than his apartment. Counsel for

petitioner then started using the term l and it was adopted by the

trial court and now the majority to conclude that the apartment

was only used as storage space. There is simply no testimony to

support such a conclusion.

As to petitionerls burden of proof l the trial court

correctly noted that determining a tenant/s physical nexus to his
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apartment is "a fact-sensitive inquiry" and that,

" [u]nder Rent Stabilization Law (9 NYCRR) §

2200.3(j), the factors the court must
consider include, but are not limited to (1)
whether respondent uses an alternative
primary address on any tax return, motor
vehicle registration, driver's license, or
other document filed with a public agency;
(2) whether respondent registered to vote
using an alternative address; (3) whether
respondent lived in the apartment for less
than 183 days in the most recent calendar
year; and (4) whether respondent sublet the
apartment."

It also correctly noted that no one factor is determinative and

that other factors are considered by the courts. However, in its

iT .decision, the court used the only documentary evidence of

respondent's residence, i. e., his phone bills and bank staTtements

addressed to him at his apartment, against him, and never

addressed the most obvious factor relevant to this case, i.e.,

whether the tenant's alleged absence from his apartment was for

more than 183 days a year.

With regard to that issue, respondent testified that during

the period in question he spent seven or eight months out of each

year in his apartment, the amount of time varying with the

season. In response to petitioner's counsel's question on cross-

examination, respondent denied that he "might have been during

the window period not at the apartment for six months out of the

year." Also, contrary to the trial court's characterization in
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its decision, respondent never testified "that he would not spend

any time in the apartment for weeks and sometimes months at a

time." When he was asked by the court, "Those months when you

were not at home, where were you?," respondent replied "It wasn't

always months. I am saying over years, times it might have went

into months [i.e., cumulatively]". Moreover, the court, which

did a tally of the time respondent spent away from his apartment

during the entire two-year period, found that "[i]t is somewhere

between four to a little less than six months". Thus, even

accepting that figure as accurate, and petitioner does not even

mention or question it, there is no evidence that respondent ,ever

exceeded "the 183 -day period of unexplained, absence permitted ~b}n

the applicable statute. Indeed, counsel for petitioner, whoab

times appeared to be mischaracterizing respondent's testimony and

putting words in respondent's mouth, specifically asked, "Would

it be correct to say when you said you spend more than six months

a year in the apartment that you spend more than a 183 days away

from the apartment?" Respondent answered, "No, I don't think

so."

The majority also states that "there is no credible evidence

indicating that respondent will ever return to and reside in the

subject premises, or even that he has any intent to do so";

however, this statement overlooks the cross-examination testimony
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of petitioner's only fact witness, Brian McBrinn, that clearly

establishes that respondent, while perhaps adopting what the

trial court characterized as a "homeless lifestyle" because he

spent a lot of time away from his apartment, never abandoned his

apartment and always considered it his home or, as relevant to

this appeal, his primary residence. Curiously, the majority

makes no mention of and studiously ignores Mr. McBrinn's

testimony, which the trial court found "honest and accurate" and

"exceptionally candid and reliable."

While much was made of Mr. McBrinn's testimony that he never

saw respondent going into or coming out of, his apartment, Mr.

McBrinn also testified that the first and only time he was ever

in Apartment 4A was after the relevant period, when he went there

with respondent, Ms. Lang, and respondent's attorney to install

emergency lighting and carbon monoxide and smoke detectors. Even

then, he only was in the front part of the common hallway in the

apartment and never saw respondent's room, which was at the far

end of the hallway. Nevertheless, Mr. McBrinn's testimony is

significant not so much as to his observations in the post

petition period from August to December 2001, but as to his

observations in the building during the relevant period.

Aside from its attempt to use events subsequent to the

relevant period to prove its case, petitioner proceeded primarily
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on the theory that if Mr. McBrinn, who was only a frequent

visitor to the building at the time (he never lived in the

building and did not become its manager until December 2000), did

not see respondent during the relevant period, then the only

conclusion to be reached is that respondent was not there.

However, the trial court, in adopting this rationale, discounted

respondent's testimony to the contrary in a highly selective

manner, and ignored the testimony of Ms. Lang and Mr. McBrinn

that painted a very different picture.

Mr. McBrinn, who had been hired as the building's

superintendent and managing agent in December;;2 0 0.0 but had

recently been. fired for making the building less desirable to

prospective buyers by telling them that there were still rent

stabilized tenants in the building (rather than squatters as

claimed by the building's owners in Tokyo), testified that during

the relevant period he was only an independent contractor who did

whatever work was needed in the building. He also testified that

petitioner, an absentee landlord that wanted to empty the

building and treated the few remaining tenants like "dreck," told

him to do the bare minimum in repairs to avoid Buildings

Department violations.

Mr. McBrinn testified that the few times he ran into

respondent in the building were in passing as he (Mr. McBrinn)
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entered or left the building. Respondent testified that in order

to avoid people he would wait outside until the lobby was empty

and then rush upstairs to his apartment. This is consistent with

McBrinn's testimony that, whenever he saw respondent in the

lobby, he seemed to be waiting. Ms. Lang also testified that she

tried to avoid McBrinn. Although he visited the building during

"business hours" to make whatever meager repairs he was told to

do, he regularly visited his best friend, the resident building"

manager, who apparently was dying and who lived in an apartment

across from the mailboxes, which were located off the lobby and

around the corner .. from the elevator. However, when he was in

that apartment, he could not hear, let alone see, what was going

on in the lobby. Mr. McBrinn testified that although he seldom

or never saw respondent in the building, Ms. Lang "was in and out

of the building all times on a continual basis." The Court: "So

you didn't see him very often and when you saw him, you saw him

outside." The Witness: "Exactly. He was the most notorious

agoraphobic, claustrophobic."

Significantly, again with regard to the pertinent period of

time between 1998 and 2000, Mr. McBrinn testified: "I'm simply

saying there was definite activity in and out of the apartment.

It was not lying fallow." As to Ms. Lang, he testified that he

saw her "very regularly" going up into the apartment where she
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would sometimes remain for five minutes. "Sometimes she would be

up there for a long time, it was totally random." Mr. McBrinn

also testified that "there were clearly people inside, but they

weren't coming to the door." On other occasions when he went to

the apartment, or he did inspections of the building from top to

bottom on a continual basis ("probably a couple of times a day"),

he would notice that "there was someone inside, but they never

made themselves known to me." This testimony is significant

because there was no evidence that anyone other than respondent

and Ms. Lang was living in the apartment. Yet the majority

~totally ignores it.

When asked why he said that respondent lived on the street

and it was impossible to get in touch with him, Mr. McBrinn

answered: "Urn, I guess it's hearsay.1f When he spoke to

respondent subsequently, respondent told him that he had

"problems. If "Q. Did he admit he lived on the street to you? A.

For a period of times, yes, but always with the understanding

that that was where he lived. That was his apartment. That was

his home. That was his residence. 1f "Right, this is where he

lives. This is his home. 1f As to Apartment 4A, where respondent

had a room, Mr. McBrinn could tell that "it's been occupied

consistently."

Mr. McBrinn's testimony is consistent with respondent's own
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testimony regarding his reclusiveness, which was plausible, given

his emotional problems. For example, when asked how often he saw

Mr. McBrinn, he responded,

" [B]etween me avoiding him and him not being
around too often I would say I see him maybe
once a week or once every two weeks,
something like that. Q. Do you answer your
door if someone knocks on it? A. No way.
Q. What do you do? A. I just remain silent
and hope they go away./I

At another point respondent was asked how often he saw the other

tenants in the building, to which he replied,

"Not very often./I "Q. And during the
relevant time period how much did you see?
A. Less because I avoided them. Q. What
steps did you take to avoid seeing other
tenants? A. If I was<ready to leave my
apartment I heard somebody in the hallway I
waited until they went about their business,
either went into their house or got in the
elevator and left. If I was coming in the
building and someone was behind me I would
rush upstairs to my house and get inside or I
would kind of hide around the corner because
over the years it became like tenant against
tenant./I

Mr. McBrinn further testified that after he and respondent

started talking during the summer of 2004, respondent "was very

available and he looked - he looked like a different person. I

mean he looked - he looked healthy and he was outgoing and able

to talk and when we did. You know, suddenly I would see him a

lot in the building, you know, it was nice to see him. He was
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[an] earful, we talked about just stuff relating to the

building. II This testimony is consistent with the evaluation of

respondent's expert, who found that respondent was no longer

suffering from depression. It is also consistent with

respondent's testimony that when he realized that petitioner was

trying to evict him he made a concerted effort to make himself

more visible in the building.

With regard to the condition of the building, Mr. McBrinn

testified that he did the minimum maintenance to make the

building seem usuperficially sound and in compliance with City

regulations as much as possible, so that they were not cited,

getting violations and dragged int·o7court. II Mr. McBrinn also

testified that all of the apartments in the building are bad, but

some are not as bad as others, and that respondent complained to

him that there was mold in his apartment but said he wasn't going

to make a fuss because he knew he wasn't going to get anything

fixed. Respondent never asked Mr. McBrinn to make repairs

because he knew that petitioner would not make repairs in any

event. Mr. McBrinn also recalled that from 1996 to 2000 his

friend, the building manager, told him he had been approached

about many repairs that had to be made in Apartment 4A, but Mr.

McBrinn did not know whether such complaints were made by

respondent or Ms. Lang.
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Respondent and Ms. Lang testified that the stove in the

common kitchen had not worked for 10 years, and the refrigerator

had not worked for the past 6 years, and one of the two bathrooms

was unusable because the ceiling had fallen in. Thus, despite

petitioner's contention and the trial court's finding that

respondent adopted a homeless existence because he "hated" his

apartment, it is not surprising that respondent argues that,

given the apartment's deplorable condition, anyone of sound mind

or otherwise had good reason for hating the conditions he was

forced to live under. In any event, the notion that respondent

hated his apartment is based solely upon a notation in his

medical records that sometime during the 1980s he once said that

to his therapist.

The trial court also gave credence to the now oft repeated

canard that Ms. Lang was some transient girlfriend who

occasionally stopped by the apartment to pick up mail and take a

shower. On the contrary, the uncontradicted testimony of all

witnesses, including Mr. McBrinn, clearly established that Ms.

Lang moved into the apartment with respondent and lived there

with him for 35 years and, although the matter is not in issue in

this proceeding, she would likely be entitled to succession

rights under the rent stabilization laws. The majority, without

any analysis or factual support, simply repeats this canard by
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stating that respondent did not even maintain possession of the

key, instead giving it to his girlfriend, "who used the apartment

somewhat more frequently, as a place to shower and for storage of

her personal possessions."

Both respondent's and Mr. McBrinn's testimony was buttressed

by that of Ms. Lang, whose testimony was seemingly accepted as

credible by the trial court, and who, when asked her relationship

to respondent, replied, "I guess you'd say wife." Respondent

variously described her as his "wife," "significant other" or

"girlfriend." She testified that on an average day during the

relevant period, from December 1998 through November 2000, she

spent all day with respondent ("well pretty: much all the time

except, you know, we would go outside during. the day or sometimes

we go for walks at night, you know, pretty much all day") .

Ms. Lang further testified that at no time during the

relevant period did respondent stay for periods of time in

another apartment; that she and respondent did not work and did

not keep regular hours; that she and respondent had no particular

schedule; that respondent went into the apartment "every day"

during the relevant period; and that they spent time in the park

and generally ate out ("Sometimes we bring food in, yes, but we

can't cook there because we - we don't have a cooking stove.

At the time the stove was not working") She also testified that
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she went to the apartment two or three times a week during the

period from August to December 2001, but did not remember how

often respondent went there during that time.

Ms. Lang also testified that during the relevant period she

and Mr. McBrinn had different schedules and, like respondent, she

"was trying to avoid him. So I wouldn't see him that often

Couple times a week maybe." When asked whether during the

relevant period respondent stayed away from the apartment "for

blocks of time," she replied: "No. Not that I know of. I can't

remember." She testified that she and respondent slept at the

apartment daily, albeit at odd and irregular hours, and that she

did not have any other residence of her own.

Respondent and Ms. Lang both testified that they kept very

irregular hours; that respondent was essentially a night person;

and that respondent and Ms. Lang went out of their way to avoid

meeting people in general and Mr. McBrinn in particular. As to

respondent's testimony that he sometimes spent weeks or months on

end in the apartment without coming out, the trial court simply

found it incredible even though such behavior seems very

plausible for a person with respondent's mental problems. On the

other hand, it seems to have credited respondent's testimony that

at other times he would spend a great deal of time outside. For

instance, with regard to respondent's conceded psychological
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problems, the court concluded this testimony established that

respondent was never in the apartment and lived in Central Park

and on the streets. It then used that scenario to pose a

hypothetical question to petitioner's psychiatric expert, in

response to which the expert opined that it was likely that

"substance abuse was playing a part" in respondent's behavior.

Although the majority faults my reliance upon the testimony

of respondent and Ms. Lang that respondent was in his apartment

every day during the Golub period - testimony it says the trial

court "squarely rejected" - it fails to point to anything in the

record that indicates that the court rejected Ms. Lang's

testimony in any respect. In,fact, the trial court never

rejected Ms. Lang's testimony. On the contrary, in finding

certain parts of respondent's testimony unreliable, the trial

court did so because the testimony conflicted with or was

contradicted by the testimony of Ms. Lang and Mr. McBrinn or by

the videotape.

As to whether this Court's statement in Sharp v Melendez

(139 AD2d 262, 264 [1988], supra) is simply inapplicable to

circumstances such as these, as claimed by the majority, it is

readily apparent that it was an accurate statement of the

landlord's burden of proof in the context of that case, which

presented the question of whether the tenant of record of two
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noncontiguous rent-stabilized apartments in the same building

could claim both as his primary residence. Likewise, it was an

accurate statement of the law in Katz v Lubotta (NYLJ, May 20,

1985, at 13, col. 6 [App Term, 1st Dept], lv denied Dec. 12,

1985, M-5605, cited by the Sharp court), where the question was

whether the tenant maintained her rent stabilized New York

apartment as her primary residence despite the fact that she

admittedly spent the winter months in Florida.

Here, as the trial court, Appellate Term, and even the

majority recognize, the issue is not necessarily whether

lrespondent has established his of primary residence elsewhere at

some specific location, ·but whether he has abandoned the only

.place he has used as his primary residence for the past 35 ff years

with no intention of returning.

The majority concludes that "[h]ad respondent successfully

demonstrated that his absence from the apartment was due to its

uninhabitable condition, and that he would return and reside

there if it were made habitable, the landlord's conduct would

have been relevant to the question whether respondent's absence

from the premises should be considered 'excusable' for purposes

of primary residence analysis. u Yet it finds that "the evidence

established that respondent's absence from the premises was due

to his mental illness, not the condition of the apartment. u
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Again, such conclusion is belied by the trial testimony.

For example, respondent testified that he spent little time in

the apartment during the summer because there was insufficient

wiring to have air conditioning and the apartment was stifling.

On certain occasions during the winter, when the heat in the

building was out of order, he would stay overnight with a friend.

Moreover, the majority claims that the fact that respondent's

lifestyle was unrelated to the condition of the apartment is

further demonstrated by the fact that when he was eventually

offered an apartment in public housing he failed to take action

to .accept the offer. However this conclusion totally ignoresQY

discounts respondent's uncontradicted testimony on the subject.

Respondent testified at trial that he was fearful of being 0

evicted and that, although he never wanted to live in the

projects, he applied for public housing and said that he was

homeless in order to get a priority. Ms. Lang, who seems to do

all the paperwork for the couple and filled out the housing

application for respondent, testified that they said respondent

was homeless because several social workers told them their

living conditions equated to homelessness. Respondent also

testified that, although he had been offered public housing on

two occasions, each offer was withdrawn ("The first one they said

it was too large an apartment, the second one they said it was
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gone"). By that time, he testified, this eviction proceeding had

been commenced and he gave up on finding other housing and

devoted his energies to keeping the only home he had known for 35

years. Lying? Well nobody ever says that Ms. Lang is lying, but

petitioner argues, and the trial court found that respondent's

testimony was incredible because he seemed to have a selective

memory, remembering facts that were favorable to him but being

unable to recall facts that were unfavorable to him.

Respondent's psychiatrist explained that this is common

among people with an obsessive-compulsive disorder. But

petitioner,l s.<psychiatrist testified that the ~combination of

ailments, obsessive-compulsive disorder with agoraphobia and

claustrophobia, described by respondent's psychiatrist is not

contained in the Diagnostic and Statistical Manual of Mental

Disorders, a manual developed to provide billing codes for

medical insurance purposes. So, for that and other dubious

reasons, the court accepted the opinion of petitioner's

psychiatric expert because, after reviewing just 100 pages of

respondent's 500-page medical report, he found some references to

prior substance abuse that respondent's psychiatrist (who was

simply answering questions asked of her at trial) did not

mention. However, the only mention of prior substance abuse was

contained in a 1992 hospital emergency room record. Respondent
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also admitted that he had used marijuana and tried LSD in college

more than 30 years earlier and had become addicted to Valium in

the 1970s. Respondent's psychiatrist was also faulted for not

taking blood and urine samples to rule out present substance

abuse, and for not administering certain standard questionnaires

before diagnosing the aforementioned combination of ailments.

Although a board certified psychiatrist, she was not a board

certified forensic psychiatrist as was petitioner's expert. So

the trial court accepted petitioner's expert's diagnosis (he did

not conduct any tests either) that respondent only has an

"anxiety disorder ,not otherwise specified,". i.e., he has panic

attacks, and that respondent's behavior might possibly be related

to substance abuse. As to respondent's trial testimony denying

any alcohol or substance abuse since the 1970s and reporting that

he had not had a drink in more than 25 years and did not take any

drugs, we are asked to discount such testimony because self

reporting of substance abuse is often inaccurate. Nevertheless,

despite the absence of evidence of recent substance abuse by

respondent, the trial court accepted to some extent the

hypothesis that respondent's homeless "lifestyle" was somehow

related to substance abuse, and the majority now uses

respondent's refusal to take medication to alleviate his panic

attacks as evidence that he has no intention and no ability to
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ever return to his apartment.

Respondent also once told his therapist (sometime in the

1980s) that he hated his apartment. Therefore, we are supposed

to conclude that he is compelled to stay out of his apartment not

because of its unliveable condition but solely because of his

mental problems and his unreasonable hatred of his apartment.

However, respondent and Ms. Lang both testified that sometimes

when he had these panic or claustrophobic attacks he had to get

out of his apartment (sometimes it had the opposite effect and he

would stay in bed for weeks) .

In any event, regardless of what the .proper diagnosis for

respondent's behavior is, one thing that is readily apparent from

his testimony is that he has no concept of time. On the one hand

he would remember seemingly minor details about certain events,

while on the other he could not recall or place a specific time

frame for many others. Thus, while respondent's lifestyle could

be described as unconventional, to say the least, much of his

behavior was attributable to his various emotional problems.

Contrary to the majority's conclusion that petitioner's neglect

of the building and its intention to empty the building of all

tenants is irrelevant because the evidence establishes that

respondent's absence from the premises was due solely to his

mental illness and not to the condition of the apartment, there
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is ample evidence in the record that respondent's absences from

his apartment were the result of a combination of both factors.

How should we treat respondent's testimony? The trial court

seems to have concluded that because respondent lied to get a

preference for public housing, he must be lying now to hold onto

an apartment he hates and doesn't even live in. As to any of

respondent's testimony about his reclusive and other strange

behavior, the court found it incredible even though respondent

admittedly has severe mental problems. What about McBrinn's

testimony on cross-examination about the use of the apartment by

'someone and respondent's stated intention to stay there? The

trial court and the majority simply ignore it.

As a final example of the trial court's mischaracterizations

of the trial testimony and its reliance upon such

mischaracterizations in its decision, the court states that "Lang

stated that the apartment was in much worse condition years ago,"

and concludes, "that the conditions were worse then gave

respondent a motive not to live there and shows either that he

did not live there - so that he did not care about the

apartment's uninhabitable conditions - or that he is so substance

abused that he did not know habitable from uninhabitable."

However, when asked to compare the present condition of the

apartment, which the court and the parties had visited that day,
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to its condition during the relevant period between 1998 and

2000, Ms. Lang testified that "it [now] had a lot more leaks, a

lot more mold, a lot more plaster falling, a lot more water

coming through. So, it's not as neat as it was then. H Their

personal belongings in the apartment were essentially the same

except that they had recently gotten a new microwave. Again, the

trial court reached a conclusion based on surmise and innuendo

that is unsupported by the trial testimony.

Nevertheless, the majority concludes that "petitioner's

claim is established, based upon the facts as found by the trial

court ,that respondent does not', and will not in the future~ use

the subject premises 'for actual living purposes,' and that

therefore.it is not his residence. H

These conclusions, however, totally ignore the foregoing

"honest and accurate H and "exceptionally candid and reliable H

testimony of Mr. McBrinn that respondent never had any intention

of abandoning his home and that, aside from his avowed intention

and willingness to resume residence in the apartment, he has

actually been residing there since at least 2001. Moreover,

although it might be debated whether facts stated in a story in

the New York Times are sufficiently "notorious H for purposes of

taking judicial notice (see generally Prince, Richardson on

Evidence § 2-203 (Farrell 11~ ed] ["In general, judicial notice
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will be taken of all 'notorious facts'"]), I would simply note as

a postscript to the events portrayed at trial that, on September

19, 2007, respondent and Ms. Lang were two of the last remaining

tenants - seven in all - evacuated from the Windermere and

relocated to a nearby hotel until the necessary repairs could be

made after Fire Department inspectors found unsafe conditions and

closed the building (see Ramirez, Fire Dept. Orders Windermere

Tenants Out, New York Times, Sept. 22, 2007, section B, ColO, at

3). We should not close our eyes to this subsequent event, which

simply reinforces Appellate Term's finding that respondent, who

t·estified that, if he were ev~icted"a.nd forced to live on the

street, it would be "a death sentence," never abandoned his

apartment and indicates that he actually continued to live there

as recently as last September.

As to the majority's concern for those landlords who in good

faith seek to recover rent-stabilized apartments not used by

their tenants as primary residences, the applicable law is not in

dispute, only its application, and the courts that deal with such

issues most frequently have had no difficulty in deciding the

issue of nonprimary residence on a case-by-case basis, which is

exactly what Appellate Term, relying upon well settled

principles, did here.

Finally, I agree with Appellate Term that the goals of the
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primary residency criteria would not be served by holding that a

tenant whose only other residence is the streets and parks of New

York City has abandoned his primary residence. Furthermore,

awarding possession to a landlord who, the record establishes,

allowed the premises to become virtually uninhabitable while

making concerted efforts to empty the premises of all tenants

would be contrary to the overriding public policy "goal of

ensuring an adequate supply of affordable housing" embodied in

the rent stabilization laws (390 W. End Assoc. v Harel, 298 AD2d

11, 16 [2002] i see also Buchanan v TOA Constr. Co., NYLJ, May 31,

1989, at 21, coIl [App Term, 1st Dept], v denied 1989 NY App

Div LEXIS 14636 [1st Dept 1989]).

Accordingly, the order of the Appellate Term should be

affirmed.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 8, 2008
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