SUPREME COURT, APPELLATE DIVISION
FIRST DEPARTMENT

MARCH 10, 2009

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Tom, J.P., Saxe, Friedman, Buckley, Catterson, JJ.

3905~
3905A Ramon Vargas, Index 25842/01
Plaintiff-Respondent-Appellant, 42033/01
83323/03
-against-

New York City Transit Authority,
Defendant -Regpondent-Appellant.
New York City Transit Authority,
Third-Party Plaintiff-Respondent-Appellant,

-against-

Halmar Builders of New York,
Third-Party Defendant-Appellant-Respondent.

Granite Halmar Construction Company, Inc., etc.,
Second Third-Party Plaintiff-
Appellant-Respondent,

-against-

Grand Mechanical Corp., et al.,
Second Third-Party Defendants-Respondents,

Atlantic Rolling 8Steel Door Corp.,
Second Third-Party Defendant-
Respondent -Appellant.

Smith Mazure Director Wilkins Young & Yagerman, P.C., New York
(Stephen J. Molinelli, of counsel), for New York City Transit
Authority, respondent-appellant/respondent-apvellant.

Alexander J. Wulwick, New York, for Ramon Vargas, respondent.




Mound Cotton Wollan & Greengrass, New York (Todd A. Bakal of
counsel), for Granite Halmar Construction Company, Inc.,
appellant-respondent/appellant-respondent.

Cerussi & Spring, PC, White Plains (Peter Riggs of counsel), for
Atlantic Rolling Steel Door Corp., respondent-appellant.

Barry, McTiernan & Moore, New York (Laurel A. Wedinger of
counsel), for Grand Mechanical Corp., respondent.

Rende Ryan & Downes, LLP, White Plains (Roland T. Koke of
counsel), for Miller Proctor Nickolas, Inc., respondent.

Orders, Supreme Court, Bronx County (Janice Bowman, J.;
Barry Salman, J.), entered June 12, 2007 and February 19, 2008,
which, to the extent appealed from, granted motions for summary
judgment dismissing the complaint only to the extent of
dismissing the cause of action under Labor Law § 200 while
denying such motions insofar as addressed to the causes of action
under Labor Law § 240(1) and § 241(6) and common-law negligence,
denied the motion by defendant/third—party plaintiff-respondent-
appellant New York City Transit Authority (NYCTA) for summary
judgment on its third-party claim for contractual defense and
indemnification against third-party defendant/second third-party
plaintiff-appellant-respondent Granite Construction Northeast,
Inc. f/k/a Granite Halmar Construction Company, Inc. £/k/a Halmar
Builders of New York, Inc. (Granite), denied Granite’s motion for
summary judgment on its third-party claims for contractual
defense and indemnification against second third-party defendant-

respondents Grand Mechanical Corp. (Grand Mechanical) and Miller




Proctor Nickolas, Inc. (Miller Proctor), denied the motion by
second third-party defendant-respondent-appellant Atlantic
Rolling Steel Door Corp. (Atlantic) for summary judgment
dismissing Granite’s third-party claim and all cross claims
against it, and granted Grand Mechanical’s and Miller Proctor’s
respective cross motions for summary judgment dismissing
Granite’s third-party claims and all cross claims against them,
unanimously modified, on the law, to dismiss the cause of action
for common-law negligence, to grant NYCTA summary judgment as to
liability on its third-party claim against Granite for
contractual defense and indemnification, to grant Granite summary
judgment as to liability on its third-party claim for contractual
defense and indemnification against Grand Mechanical, to grant
Atlantic summary judgment dismissing Granite’s third-party claim
and all cross claims against it, to deny Grand Mechanical’s cross
motion to the extent it sought dismissal of Granite’s third-party
claim for contractual defense and indemnity against it and
dismissal of NYCTA’'s cross claims against it for contractual
defense and indemnity and breach of contract, to deny Miller
Proctor’s cross motion insofar as it sought summary judgment
dismissing Grand Mechanical’s cross claim for contractual defense
and indemnity against Miller Proctor, that cross claim
reinstated, and otherwise affirmed, without costs. The Clerk is

directed to enter judgment in favor of Atlantic dismissing the




second third-party complaint and all cross claims as against it.

The subject incident occurred in the course of the
construction of a bus maintenance facility owned by NYCTA.
Granite, the project’s general contractor, hired Grand Mechanical
as the HVAC subcontractor. Grand Mechanical hired Miller Proctor
to commission, or start up, the facility’s boilers. 1In March
2001, after the boilers had been commissioned, Grand Mechanical
called Miller Proctor to address a leak in one of them.
Plaintiff, the Miller Proctor employee sent to respond to the
call, alleges that, because his employer did not provide him with
a ladder, and no others were available at the site, he borrowed
one from employees of Atlantic, the project’s rolling door
subcontractor. Plaintiff further alleges that, because the A-
frame ladder provided by Atlantic, when opened, was not tall
enough to enable him to reach the top of the boiler, he climbed
the ladder while it was closed and leaning on the spherical
boiler. Plaintiff was injured when the ladder collapsed while he
wag climbing it in this fashion.

As plaintiff does not challenge the dismissal of his cause
of action under Labor Law § 200, and as section 200 is merely a
codification of the common-law duty imposed on owners and general
contractors to maintain a safe construction site (Rizgzuto v L.A.
Wenger Contr. Co., 91 NY2d 343, 352 [1998]), we modify to dismiss

plaintiff’s causes of action against the owner and general




contractor for common-law negligence. However, the motions to
dismiss the causes of action under Labor Law § 240(1) and §
241(6) were correctly denied. The record does not establish, as
a matter of law, that plaintiff’s acts were the sole proximate
cause of the accident, given the evidence that the unsecured
ladder on which he was standing collapsed and that no other
safety devices were provided (see Vega v Rotner Mgt. Corp., 40
AD3d 473 [2007], citing Velasco v Green-Wood Cemetery, 8 AD3d 88,
89 [2004]), although there was also countervailing evidence.
Contrary to the arguments of NYCTA and the third-party
defendants, Labor Law § 240(1) expressly covers “repairing” a
building or structure. As to Labor Law § 241(6), Industrial Code
(12 NYCRR) § 23-1.21(b) (4) (iv) 1is both applicable and
gsufficiently specific to support a claim under the statute (see
Montalvo v J. Petrocelli Constr., Inc., 8 AD3d 173, 176 [2004]).
Regarding the third-party claims, the record establishes
that NYCTA is entitled to contractual indemnification and defense
from Granite, and that Granite is entitled to contractual
indemnification and defense from Grand Mechanical, in each case
pursuant to the plain terms of the applicable written agreement
between the two parties. Since the record contains no evidence
that plaintiff’s injuries resulted from negligence on the part of
either NYCTA or Granite, there is no statutory bar to enforcement

of these indemnityv aagreements. We note, however, that Granite’s




claim for indemnity and breach of contract against Miller Proctor
was correctly dismissed, since Granite and Miller Proctor were
not in contractual privity with each other, and the purchase
orders constituting the agreements between Grand Mechanical and
Miller Proctor do not make Granite a third-party beneficiary
thereof, nor do such agreements incorporate by reference the
termg of the subcontract between Granite and Grand Mechanical.

We reject Grand Mechanical’s argument that plaintiff’s injuries
did not arise from Grand Mechanical’s work for the project, since
the record establishes that Miller Proctor sent plaintiff to the
work site at Grand Mechanical’s request, pursuant to the purchase
orders between Grand Mechanical and Miller Proctor.

After Grand Mechanical was impleaded into the action, NYCTA
asserted cross claims against it for contractual defense and
indemnity and for breach of contract, the latter based on Grand
Mechanical’s alleged failure to procure contractually required
insurance coverage for NYCTA. We agree with NYCTA’s argument
that Supreme Court erred in dismissing these cross claims against
Grand Mechanical. The subcontract between Granite and Grand
Mechanical expressly incorporated by reference the terms of the
prime contract between NYCTA and Granite and made Granite’s
obligations under the prime contract binding on Grand Mechanical.
Accordingly, such cross claims by NYCTA against Grand Mechanical

are reinstated.




Since we are reinstating Granite’s and NYCTA’'s claims
against Grand Mechanical, we also reinstate Grand Mechanical’s
cross claim against Miller Proctor solely to the extent that
cross claim seeks contractual defense and indemnity. While Grand
Mechanical has not taken an appeal, it was not aggrieved by the
orders under review, which dismissed all claims against it. We
note that Grand Mechanical has not advanced any argument in favor
of the viability of a claim for common-law indemnity or
contribution against Miller Proctor, which appears to be
immunized from such liability by Workers’ Compensation Law § 11,
given that plaintiff does not allege a “grave injury” under that
statute.

Finally, Atlantic was entitled to dismissal of all claims
against it. The record establishes that Atlantic, the rolling
door subcontractor, was not in contractual privity with
plaintiff’s employer, that it had no supervision, direction or
control over plaintiff’s work, and that it had no duty to provide
him with equipment adequate for the performance of his work.
Accordingly, plaintiff’s injuries did not arise from Atlantic’s

work, and were not caused by any fault attributable to Atlantic.




The Decision and Order of this Court entered
herein on September 9, 2008 is hereby
recalled and vacated (see M-4875 decided
simultaneously herewith).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009




Friedman, J.P., McGuire, Acosta, DeGrasse, Freedman, JJ.

4820 The People of the State of New York, Ind. 502/04
Respondent,

-against-

Christopher Calder,
Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York (Carol
A. Zeldin of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Sheila L.
Bautista of counsel), for respondent.

Judgment, Supreme Court, New York County (Richard D.
Carruthers, J.), rendered July 10, 2006, convicting defendant,
upon his plea of guilty, of attempted burglary in the second
degree, and sentencing him to a term of 3 years, unanimously
affirmed.

The imposition of mandatory surcharges and fees by way of
court documents, but without mention in the court’s oral
pronouncement of sentence, was lawful (People v Guerrero, ___ NY3d
__, 2009 NY Slip Op 1242). Defendant’s argument that his plea
was rendered involuntary by the court’s failure to mention the
agssessments during the plea allocution is without merit (People v
Hoti, __ NY3d __, 2009 NY Slip Op 1249).

Regardless of whether the written waiver of defendant’s

9




right to appeal is valid, we perceive no basis to reduce the
sentence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009

10




Tom, J.P., Andrias, Nardelli, Catterson, Moskowitz, JJ.

5091 The People of the State of New York, Ind. 4240/05
Respondent,

-against-

Francisco Sanchez,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Denise Fabiano of
counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Malancha
Chanda of counsel), for respondent.

Judgment, Supreme Court, New York County (Arlene D.
Goldberg, J.), rendered July 17, 2006, convicting defendant,
after a jury trial, of criminal sale of a controlled substance in
the third degree and criminal possession of a controlled
substance in the third and seventh degrees, and sentencing him,
as a second felony drug offender whose prior conviction was a
violent felony, to an aggregate term of 7 years, unanimously
reversed, on the law, the conviction wvacated, and the matter
remanded for a new trial.

The court should have granted defendant’s challenge for
cause to a prospective juror who repeatedly expressed a
predisposition to credit police testimony, since the totality of

her regponses established that she would be unable to put aside




her inclination and be fair and impartial (see People v Arnold,
96 NY2d 358, 362 [2001]; compare People v Johnson, 32 AD3d 371
[2006], 1v denied 7 NY3d 902 [2006]).

In this case involving defendant’s alleged sale of narcotics
to an undercover narcotics officer, the only police testimony
comes from the undercover officer, his ghost and the arresting
officer. The prospective juror, whose son is a retired
undercover narcotics officer who was shot in the line of duty,
repeatedly expressed skepticism that an undercover officer could
lie or be mistaken. She also expressed concerns about drugs and
violence in her building and neighborhood. The court itself
admonished the juror not to “say what you think is a correct
answer.” At no point did the juror give an “unequivocal
assurance” that she would put aside her beliefs and concerns and
render an impartial verdict based on the evidence (People v
Johnson, 94 NY2d 600, 614 [2000]) and her assurances, when given,
were equivocal and not voiced with conviction (People v Blyden,
55 Ny2d 73, 78 [1982]). As the Court of Appeals has said, “the
trial court should lean toward disqualifying a prospective juror
of dubious impartiality, rather than testing the bounds of
discretion by permitting such a juror to serve. It is precisely
for this reason that so many veniremen are made available for

jury service” (People v Branch, 46 NY2d 645, 651-652 [1979]).

12




Since we are ordering a new trial,

discuss defendant’s other arguments.

we find it unnecessary to

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10,

2009

13




Saxe, J.P., Friedman, Nardelli, Sweeny, DeGrasse, JJ.

5122 The People of the State of New York, Ind. 4462/06
Respondent,

-against-

Richard Tramble,
Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York
(William A. Loeb of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Sheila L.
Bautista of counsel), for respondent.

Judgment, Supreme Court, New York County (John Cataldo, J.
at hearing; Arlene D. Goldberg, J. at jury trial and sentence),
rendered September 18, 2007, convicting defendant of robbery in
the second degree and assault in the second degree, and
sentencing him to an aggregate term of 5 years, unanimously
affirmed.

The verdict was not against the weight of the evidence (see
People v Danielson, 9 NY3d 342, 348-49 [2007]). There is no
basis for disturbing the jury’s determinations concerning
credibility.

The court properly denied defendant’s suppression motion.
The showup identification, made in close temporal and geographic
proximity to the crime, was not unduly suggestive (see People v
Duuvon, 77 NY2d 541, 544-45 [1991]). The showup was not rendered

suggestive by the fact that defendant was in handcuffs and

14




guarded by officers when viewed by the victim (see e.g. People
Gatling, 38 AD3d 239, 240 [2007], 1v denied 9 NY3d 865 [2007]).
Defendant’s distinctive appearance did not render the showup
suggestive; 1f anything, it enhanced the reliability of the
victim’s identification.

The imposition of mandatory surcharges and fees by way of
court documents, but without mention in the court’s oral
pronouncement of sentence, was lawful (see People v Guerrero,
NY3d , 2009 NY Slip Op 1242).

We perceive no basis for reducing the sentence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009

15




Friedman, J.P., Gonzalez, Buckley, Renwick, JJ.

5238 The People of the State of New York, Ind. 4598/07
Respondent,

-against-

Linda Taylor,
Defendant-Appellant.

Center for Appellate Litigation, New York (Robert S. Dean of
counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Britta Gilmore
of counsel), for respondent.

Judgment, Supreme Court, New York County (William A. Wetzel,
J. at suppression hearing; Daniel Conviser, J. at plea and
sentence), rendered March 25, 2008, convicting defendant of
attempted burglary in the third degree, and sentencing her, as a
second felony offender, to a term of 1% to 3 years, unanimously
affirmed.

The record establishes that defendant knowingly,
intelligently and voluntarily waived her right to appeal and that
such waiver encompassed her suppression claim (see People Vv
Ramosg, 7 NY3d 737 [2006]; People v Lopez, 6 NY3d 248 [2006];
People v Kemp, 94 NY2d 831 [1999]). As an alternative holding,
we algso reject defendant’s suppression claim on the merits.

Defendant’s argument that her plea was rendered involuntary
by the fact that the court did not warn her, at the time of the

plea, that she would be subject to mandatory surcharges and fees,

16




is unavailing. Such assessments are not components of the
sentence (see People v Guerrero, ___ NY3d __, 2009 NY Slip Op
1242) and, therefore, the court’s failure to mention them did not
deprive defendant of the opportunity to knowingly, voluntarily
and intelligently choose among the alternative courses of action
(see People v Hoti, __ NY3d __, 2009 NY Slip Op 1249; cf. People
v Catu, 4 NY3d 242, 245 [2005]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009

17




Tom, J.P., Moskowitz, Acosta, Freedman, JJ.

5290 Dorothy E. CGastman, Index 103814/07
Plaintiff-Appellant,

-against-
Department of Education of

The City of New York,
Defendant-Respondent .

Samuel J. Landau, New York, for appellant.

Michael A. Cardozo, Corporation Counsel, New York (Scott Shorr of
counsel), for respondent.

Order, Supreme Court, New York County (Karen S. Smith, J.),
entered February 28, 2008, which granted defendant’s motion to
renew its prior motion to dismiss the complaint and, upon
renewal, granted the motion, unanimously affirmed, without costs.

Supreme Court properly granted defendant’s motion to dismiss
the complaint for failure to file a timely notice of claim
(Education Law § 3813[1]). As the court held, plaintiff’s
unverified letters and emails to Department of Education
personnel, “each addressing different aspects of her complaints,”
do not constitute a notice of claim (see Education Law §

3813 [1]; Varsity Tr., Inc. v Board of Educ. of City of N.Y., 5
NY3d 532 [2005]; Parochial Bus Sys., Inc. v Board of Educ. of
City of N.Y., 60 NY2d 539, 547 [1983]). In any event, such

correspondence was not presented to defendant’s governing body

within three months after the accrual of plaintiff’s

18




discrimination claims as required by the statute (see Pinder v
City of New York, 49 AD3d 280 [2008]). Plaintiff’s application
for leave to file a late notice of claim made beyond the one-year
statute of limitations must be denied as untimely (see Education
Law § 3813[2-b]; Matter of Amorosi v South Colonie Ind. Cent.
School Digt., 9 NY3d 367, 373-374 [2007]).

We have reviewed plaintiff’s remaining contentions and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009
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Andrias, J.P., Sweeny, McGuire, Moskowitz, JJ.

5317 Mary Elizabeth Stewart, Index 113699/03
Plaintiff-Appellant,

-against-
Manhattan and Bronx Surface

Transit Operating Authority, et al.,
Defendants-Respondents.

Sullivan Papain Block McGrath & Cannavo, P.C., New York (Stephen
C. Glasser of counsel), for appellant.

Gruvman, Gilordano & Glaws, LLP, New York (Charles T. Glaws of
counsel), for respondents.

Judgment, Supreme Court, New York County (Carol E. Huff,
J.), entered September 11, 2007, after a jury verdict in
plaintiff’s favor, apportioning liability 72% against plaintiff
and awarding her $22,000 for past pain and suffering, and
bringing up for review an order, same court and Justice, entered
June 14, 2007, which denied plaintiff’s motion to set aside the
verdict and grant a new trial on liability and damages,
unanimously modified, on the facts, the past pain and suffering
award vacated and a new trial directed on damages for past pain
and suffering, and otherwise affirmed, without costs, unless
defendants, within 30 days after service of a copy of this order,
stipulate to an increased award of $150,000, prior to
apportionment, for past pain and suffering and entry of an
amended judgment in accordance therewith.

The jury’s apportionment of fault was not against the weight

20




of the evidence. Given the evidence that the intoxicated
plaintiff stepped off the curb and continued to walk, even though
she saw the bus turning onto the street, as well as conflicting
evidence as to whether she was within the crosswalk at the time
of the accident, the jury could have fairly determined that her
conduct was the greater cause of the accident (see Shachnow v
Myers, 229 AD2d 432 [1996]).

Whether the trial court properly precluded a portion of the
bus driver’s testimony is a matter we need not resolve since any
error in this regard was harmless.

The verdict denying future damages was not against the
weight of the evidence, given the testimony of defendants”expert
that plaintiff had no disability or permanent restrictions (see
Crons v Sauer Bros. Inc., 48 AD3d 380, 381-382 [2008]; Roness v
Federal Express Corp., 284 AD2d 208 [2001]). However, the award
of $22,000 for past pain and suffering deviated materially from
reasonable compensation under the circumstances (CPLR 5501[c]).
It is undisputed that as a result of the accident, the 43-vear-
old plaintiff sustained fractures of her left elbow and the
lateral cuneiform bone in her left foot, which required a
hospital stay of three days, arm and leg braces for several

monthg, and physical therapy for at least six months. The award

21




for past pain and suffering is accordingly increased to the
extent indicated.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009




Andrias, J.P., Friedman, Buckley, Catterson, Acosta, JJ.

5406 Heath Dyvkstra, Index 11121/02
Plaintiff-Respondent,

-against-

Avalon Restaurant Renovations, Inc., et al.,
Defendants,

New York City Health & Hospitals
Corporation (Bellevue Hospital Center),
Defendant-Appellant.

Michael C. Cardozo, Corporation Counsel, New York (Suzanne XK.
Colt of counsel), for appellant.

Billig Law, P.C., New York (Darin Billig of counsel), for
respondent.

Judgment, Supreme Court, New York County (Carol E. Huff,
J.), entered November 13, 2007, insofar as appealed from as
limited by the briefs, awarding plaintiff damages of $75,000 for
past lost earnings and $1,000,000 for future lost earnings (over
30 years), upon a jury verdict in plaintiff’s favor finding
defendant hospital liable for medical malpractice in performing
surgery on plaintiff’s shoulder, unanimously modified, on the
facts, the award of damages for future lost earnings vacated, a
new trial directed thereon, and otherwise affirmed, without
costs, unless plaintiff stipulates, within 30 days of service of
a copy of this order, to reduce that award to $300,000, and to
entry of judgment in accordance therewith.

The verdict is not against the weight of the evidence.

23




Plaintiff'’'s expert, a general surgeon with a subspecialty in
vascular surgery, was not required to have practiced in the
specific specialty of orthopedic surgery since he had the
requisite knowledge regarding general practices for preventing
blood clots during surgery (see Robertson v Greenstein, 308 AD2d
381, 382 [2003], 1v dismissed 2 NY3d 759 [2004]). The weight to
be accorded his testimony, which conflicted with that of
defendant’s expert orthopedic surgeon concerning not only whether
certain clot prevention techniques were indicated but also
whether use of such techniques would have prevented the injury-
causing clot, was “a matter peculiarly within the province of the
jury” (Torricelli v Pisacano, 9 AD3d 291, 293 [2004] [internal
quotation marks and citations omitted], 1v denied 3 NY3d 612
[2004]) . Defendant’s argument that plaintiff’s expert should not
have been allowed to testify because he practices in Connecticut,
not New York, where the surgery took place, was not raised before
the trial court, and we decline to consider it.

The challenged damage award for past lost earnings is
supported by the evidence. However, the evidence established

future lost earnings only in the amount of $300,000; the jury

24




award in excess of that amount was based on a purely hypothetical
earning capacity.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009
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Tom, J.P., Friedman, Gonzalez, Sweeny, McGuire, JJ.

1 The People of the State of New York, Ind. 3443/06
Respondent,

-against-

Michael Gongzalez,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Denise Fabiano of
counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Eleanor J.
Ostrow of counsel), for respondent.

Judgment, Supreme Court, New York County (Marcy L. Kahn,
J.), rendered March 16, 2007, convicting defendant, after a jury
trial, of robbery in the second and third degrees, grand larceny
in the third degree and grand larceny in the fourth degree (three
counts), and sentencing him, as a persistent violent felony
offender, to an aggregate term of 16 years to life, unanimously
affirmed.

The verdict was based on legally sufficient evidence and was
not against the weight of the evidence (see People v Danielson, 9
NY3d 342, 348-349 [2007]). There is no basis for disturbing the
jury’s determinations concerning credibility. The element of
force required for the robbery convictions was established by
evidence that defendant, after stealing several items from a
store, engaged in pushing, fighting and kicking in an effort to

defeat two store employees’ efforts to recover the property.

26




Since defendant was in possession of the stolen property while he
was engaged in such use of force and never discarded or even
sought to relinquish it, the evidence supports the inference that
his purpose in using force was to retain control of the property
and not merely to escape or defend himself (see e.g. People v
Brandley, 254 AD2d 185 [1998], lv denied 92 NY2d 1028 [1998]).
Force employed by a thief to repel force initiated by a wvictim to
prevent the thief from retaining the stolen property is still
force within the meaning of Penal Law § 160.00(1).

The court properly denied defendant’s request to submit to
the jury robbery in the third degree as a lesser included offense
of robbery in the second degree with respect to one of the
employees. Given the nature of the wounds inflicted, which
included bloody cuts, abrasions and a bite wound, the fact that
the employee received medical treatment including stitches, and
the employee’s testimony that he was unable to write for several
days and felt pain for a week or two after the incident, there
was no reasonable view of the evidence, viewed most favorably to
defendant, that he committed the robbery but did not cause the
employee physical injury within the meaning of Penal Law §
10.00(9) (see People v Beasley, 238 AD2d 433 [1997], 1lv denied 90
NY2d 938 [1997]). In determining whether the evidence warranted
submission of the lesser included offense, “[olur inquiry is not

directed at whether persuasive evidence of guilt of the greater

27




crime exists, as it does here, but whether, under any reasonable
view of the evidence, it is possible for the trier of facts to
acquit defendant on the higher count and still find him guilty of
the lesser one.” (People v Van Norstrand, 85 NY2d 131, 136
[1995]). Here, the evidence was not merely persuasive that the
employee sustained physical injury; the jury had no rational
basis upon which to conclude that the injuries were merely “petty
slaps, shoves, kicks and the like” (Matter of Philip A., 49 NY2d
198, 200 [1980]) that did not satisfy the statutory definition
(People v Chiddick, 8 NY3d 445 [2007]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 20089
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Tom, J.P., Friedman, Gonzalez, Sweeny, McGuire, JJ.

3 Maria Sutter, Index 6359/05
Plaintiff-Respondent,

-against-

Winston Reyes, et al.,
Defendants,

The City of New York,
Defendant-Appellant.

Michael A. Cardozo, Corporation Counsel, New York (Norman
Corenthal of counsel), for appellant.

The Kelly Group, P.C., New York (Robert J. Eisen of counsel), for
regspondent.

Order, Supreme Court, Bronx County (Paul A. Victor, J.),
entered October 31, 2007, which granted plaintiff’s motion for an
extension of time to serve the complaint pursuant to CPLR 306-b
and denied defendant City of New York’s cross motion to dismiss
for lack of personal jurisdiction, unanimously affirmed, without
costs.

Plaintiff, was injured on October 31, 2004, and served the
City of New York with a notice of claim on December 7, 2004.
Thereafter, a General Municipal Law § 50-h hearing was held.

When plaintiff’s process server attempted to serve the City he
delivered the initiatory papers to the wrong government entity,
namely The New York State Office of the State Deputy Comptroller.
Thus, plaintiff failed to serve the City. Plaintiff’s counsel

did however, send letters to the lawyers that represented the
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City at the section 50-h hearing, the New York State Office of
the State Deputy Comptroller and the New York City Corporation
Counsel’s Office requesting that the City file an answer to the
action. Subsequently, plaintiff sought an extension of time to
serve the City, which Supreme Court granted.
In Leader v Maroney, Ponzini & Spencer (97 NY2d 95, 105-106
[2001]), the Court of Appeals stated:
“The interest of justice standard [of CPLR
306-b] requires a careful judicial analysis
of the factual setting of the case and a
balancing of the competing interests
presented by the parties. Unlike an
extension request premised on good cause, a
plaintiff need not establish reasonably
diligent efforts at serxrvice as a threshold
matter. However, the court may consider
~diligence, or lack thereof, along with any
other relevant factor in making its
determination, including .expiration of the
Statute of Limitations, the meritorious
nature of the cause of action, the length of
delay in service, the promptness of a
plaintiff’s request for the extension of
time, and prejudice to defendant.”
Here, plaintiff’s counsel exercised little, if any, diligence in
gserving the City. Moreover, plaintiff’s request for the
extension of time to serve the City was not prompt. Neverthe-
less, there are factors which support an interest of justice
extension, and the City has not demonstrated that it would be
prejudiced if the extension were granted. In this regard, the

City has not established that, as a result of plaintiff’s failure

to serve it timely or plaintiff’s delay in seeking an extension,
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the City has lost some gpecial right, or incurred some change of
position or some significant expense (see Murray v City of New
York, 51 AD3d 502, 503 [2008], 1lv denied 11 NY3d 703 [2008],
citing Barbour v Hospital for Special Surgery, 169 AD2d 385
[1991]). Because some factors weigh in favor of granting an
interest of justice extension and some do not, we should not
disturb Supreme Court’s discretion-laden determination. We note
that it is significant that the notice of claim and General
Municipal Law § 50-h hearing provided the City with notice of the
occurrence, theory of recovery and claimed injuries well before
expiration of the statute of limitations (cf. Slate v Schiavone
Constr. Co., 4 NY3d 816 [2005]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009
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4 In re Danny R. and Others,

Children Under the Age of
Eighteen Years, etc.,

Rebecca M.,
Respondent -Appellant,

Administration for Children’s Services,
Petitioner-Respondent.

John J. Marafino, Mount Vernon, for appellant.

Michael A. Cardozo, Corporation Counsel, New York (Pamela Seider
Dolgow of counsel), for respondent.

Order, Family Court, Bronx County (Lori S. Sattler, J.),
entered on or about July 17, 2007, placing the subject children
with the Commissioner of Social Sefviées upon a fact-finding
detefmination of neglect, unénimously affifﬁed, without costs.

The finding of neglect isvsupported by a preponderance of
the evidence showing that the children’s physical and mental
health was threatened by the psychologically fragile respondent’s
failure to provide a minimum degree of care, needed mental health
care services, and an adeguate education (Family Ct Act §
1012 [£f] [i]1 [A]; see Matter of Inbunigue V., 22 AD3d 412 [2005];

Matter of Dyandria D., 303 AD2d 233 [2003], 1v dismissed 1 NY3d

623 [2004]). The extraordinary amount of school missed by the
two older children -- 240 days by one and 159 days by the other
from September 2004 to February 2007 -- without adequate excuse
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and markedly compromising their education, supports Family
Court’s implicit finding of derivative educational neglect of the
youngest, preschool-age child (see Matter of Ember R., 285 AD2d
757 [2001], 1v denied 97 NY2d 604 [2001]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 10, 2009
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6._

6A Imaging International, Inc., Index 5062/92
Plaintiff-Appellant,

~against-

Hell Graphic Systems, Inc., et al.,
Defendants-Respondents.

Edward C. Kramer, New York, for appellant.

Schlam Stone & Dolan LLP, New York (Jonathan Mazer of counsel),
for respondents.

Judgment, Supreme Court, New York County (Bernard J. Fried,
J.), entered March 24, 2008, awarding plaintiff nominal damages
of $1, unanimously affirmed, with costs. Appeal from ordexr, same
court and Justice, entered October 29, 2007, unanimously
dismissed, without costs, as subsume