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In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Queens County (Gavrin, J.), dated April 13, 2015, which granted the
defendants’ motion for summary judgment dismissing the complaint.

ORDERED that the order is affirmed, with costs.

On July 15, 2011, the plaintiff, while walking on a walkway after parking his car at
a lot located on the Citi Field complex in Queens, allegedly was injured within the defendants’
exterior grounds when he fell due to a difference in elevation between the walkway, which consisted
of patio pavers, and an abutting tree bed. In June 2012, the plaintiff commenced this action against
the defendants. After discovery, the defendants moved for summary judgment dismissing the
complaint, contending, inter alia, that the alleged condition was open and obvious and not inherently
dangerous. The Supreme Court granted the motion, determining that the condition was trivial and
therefore not actionable. The plaintiff appeals. We affirm, albeit on a different ground.

An owner of property or tenant in possession of real property has a duty to maintain
the property in a reasonably safe condition (see Kellman v 45 Tiemann, 87 NY2d 871, 872; Basso
v Miller, 40 NY2d 233, 241). However, there is no duty to protect or warn of conditions that are not
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inherently dangerous and that are readily observable by the reasonable use of one’s senses (see
Capasso v Village of Goshen, 84 AD3d 998, 999; Cupo v Karfunkel, 1 AD3d 48, 51). Here, the
defendants established, prima facie, that the difference in elevation between the surface of the
walkway and the surface of the tree bed was not inherently dangerous and was readily observable
by the reasonable use of one’s senses (see Witkowski v Island Trees Pub. Lib., 125 AD3d 768, 770;
Capasso v Village of Goshen, 84 AD3d at 999-1000; Seelig v Burger King Corp., 66 AD3d 986).
In opposition, the plaintiff failed to raise a triable issue of fact.

In light of our determination, we need not reach the issue of whether the alleged
condition was trivial.

DILLON, J.P., LEVENTHAL, LASALLE and BRATHWAITE NELSON, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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