Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D24022
G/hu
AD3d Argued - June 18, 2009
REINALDO E. RIVERA, J.P.
ANITA R. FLORIO
THOMAS A. DICKERSON
LEONARD B. AUSTIN, JJ.
2007-09857 DECISION & ORDER

The People, etc., respondent,
v Geraldo Faber, appellant.

(Ind. No. 3280/06)

Lynn W. L. Fahey, New York, N.Y. (Anna Pervukhin of counsel), for appellant.

Richard A. Brown, District Attorney, Kew Gardens, N.Y. (Gary Fidel and Ayelet Sela
of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Queens County
(Kron, J.), rendered October 15, 2007, convicting him of burglary in the second degree, criminal
possession of stolen property in the fifth degree (two counts), petit larceny, and resisting arrest, upon
a jury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

Contrary to the defendant’s contention, the Supreme Court’s charge did not alter the
prosecution’s theory as presented in the indictment, the bill of particulars, or the facts presented at
trial (see People v Charles, 61 NY2d 321; cf. People v Kaminski, 58 NY2d 886). Further, the court
properly instructed the jury that “a person is guilty of burglary in the second degree when that person
knowingly enters or remains unlawfully in a building with intent to commit a crime therein” (cf.
People v Gaines, 74 NY2d 358; see CPL 300.40).

Moreover, the court properly denied the defendant’s request to charge criminal
trespass in the second degree as a lesser-included offense of burglary in the second degree because
there is no reasonable view of the evidence that would support a finding that the defendant committed
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the trespass without also committing burglary (see People v Moore, 60 AD3d 787; People v Mendez,
51 AD3d 948; People v Puryear, 155 AD2d 562).

RIVERA, J.P., FLORIO, DICKERSON and AUSTIN, JJ., concur.
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C James Edward Pelzer %&
Clerk of the Court
July 28, 2009 Page 2.

PEOPLE v FABER, GERALDO



