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Appeal from a judgment of the Supreme Court, Erie County
(Christopher J. Burns, J.), rendered April 1, 2008.  The judgment
convicted defendant, upon his plea of guilty, of attempted arson in
the third degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon his plea of guilty of attempted arson in the third degree (Penal
Law §§ 110.00, 150.10 [1]).  The waiver by defendant of the right to
appeal does not encompass his contention that Supreme Court erred in
enhancing the sentence without affording him an opportunity to
withdraw the plea “ ‘because there was no discussion of that issue at
the time of the plea’ ” (People v Fortner, 23 AD3d 1058).  We
nevertheless conclude that defendant failed to preserve his contention
for our review (see People v Belile, 59 AD3d 1002; People v Evans, 302
AD2d 893, lv denied 100 NY2d 561), and we decline to exercise our
power to review it as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]; cf. People v Waggoner, 53 AD3d 1143,
1144). 
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