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Appeal from a judgment of the Supreme Court, Onondaga County
(Kevin G. Young, J.), entered December 3, 2008 in a divorce action. 
The judgment awarded counsel fees to defendant.  

It is hereby ORDERED that the judgment so appealed from is
unanimously reversed in the interest of justice and on the law without
costs and the matter is remitted to Supreme Court, Onondaga County,
for a hearing in accordance with the following Memorandum:  Plaintiff
contends that Supreme Court should have conducted an evidentiary
hearing before granting that part of defendant’s cross motion seeking
an award of counsel fees incurred in opposing plaintiff’s motion
seeking to modify the judgment of divorce.  Although plaintiff failed
to preserve that contention for our review (see Petosa v Petosa, 56
AD3d 1296, 1298), we nevertheless review it in the interest of justice
(see Redgrave v Redgrave, 304 AD2d 1062, 1066-1067), and we agree with
plaintiff that the court so erred (see Matter of Mina v Weber, 309
AD2d 1252; Redgrave, 304 AD2d at 1066-1067).  Absent a stipulation by
the parties, “the court should base its determination [to award
counsel fees] upon testimonial and other trial evidence of the
financial condition of the parties” (Matter of Cook v Jasinski, 20
AD3d 869, 870; see Mina, 309 AD2d 1252).  Here, there is no
stipulation in the record permitting the court to determine the issue
of counsel fees without conducting a hearing.  We therefore reverse
the judgment and remit the matter to Supreme Court for a hearing on
that issue and thus to decide that part of defendant’s cross motion
seeking an award of counsel fees.
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