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Appeal from a judgment of the Supreme Court, Erie County (John L.
Michalski, A.J.), rendered May 15, 2009.  The judgment convicted
defendant, upon his plea of guilty, of grand larceny in the second
degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by vacating the sentence and as
modified the judgment is affirmed, and the matter is remitted to
Supreme Court, Erie County, for further proceedings in accordance with
the same Memorandum as in People v Wisniewski ([appeal No. 1] ___ AD3d
___ [Oct. 1, 2010]).
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