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Appeal from a judgment of the Erie County Court (Michael F.
Pietruszka, J.), rendered February 23, 2009.  The judgment convicted
defendant, upon his plea of guilty, of criminal contempt in the first
degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by vacating the sentence and as
modified the judgment is affirmed, and the matter is remitted to Erie
County Court for resentencing. 

Memorandum:  Defendant appeals from a judgment convicting him
upon his plea of guilty of criminal contempt in the first degree
(Penal Law § 215.51 [b] [ii]).  Defendant contends that County Court
erred in sentencing him as a second felony offender because he had not
previously been convicted of a felony pursuant to Penal Law § 70.06
(a).  We agree.  We therefore modify the judgment by vacating the
sentence, and we remit the matter to County Court for resentencing.
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