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PRESENT: SM TH, J.P., CENTRA, FAHEY, PERADOTTO, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

NACHE AFRI KA, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, I NC., BUFFALO (VI NCENT F. GUd NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. H LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Sheila A
D Tullio, J.), rendered May 2, 2008. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree, rape
in the first degree and sodony in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, rape in the first degree (Pena
Law 8§ 130.35 [1]). W previously reversed the judgnent convicting
def endant of the sane offenses and granted defendant a new tria
(People v Afrika, 9 AD3d 876, anended on rearg 11 AD3d 1046), and the
j udgment now on appeal is the result of the retrial. Defendant
contends that he was denied his right to a speedy trial pursuant to
CPL 30. 30 based on prereadi ness and postreadi ness delay foll ow ng our
remttal. We reject that contention. Based on our review of the
record, we conclude that nost of the prereadi ness del ay was
excl udeabl e (see CPL 30.30 [4] [a], [b], [f]). Contrary to the
defendant’ s contentions, the People s announcenent of readi ness for
trial was not illusory (see generally People v Kendzia, 64 Ny2d 331,
337), and any postreadi ness delay did not inpact the People s ability
to proceed to trial (see People v Carter, 91 Ny2d 795, 799). The
further contentions of defendant concerning del ays occurring after
County Court denied his speedy trial notion are not preserved for our
review (see People v Goode, 87 Ny2d 1045, 1047), and we decline to
exerci se our power to review those contentions as a natter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Contrary to defendant’s contention, the evidence is legally
sufficient to support the conviction (see generally People v Bl eakl ey,
69 NY2d 490, 495). Viewing the evidence in |ight of the el enents of
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the crimes as charged to the jury (see People v Daniel son, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally Bl eakley, 69 Ny2d at 495).

Following remttal, defendant noved to dism ss the origina
i ndi ctment on the ground that the evidence presented to the grand
jury, excluding the DNA evi dence suppressed by our decision in the
prior appeal (Afrika, 9 AD3d at 876), was legally insufficient to
support a conviction. It is well established that “[t]he validity of
an order denying any notion [to dismiss an indictnent for |ega
insufficiency of the grand jury evidence] is not reviewabl e upon an
appeal from an ensuing judgnent of conviction based upon legally
sufficient trial evidence” (CPL 210.30 [6]). Neverthel ess, defendant
contends that, despite his characterization of the notion to dismss
as one based on the legal sufficiency of the grand jury evidence, the
notion was actually a notion to dismss based on a | egal inpedinent to
the conviction pursuant to CPL 210.20 (1) (h) and that the court erred
in denying that notion. Even assum ng, arguendo, that defendant’s
contention is preserved for our review and is properly before us, we
conclude that it lacks nmerit. There is “a distinction between
evi dence subject to a per se exclusionary rule that is never
sufficient to support an indictnment and evidence that is sufficient to
support a prima facie case before the [g]lrand [jlury but is later
proven unreliable” (People v Gordon, 88 NY2d 92, 96; see People v
Swanp, 84 Ny2d 725, 731-732). The fact that the DNA evi dence was
| ater determ ned to be inadm ssible does not create a | egal inpedi nent
to defendant’s conviction (cf. Swanp, 84 Ny2d at 732).

Def endant further contends that the court |acked jurisdiction to
try himon the original indictnment because, once he was arraigned on
t he superseding indictnment, the original indictnment was automatically
di sm ssed and could not be reinstated. W reject that contention.
Because the People inproperly filed a superseding indictnment (see CPL
40.30 [3]), that indictnent nust be deened a nullity and “any action
or consequence that flowed fromits filing—here, the dism ssal of the
original indictnment—was necessarily a nullity as well. In the absence
of any constitutional or statutory double jeopardy bar, the .
court possessed inherent authority to reinstate the original
i ndictnment after dismssing the superseding indictnent” (People v
Frederick, 14 NY3d 913, 916-917; see also People v O arke, 55 AD3d
1447, 1448, |v denied 11 NY3d 923).

As in the prior appeal, defendant challenges the People s use of
DNA evi dence obtained froma sanple taken from defendant before trial.
Here, however, we conclude that there was no basis to suppress that
DNA evi dence obtained prior to the retrial. The People’s application
for a buccal swab was supported by probabl e cause (see Matter of Abe
A., 56 Ny2d 288, 291) and, contrary to defendant’s contention, that
application did not rely on previously suppressed evidence. Contrary
to defendant’s further contention, there was no Crawford viol ation
because Crawford applies only to testinonial evidence that is
presented at trial (see People v Leon, 10 NY3d 122, 125, cert
denied = US |, 128 S C 2976; see generally Ml endez-Diaz v
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Massachusetts, = US | 129 S & 2527; Crawford v Washi ngton, 541
Us 36).

Def endant was not entitled to a hearing to challenge his
predi cate felon status (see People v Wl lace, 298 AD2d 130, |v
deni ed 99 Ny2d 565), and he was properly sentenced to consecutive
sentences (see Penal Law 8§ 70.25 [2]; People v Laureano, 87 NY2d 640,
643; People v Bailey, 17 AD3d 1022, |v denied 5 NY3d 803). The
sentence is not unduly harsh or severe. W note, however, that the
certificate of conviction incorrectly reflects that defendant was
sentenced as a second felony offender, and it nust therefore be
anmended to reflect that he was sentenced as a second violent felony
of fender (see People v Martinez, 37 AD3d 1099, 1100, Iv denied 8 NY3d
947) .

W have revi ewed defendant’s remai ni ng contenti ons and concl ude
that they are without nerit.

Entered: Decenber 30, 2010 Patricia L. Morgan
Clerk of the Court



