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Appeal froma judgnent of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered Cctober 31, 2008. The judgnent convi cted
def endant, upon his plea of guilty, of attenpted assault in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of attenpted assault in the second degree
(Penal Law 88 110.00, 120.05 [7]). As the People correctly concede,
the record fails to establish that defendant’s waiver of the right to
appeal is valid because there is no indication that County Court
expl ai ned “that the waiver of the right to appeal is separate and
distinct fromthe other rights that are forfeited by the plea” (People
v Hernandez, 63 AD3d 1615, 1615, |v denied 13 NY3d 745). Although the
contention of defendant that the plea was not voluntarily, know ngly
and intelligently entered survives even a valid waiver of the right to
appeal, we conclude that defendant failed to preserve that contention
for our review because he failed to nove to withdraw the plea or to
vacate the judgnent of conviction (see People v Secrist, 74 AD3d
1853). This case does not fall within the rare exception to the
preservation requirenment because nothing in the plea colloquy casts
significant doubt on defendant’s guilt or the voluntariness of the
pl ea (see People v Lopez, 71 NY2d 662, 666).

Def endant further contends that he was denied effective
assi stance of counsel based on an alleged conflict of interest with
respect to defense counsel assigned to represent himduring
sentencing. To the extent that defendant’s contention is not
forfeited by the plea (see People v Santos, 37 AD3d 1141, |Iv denied 8
NY3d 950), it is lacking in nmerit (see generally People v Ford, 86
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NY2d 397, 404). Defendant failed to “denonstrate that the conduct of
his defense was in fact affected by the operation of the conflict of
interest” (People v Alicea, 61 Ny2d 23, 31; see People v Knight, 280
AD2d 937, 939-940). Thus, contrary to the contention of defendant, we
concl ude that he received nmeani ngful representation (see generally
People v Baldi, 54 Ny2d 137, 147).
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