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PRESENT: SCUDDER, P.J., SMTH, GREEN, PINE, AND GORSKI, JJ.

IN THE MATTER OF DEBORAH BURNS AND BRUCE HENRY
PETI TI ONERS,

\% MEMORANDUM AND ORDER
CARLCS CARBALLADA, AS COW SSI ONER OF

NEI GHBORHOCD AND BUSI NESS DEVELOPMENT OF CI TY
OF ROCHESTER AND CI TY OF RCCHESTER, RESPONDENTS.

DAVI DSON FI NK LLP, ROCHESTER (M CHAEL A. BURGER OF COUNSEL), FOR
PETI TI ONERS.

THOVAS S. RI CHARDS, CORPORATI ON COUNSEL, ROCHESTER (| GOR SHUKOFF OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnment by order of the Supreme Court, Mnroe County [Thomas A
Stander, J.], entered July 22, 2010) to review a determ nation of
respondents. The determ nation found petitioners guilty of violating
the Code of the Gty of Rochester.

It is hereby ORDERED t hat the order so appealed fromis
unani nously vacated wi thout costs and the matter is remtted to
Suprene Court, Monroe County, for further proceedi ngs in accordance
with the foll owi ng Menorandum  Suprene Court erred in transferring
this CPLR article 78 proceeding to this Court pursuant to CPLR 7804
(g) because, contrary to the court’s determ nation, the petition does
not raise a substantial evidence issue (see id.; Matter of Cramv Town
of Geneva, 182 AD2d 1102), and we decline to review the nerits of the
petition in the interest of judicial econony (see e.g. Matter of
Wearen v Deputy Supt. Bish, 2 AD3d 1361; Matter of N eves v Goord, 262
AD2d 1042). In their petition, petitioners sought to annul the
determi nation “on the grounds that [their] convictions [under the
Muni ci pal Code of the City of Rochester] violate the Fourth Anendnent
and Article 1 section 12 of the New York Constitution, unlawfully
deprive [p]etitioners of the beneficial enjoynent of their property
and the right to derive income therefrom and are therefore in
violation of |awful procedure, affected by an error of |aw and were

arbitrary and capricious.” Furthernore, in their reply brief to this
Court, petitioners state that a substantial evidence issue was “not
advanced bel ow and was “irrelevant.” Under these circunstances, we

concl ude that Suprene Court shoul d have addressed the issues raised in
the petition in the first instance rather than transferring the matter
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to this Court.

Entered: Decenber 30, 2010 Patricia L. Morgan
Clerk of the Court



