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Appeal from an order of the N agara County Court (Sara S.
Sperrazza, J.), entered Septenber 15, 2008. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by determ ning that defendant is a
| evel two risk pursuant to the Sex O fender Registration Act and as
nodi fied the order is affirnmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). Based upon the total risk
factor score of 85 points on the risk assessnment instrunment, defendant
was presunptively classified as a level two risk. County Court
thereafter determ ned that an upward departure was warranted and
classified defendant as a level three risk. W agree with defendant
that the court erred in assessing 15 points agai nst himunder risk
factor 11, for drug and al cohol abuse (see Sex O fender Registration
Act: Risk Assessnent Cuidelines and Conmentary, at 15 [2006]). At
t he SORA hearing, the People “bear the burden of proving the facts
supporting the [risk level classification] sought by clear and
convi ncing evidence” (8 168-n [3]; see People v Woten, 286 AD2d 189,
199, |v denied 97 NY2d 610). Although the record establishes that
def endant used al cohol socially and that he and the victins consuned
al cohol prior to sone of the offenses, the record is devoid of clear
and convinci ng evidence that defendant abused al cohol, had any prior
of fenses related to al cohol or drugs or had ever sought or been
recommended for al cohol or drug treatnment (see Ri sk Assessnent
Qui del i nes and Comentary, at 15; cf. People v Green, 71 AD3d 1499, |v
deni ed 14 NY3d 713; People v McC am 63 AD3d 1588, |v denied 13 Ny3d
704; People v Longtin, 54 AD3d 1110, Iv denied 11 NY3d 714). As a
result of the court’s error, defendant’s total risk factor score
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shoul d have been 70 points, and he thus shoul d have been presunptively
classified as a | evel one risk (see generally People v Aldrich, 56
AD3d 1228).

We reject defendant’s further contention, however, that an upward
departure fromhis presunptive risk |evel was not warranted. W
therefore nodify the order by determ ning that defendant is a | evel

two risk. “A court may make an upward departure froma presunptive
risk | evel when, ‘after consideration of the indicated factors .
.[,] there exists an aggravating . . . factor of a kind, or to a

degree, not otherw se adequately taken into account by the [risk
assessment] guidelines’ ” (People v Cruz, 28 AD3d 819, 819; see People
v May, 77 AD3d 1388). Here, the People established by clear and

convi nci ng evi dence several factors not taken into account by the risk
assessnment guidelines that were “indicative that [defendant] poses an
increased risk to public safety” (Ri sk Assessnment Cuidelines and
Commentary, at 14).
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