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Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered February 25, 2010. The judgnent convicted
defendant, after a nonjury trial, of crimnal possession of a
controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of crimnal possession of a controlled
substance in the fifth degree (Penal Law 8 220.06 [5]). Defendant
failed to preserve for our review his contention that the evidence is
legally insufficient to support the conviction except as it pertains
to the el enent of physical or constructive possession of the
controll ed substance found on the floor of the back seat of the patrol
car in which defendant was transported to the police station (see
People v Gray, 86 Ny2d 10, 19), and we conclude that the evidence is
legally sufficient to establish that el enent (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). The bag of cocai ne upon which the
convi ction of possession is based was discovered i nmedi ately after
def endant was renoved fromthat patrol car. The two arresting
officers testified at trial that they had thoroughly searched the back
of the patrol car a few hours prior to defendant’s arrest and had
found no contraband there, that defendant was the only person who had
been in the back seat following their earlier search and that, while
they were transporting defendant, they observed that he was naking
strange novenents in the back seat of the patrol car, including
crouching down and extending his legs. Gven that testinony, we
conclude that there is a “valid line of reasoning and perm ssible
i nferences” that could |l ead County Court to find that defendant
possessed the cocaine found in the patrol car (id.; see People v
G over, 23 AD3d 688, 689, |v denied 6 NY3d 776; see generally People v
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McCoy, 266 AD2d 589, 591-592, |v denied 94 Ny2d 905).

View ng the evidence in light of the elements of the crinme in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
reject defendant’s further contention that the verdict is against the
wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).
Finally, we reject defendant’s contention that the sentence is unduly
harsh and severe, particularly in view of defendant’s |engthy crim nal
hi story and the fact that the sentence inposed was bel ow t he maxi mum
sentence permtted by statute (see Penal Law 8§ 70.70 [3] [b] [iii]).

Entered: April 29, 2011 Patricia L. Morgan
Clerk of the Court



