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Appeal from a judgnment of the Ontario County Court (Frederick G
Reed, A J.), rendered Decenber 5, 2007. The judgnment convicted
def endant, upon a jury verdict, of manslaughter in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence to an i ndeterm nate term of
i mprisonnment of 2 to 6 years and as nodified the judgnent is affirned.

Menorandum  Def endant appeals from a judgnent convicting her
upon a jury verdict of manslaughter in the second degree (Penal Law §
125.15 [1]) for recklessly causing the death of her four-nonth-old
step-grandson. Viewing the evidence in light of the elenents of the
crinme as charged to the jury (see People v Danielson, 9 NY3d 342,

349), we reject defendant’s contention that the verdict is against the
wei ght of the evidence. It is undisputed that the victim sustained
subdural hematomas, retinal henorrhagi ng and cerebral edema, conmmonly
referred to as the triad synptons indicative of Shaken Baby Syndrone
(SBS). The People’s expert witnesses testified that, in the absence
of evidence of external trauma, those synptons in a baby can be caused
only by shaking the baby with great force. The People’ s experts
further testified that there can be no “lucid interval” between the
shaki ng and the baby’'s death or disability. Thus, because the victim
| ost consci ousness while in the exclusive care of defendant, it was
reasonable for the jury to conclude that defendant shook the victim
causing his death. Although defendant’s experts chall enged the
validity of SBS, it cannot be said on this record that the jury failed
to give the evidence the weight it should be accorded (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495). “ ‘Were, as here, there was
conflicting expert evidence concerning crimnal responsibility, the
jury was free to accept or reject in whole or in part the opinion of
any expert’ 7 (People v Law, 273 AD2d 897, 898, |v denied 95 Ny2d
965), “at least in the absence of a serious flawin the expert’s
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testimony” (People v Irizarry, 238 AD2d 940, 941, |v denied 90 Ny2d
894 [internal quotation marks omtted]).

We further conclude that County Court properly allowed the
prosecutor to cross-exam ne a defense expert concerning statenents
made by a defendant in another case in which that expert had
previously testified. Because those statenents were not testinonial
in nature (see generally Davis v Washi ngton, 547 US 813, 822),
defendant’s right to confront wi tnesses against her, as articul ated by
the Suprenme Court in Crawford v Washi ngton (541 US 36), was not
violated by that |ine of questioning (see generally People v Bradley,
8 NY3d 124, 126). Defendant failed to preserve for our review her
further contention that the prosecutor’s use of those statenents on
cross-exam nati on of the defense expert violated the rul e agai nst
hearsay (see CPL 470.05 [2]), and we decline to exercise our power to
reviewit as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

We agree with defendant, however, that the sentence is unduly
harsh and severe. Defendant, who is 70 years old, has no prior
crimnal record and, as the People correctly concede, her crinme was
not intentional in nature. W note that the victims parents
supported defendant throughout the proceedi ngs and, at sentencing,
they pleaded with the court not to incarcerate her. The parents
stated that a sentence of incarceration would only conmpound their
tragedy and add to their grief. The court neverthel ess sentenced
def endant to the maxi mum puni shment permtted by law, i.e., an
indeterminate termof inprisonment of 5 to 15 years. Although we are
cogni zant that an innocent |ife has been lost at its infancy, we
concl ude that, under the circunstances of this case, an indeterm nate
termof inprisonnment of 2 to 6 years is nore appropriate. Thus, as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[b]), we nodify the judgnent accordingly.
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