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\% MEMORANDUM AND ORDER

TOMW OF GREECE, RESPONDENT- RESPONDENT.

IN THE MATTER OF TOWN OF GREECE
PETI TI ONER- RESPONDENT,

V
CWA LOCAL 1170 (GOLD BADGE CLUB)

ON BEHALF OF THOVAS SCHAMERHORN
RESPONDENT- APPELLANT.
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Appeal from an order of the Suprenme Court, Monroe County (John J.
Ark, J.), entered Novenber 10, 2010 in a proceedi ng pursuant to CPLR
article 75. The order, insofar as appealed from vacated in part the
arbitration award.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the |aw wi thout costs, the petition is granted
inits entirety, the cross petition is denied and the arbitration
award is confirned.

Menmor andum  Petitioner-respondent, Communi cation Wrkers of
America, Local 1170 (Union), appeals froman order that, inter alia,
granted the cross petition (inproperly denom nated “petition”) of
respondent - petitioner, Town of G eece (Town), seeking to vacate in
part an arbitration award pursuant to CPLR 7511 (b) (1) (iii). The
arbitrator sustained various disciplinary charges agai nst the
grievant, a Town police sergeant who is a Union nenber, and determ ned
that “[t]he Town had just and sufficient cause to denote” the
grievant. The arbitrator further determ ned, however, that a
per manent denotion was unreasonable and arbitrary, and he thus
converted that penalty to a denotion for a termof one year. The
Uni on commenced this proceeding seeking to confirmthe arbitration
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award pursuant to CPLR 7510, and the Town filed a cross petition
seeking to vacate the award in part on the ground that the award
exceeded the scope of the arbitrator’s authority (see CPLR 7511 [Db]

[1] [iii]).

W agree with the Union that Suprene Court erred in vacating that
part of the arbitration award reducing the grievant’s penalty to a
denotion for a termof one year and remtting the matter “to the Town
for reconsideration of the penalty to be inposed upon” the grievant.
An award may be vacated on the ground that an arbitrator exceeded his
or her power “only where the arbitrator’s award violates a strong
public policy, is irrational or clearly exceeds a specifically
enunerated limtation on the arbitrator’s power” (Matter of New York
City Tr. Auth. v Transport Wrkers’ Union of Am, Local 100, AFL-C Q
6 NY3d 332, 336; see Matter of Buffalo Teachers Fedn., Inc. v Board of
Educ. of City School Dist. of Cty of Buffalo, 50 AD3d 1503, 1505, Iv
denied 11 NY3d 708; Matter of North Country Comunity Coll. Assn. of
Prof essionals [North Country Community Coll.], 29 AD3d 1060, 1061-
1062, |v denied 7 NY3d 709). It is well established that “an
arbitrator has broad discretion to determne a dispute and fix a

remedy[] and that any contractual limtation on that discretion nust
be ‘contained, either explicitly or incorporated by reference, in the
arbitration clause itself’ ” (Matter of State of New York [Dept. of

Correctional Servs.] [Council 82, AFSCME], 176 AD2d 1009, 1010, |v
denied 79 Ny2d 756, quoting Matter of Board of Educ. of Dover Union
Free School Dist. v Dover-Wngdal e Teachers’ Assn., 61 Ny2d 913, 915).
“To exclude a substantive issue fromarbitration, therefore, generally
requires specific enuneration in the arbitration clause itself of the
subjects intended to be put beyond the arbitrator’s reach” (Matter of
Silverman [Bennor Coats], 61 NY2d 299, 308, rearg denied 62 Ny2d 803).

Pursuant to the applicable collective bargai ni ng agreenment (CBA),
“[t]he arbitrator shall confine hinself [or herself] solely to the
review of the determnation of guilt or innocence of the grievant and
det erm ne whet her or not the decision was based upon clear and
convi ncing evidence. The arbitrator shall be precluded from any
determnation . . . with respect to the penalty inposed upon the
gri evant except where the penalty inposed is found to be unreasonabl e,
arbitrary or capricious.” Here, the arbitrator recogni zed that the
CBA Iinited his “authority in passing on penalties for proven
m sconduct . He thus specifically found that “the penalty of a
per manent denoti on was unreasonable and arbitrary . . . because .

[i]t is not supported by evidence that the grievant cannot conpetently
performthe duties of sergeant . . . .~

W reject the contention of the Town that, although the CBA
authorizes the arbitrator to determ ne that the inposed punishnent is
“unreasonabl e, arbitrary or capricious,” it does not authorize the
arbitrator to nodify an inposed penalty or fashion a new penalty. The
CBA specifically provides that, “where the penalty inposed is found to
be unreasonable, arbitrary or capricious,” the arbitrator my nake a
determ nation “with respect to the penalty inposed upon the grievant

.7 The Town’s contention that an arbitrator who determ nes that
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the inmposed penalty is unreasonable, arbitrary or capricious nust
remt the matter to the Town for the purpose of fashioning a different
penalty conflicts with the provision in Article 19 of the CBA that
“[t]he decision of the arbitrator shall be final and bindi ng upon both
parties to the dispute.” 1In any event, we note that it is the
arbitrator, not the trial court or this Court, that is “charged with
the interpretation and application of the [CBA]” (New York City Tr.
Auth., 6 NY3d at 336; see Matter of New York State Correctiona
Oficers & Police Benevolent Assn. v State of New York, 94 Ny2d 321,
326-327). “[Clourts may not set aside an award because [they] feel
that the arbitrator’s interpretation disregards the apparent, or even
t he plain, meaning of the words or resulted froma m sapplication of
settled legal principles” (Rochester City School Dist. v Rochester
Teachers Assn., 41 Ny2d 578, 582; see Binghamon Cv. Serv. Forumyv
Cty of Binghanton, 44 NY2d 23, 30). Here, “[a]lthough a different
construction could have been accorded to the subject provision of the
[CBA], . . . it cannot be stated that the arbitrator gave a conpletely
irrational construction to the provision in dispute and, in effect,
exceeded [his] authority by making a new contract for the parties”
(Matter of New York City Tr. Auth. v Local 100, Transp. Wrkers Union
of Am, 127 AD2d 596, 597, |v denied 70 NY2d 604).

Further, although the CBA does not explicitly authorize an
arbitrator to substitute an appropriate penalty upon determ ning that
the penalty inposed by the Town is unreasonable, arbitrary or
capricious, there is |likew se no such “specifically enunerated
limtation on the arbitrator’s power” (New York City Tr. Auth., 6 NYy3d
at 336; see North Country Comrunity Coll. Assn. of Professionals, 29
AD3d at 1062). W therefore conclude that the arbitrator did not
exceed his authority in nodifying the grievant’s penalty froma
per manent denotion to a denotion for a term of one year.

Entered: June 17, 2011 Patricia L. Mrgan
Clerk of the Court



