SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1110

KA 11-00536
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND LI NDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TI MOTHY L. JERGE, DEFENDANT- APPELLANT.

THOVAS THEOPHI LOS, BUFFALO, FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered March 14, 2011. The judgnent convicted
def endant, upon a jury verdict, of sexual abuse in the second degree,
course of sexual conduct against a child in the second degree and
endangering the welfare of a child.

It is hereby ORDERED that the judgnent so appealed fromis
reversed on the law and a new trial is granted.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, sexual abuse in the second degree
(Penal Law 8 130.60 [2]) and course of sexual conduct against a child
in the second degree (8 130.80 [1] [b]). W agree with defendant that
County Court erred in denying his notion to set aside the verdict
based on juror m sconduct.

CPL 330.30 provides in relevant part that a court may, upon
notion of the defendant, set aside a verdict on the ground that
“during the trial there occurred, out of the presence of the court,

i mproper conduct by a juror . . ., which may have affected a
substantial right of the defendant and which was not known to the
defendant prior to the rendition of the verdict” (CPL 330.30 [2]). As
a general rule, “a jury verdict may not be inpeached by probes into
the jury’s deliberative process; however, a show ng of inproper

i nfluence provides a necessary and narrow exception to the genera
proposition” (People v Maragh, 94 NY2d 569, 573; see People v Brown,
48 Ny2d 388, 393; People v Scerbo, 59 AD3d 1066, 1068, |v denied 12
NY3d 821). |Inproper influence enconpasses “even well-intentioned jury
conduct which tends to put the jury in possession of evidence not
introduced at trial” (Brown, 48 NY2d at 393).

“Of course, not every msstep by a juror rises to the inherently
prejudicial level at which reversal is required automatically” (id. at
394). Rather, “[e]ach case nust be examined on its unique facts to
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determ ne the nature of the m sconduct and the likelihood that

prej udi ce was engendered” (People v Cark, 81 Ny2d 913, 914; see
Scerbo, 59 AD3d at 1068). Juror m sconduct constitutes reversible
error where “(1) jurors conduct[ ] personal specialized assessnents
not within the common ken of juror experience and know edge (2)
concerning a material issue in the case, and (3) conmunicat[e] that
expert opinion to the rest of the jury panel with the force of
private, untested truth as though it were evidence” (Maragh, 94 Ny2ad
at 574; see People v Santi, 3 NY3d 234, 249).

Here, the evidence at the post-trial hearing on defendant’s CPL
330. 30 notion established that two jurors interjected their
pr of essi onal knowl edge into the jury deliberations by voicing
pr of essi onal opinions that were not the subject of expert testinony at
trial (see Maragh, 94 NY2d at 575-576). The subject jurors -- a
casewor ker enpl oyed by a county departnent of social services (DSS)
with a bachelor’s degree in social work and a |icensed substance abuse
counselor with a bachelor’s degree in hunman services -- conveyed to
the rest of the jury panel that they had professional experience
working with or counseling child victinms of sexual abuse. According
to the two jurors who testified at the hearing concerning the subject
jurors, the DSS casewor ker advised the jury that she worked in a child
protective capacity. One of the testifying jurors recalled that, when
menbers of the jury voiced concerns about the victims credibility
based upon, inter alia, her inability to recall dates or details about
t he sexual abuse, the delay in reporting, and the victims failure to
avoi d defendant, the subject jurors nade statenments to the effect that
“we deal with this every day,” and “this is the pattern of how these
things normally take place.” That juror explained that “it was a | ot
like [the subject jurors] were testifying in the jury room” and he
expressly testified that he was swayed by the opinions of the subject
jurors in voting to convict defendant. The other testifying juror
simlarly recalled that, when nenbers of the jury questioned the
victims credibility, the subject jurors responded, “that is how a

sexual |y abused victi mwould act and that’s nornal behavior.” She
testified that the subject jurors said that it was “normal” for sexua
abuse victins to “block . . . out” the abuse and that, as a result,

“they wouldn’t be able to remenber” specific dates, tinmes and pl aces.
According to that juror, one of the subject jurors went so far as to
tell the jury that, when he had worked with child victins of sexua
abuse, “this is howthey would act.” The juror testified that she
changed her vote fromacquittal to conviction based on the opinions of
t he subject jurors.

I n denyi ng defendant’s CPL 330.30 notion, the court erred in
concluding that it was “comon know edge” that victinms of sexual abuse
may both delay reporting and be unable to recall specifics of the
abuse. The behavior and response of a victimof sexual abuse is “not
wi thin the common ken of juror experience and know edge” (Maragh, 94
NY2d at 574; see People v Taylor, 75 Ny2d 277, 289). Indeed, it is
not uncomon for courts to permt expert testinony on precisely the
subj ect at issue here, i.e., the behavior of a victimof sexual abuse
(see e.g. People v Carroll, 95 Ny2d 375, 387; Taylor, 75 Ny2d at 289;
People v Torres, 78 AD3d 866; People v Gegory, 78 AD3d 1246, 1247, |v
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deni ed 16 NYy3d 831; People v Wllman, 166 AD2d 302, |v denied 78 Nyad
958) .

We thus agree with defendant that the subject jurors offered
i nproper professional opinions that were not the subject of expert
testinmony and were not subject to cross-exani nation, thereby depriving
defendant of a fair trial (see Maragh, 94 NY2d at 575-576; People v
Stanl ey, 87 Ny2d 1000, 1001-1002). |Indeed, the subject juror comments
inthis case are particularly problenmatic because they stated not only
t hat sexual abuse victins may del ay reporting or be unable to recal
specifics of the abuse, which may be the proper subject of expert
testimony (see Gregory, 78 AD3d at 1247), but they also went a step
further and opined that, “based upon their professional experience,
[the victin] acted |ike a victimof sexual abuse.” That was inproper
(see Carroll, 95 NY2d at 387).

In light of our determ nation that reversal is required, we need
not address defendant’s renai ni ng contentions.

Al'l concur except FaHEY, J., who dissents and votes to nodify in
accordance with the followi ng Menorandum | respectfully dissent
because | do not agree with the majority that County Court erred in
denyi ng defendant’s post-trial notion pursuant to CPL 330.30 (2)

seeking to set aside the verdict based on juror msconduct. | dissent
insofar as the majority concludes that reversal is required on that
ground. Nevertheless, | would vote to nodify the judgnent as a natter

of discretion in the interest of justice, and on the |law, by reversing
t hat part convicting defendant of sexual abuse in the second degree
under count two of the indictnent inasnmuch as that count was rendered
duplicitous by the testinony at trial, as | shall discuss herein. |
woul d dism ss that count w thout prejudice to the People to re-present
any appropriate charge under that count to another grand jury.

“Generally, a jury verdict nay not be inpeached by probes into
the jury’ s deliberative process,” but CPL 330.30 enbodi es the “narrow
exception to [that] general proposition” (People v Maragh, 94 Ny2d
569, 573). That statute provides, in relevant part, that the court
may, upon notion of the defendant, set aside the verdict on the ground
“[t]hat during the trial there occurred, out of the presence of the
court, inproper conduct by a juror, or inproper conduct by another
person in relation to a juror, which may have affected a substantia
right of the defendant and which was not known to the defendant prior
to the rendition of the verdict” (CPL 330.30 [2]).

Here, at the hearing on his CPL 330.30 notion, defendant
presented the testinony of two jurors. The first testifying juror
stated on direct exam nation that three other jurors, i.e., juror Nos.
27, 68 and 98 (collectively, subject jurors), said “we deal with this
every day” and “this is the pattern of how these things normally take
pl ace.” Based on the context of the first juror’s testinony, the
testinony appears to indicate that the subject jurors were famliar
with victins of sexual abuse. Juror No. 27 worked as the head
strength and conditioning coach in a university athletic departnent,
juror No. 68 was a caseworker with the Cattaraugus County Depart nent



-4- 1110
KA 11- 00536

of Social Services, and juror No. 98 worked as a “substance abuse,
mental health counselor.” The first testifying juror did not state
that the subject jurors had indicated that they counseled victinms of
sexual abuse, but nmmintained that the subject jurors said that their
knowl edge was based upon their professional backgrounds in dealing

Wi th such issues. The first testifying juror also indicated that his
vote was influenced by the comments of the subject jurors during

del i berations, and that he was the last juror to vote to convict

def endant .

The cross-exam nation of the first testifying juror confirned
that he was influenced by the conments of the subject jurors, and
expl ai ned the basis, or lack thereof, for his reliance on those
jurors. The first testifying juror acknow edged that he | earned of
t he backgrounds of the subject jurors during voir dire, and indicated
that he “just assumed” that one of the opinions expressed by juror No.
68 during deliberations “was because of her professional experience.”
| ndeed, the first testifying juror agreed that the subject jurors
never indicated during deliberations that they worked with or
counsel ed sexual abuse victinms, and he concluded his testinony on
cross-exam nation with an expression of renorse over having been the
| ast of the jurors to change his mnd and vote to convict defendant.

For her part, the second testifying juror stated at the hearing
that juror Nos. 68 and 98 had indicated during deliberations that they
had a specialized background in sexual abuse issues and had worked
with sexual ly abused children. The second testifying juror indicated
t hat assurances of juror Nos. 68 and 98 assuaged her concerns with
parts of the victinis testinony, and that she eventually relied on the
know edge and opi nions of juror Nos. 68 and 98 in changing her vote
fromacquittal to conviction.

On cross-exam nation, however, the second testifying juror, who
was not a hol dout juror, was equivocal as to whether juror Nos. 68 and
98 influenced her vote. The second testifying juror denied “saying
that [she] gave sonebody’ s opinion nmore credibility than sonebody
el se’s,” and contended that she “ha[s] [her] owm mind,” “listened”
during deliberations and “took [the opinion in question] into [her]
own mnd and processed it.”

Subsequent to the testinony of defendant’s wi tnesses at the CPL
330. 30 hearing, and at the People’' s request, the court denied the
notion on the ground that defendant failed to neet his burden of proof
even in the absence of testinmony fromw tnesses yet to be presented by
the People. The court later issued a witten decision in which it
determ ned “that the conplained of conduct . . . does not rise to the
| evel of juror m sconduct.” That conclusion was based, at least in
part, on the court’s finding that the first testifying juror “adnitted
that he regretted his verdict and conceded that he did not hear
specific reference to any one juror’s professional experience.” In
view of its citations to, inter alia, People v Rodriguez (100 Ny2d
30), People v Robinson (1 AD3d 985, |v denied 1 NY3d 633, 2 Ny3d 805)
and People v Stevens (275 AD2d 902, Iv denied 96 Ny2d 807), and its
finding that the second testifying juror “adamantly said she nade up



- 5- 1110
KA 11- 00536

her own m nd on the verdict,” the court also appeared to concl ude that
t he conduct at issue did not prejudice defendant (cf. People v
Concepci on, 17 NY3d 192, 195).

“In order to prevail on [his] notion, defendant was required to
establish by a preponderance of the evidence that inproper conduct by
a juror prejudiced a substantial right of’ defendant” (People v
Carm chael , 68 AD3d 1704, 1705, |v denied 14 Ny3d 798; see CPL 330.40
[2] [g]). “The trial court is invested with discretion and post]|-
Jtrial fact-finding powers to ascertain and determ ne whether the
activity during deliberations constituted m sconduct and whet her the
verdi ct should be set aside and a new trial ordered” (Maragh, 94 Ny2d
at 574; see Rodriguez, 100 Ny2d at 35), and, under these
ci rcunstances, | cannot agree with the majority that the di sputed
activity during deliberations warrants i npeachnent of the verdict.

Put sinply, the testinony of the first testifying juror, who
seened to have second thoughts about the verdict and who coul d not
state that any of the subject jurors had indicated during
del i berations that they worked with or counsel ed sexual abuse victins,
does not support a finding of juror m sconduct (see generally People v
Santi, 3 Ny3d 234, 249-250). “The court’s determ nation that there
was no msconduct . . . nust be afforded great weight” (People v
Brown, 278 AD2d 920, |v denied 96 NY2d 781), and there is no reason to
disturb it on the basis of the testinony of the first testifying
juror.

Even assum ng, arguendo, that the testinony of the second
testifying juror establishes juror m sconduct (see generally Santi, 3
NY3d at 249; Maragh, 94 Ny2d at 574), | conclude under these
circunst ances there was no show ng of prejudice to a “substantia
right” of defendant as a result of that m sconduct (CPL 330.30 [2];
see Carm chael, 68 AD3d at 1705-1706). |Inasnuch as the second
testifying juror, who was not a hol dout juror, admtted on cross-
exam nation that she had an i ndependent m nd and t hought process with
respect to the verdict, | cannot conclude that defendant established
that the second testifying juror based her verdict on sonething other
t han the evidence presented at trial (cf. Carm chael, 68 AD3d at 1705-
1706; see generally Robinson, 1 AD3d at 986). Thus, in ny view,
def endant did not neet his burden of show ng “by a preponderance of
t he evidence” that the conduct at issue prejudiced a substantial right
of defendant (CPL 330.40 [2] [g]; see Rodriguez, 100 Ny2d at 35;

Carm chael, 68 AD3d at 1705-1706), and there is no reason to disturb
the court’s determination on that basis (see Brown, 278 AD2d 920).

| turn now to the remaining i ssues not addressed by the majority
inlight of its determnation with respect to defendant’s post-tria
notion pursuant to CPL 330.30 (2). Defendant chall enges the procedure
enpl oyed by the court in responding to a jury note, specifically
contending that the court erred in issuing supplenental instructions
to the jury in his absence. I|nasnmuch as defense counsel was given
notice of the note, its contents and the court’s intended response
thereto, “[d]efendant therefore was required to register an objection
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in order to preserve for our review his challenge to the procedure
enpl oyed by the court in responding to the jury note[], ‘at a tine
when any error by the court could have been obviated by tinely
objection” " (People v Rivera, 83 AD3d 1370, 1370-1371, quoting People
v Starling, 85 Ny2d 509, 516; see People v Kadarko, 14 NY3d 426, 429).
| woul d not exercise ny power to address that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).
Contrary to defendant’s further contention, defense counsel was not
ineffective in failing to object to the procedure enpl oyed by the
court in responding to the note. Defendant failed “ ‘to denonstrate

t he absence of strategic or other legitimte explanations for

[ def ense] counsel’s all eged shortcom ngs” (People v Benevento, 91 Nyad
708, 712, quoting People v Rivera, 71 Ny2d 705, 709; see generally
People v Baldi, 54 Ny2d 137, 147).

Def endant failed to preserve for our review his contention that
the court’s Allen charge was coercive, having failed to object to the
charge on that ground (Allen v United States, 164 US 492; see People v
Vassar, 30 AD3d 1051, |v denied 7 NY3d 796). |In any event, that
contention |lacks nmerit (see People v Roman, 85 AD3d 1630, 1631, Iv

denied 17 Ny3d 821). *“Furthernore, ‘[Db]ecause the Allen charge was
not inproper, the defendant’s ineffective assistance of counsel claim
[insofar as it is] based . . . on his attorney’s failure to object to
the charge, is without nerit’ 7 (id.).

Def endant al so failed to preserve for our review his contention
that the indictnment is duplicitous (see People v Becoats, 17 NY3d 643,
___; People v Heard, 72 AD3d 1630, |v denied 15 Ny3d 852). In any
event, that contention is noot with respect to counts one and four of
the indictnent inasnuch as defendant was acquitted of those counts
(see People v Haberer, 24 AD3d 1283, Iv denied 7 NY3d 756, 848). |
woul d, however, exercise my power to review defendant’s contention
with respect to count two of the indictnent as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]), because | agree
wi th defendant that count two, charging himw th sexual abuse in the
second degree (Penal Law 8 130.60 [2]), was rendered duplicitous by
the testinony at trial (see People v Bennett, 52 AD3d 1185, 1186, |v
denied 11 NY3d 734). | would therefore nodify the judgnent
accordingly, as set forth herein (see id.; People v Bracewel |, 34 AD3d
1197, 1198-1199).

Finally, | have revi ewed defendant’s renai ni ng contentions and
concl ude that none requires reversal or further nodification of the
j udgment .

Ent er ed: Decenber 23, 2011 Frances E. Caf ar el
Cerk of the Court



