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Appeal from a judgnent (denom nated order) of the Suprene Court,
Onondaga County (John C. Cherundolo, A J.), entered February 10, 2011.
The judgnent granted the notion of plaintiffs for |eave to reargue
and, upon reargunent, granted summary judgnment to plaintiffs and
decl ared that defendant Gem ni I nsurance Conpany is obligated to
defend and indemify plaintiff LMIIl Realty, LLC as an additiona
insured in the underlying personal injury action.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the | aw by denyi ng sumary judgnent to
plaintiffs in part, vacating the declaration and granting judgnent in
favor of plaintiffs as foll ows:

It is ADJUDGED and DECLARED that plaintiff LMII
Realty, LLC is an additional insured under the policy issued
by defendant Gem ni | nsurance Conpany,

and as nodified the judgnment is affirmed w thout costs.

Menmorandum  Plaintiffs comrenced this action seeking a
decl aration that Gem ni | nsurance Conpany (defendant) is obligated to
defend and indemify plaintiff LMIIl Realty, LLC (LMIIl) as an
additional insured in the underlying personal injury action.
Def endant nmade a pre-answer notion to dismss the conplaint and, in
the alternative, sought summary judgnment declaring that it has no
obligation to defend or indemify plaintiffs because they do not
qual ify as additional insureds under the policy. Plaintiffs opposed
the notion and in addition sought a declaration that plaintiffs
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qgqual ify as additional insureds under the policy. Suprene Court denied
defendant’s notion. Plaintiffs subsequently noved for |eave to
reargue defendant’s notion and sought sunmmary judgnent declaring that
they are entitled to coverage from def endant as additional insureds.
The court granted plaintiffs’ notion for |eave to reargue on the
ground that plaintiffs established that the court had “overl ooked
controlling law on this issue” and, upon reargunent, searched the
record pursuant to CPLR 3212 (b) notwi thstandi ng the absence of a
cross notion by plaintiffs that preceded their notion for |eave to
reargue defendant’s notion. The court granted summary judgnment to

plaintiffs, i.e., relief “predicated upon a notion for the sane
relief” sought by defendant in its notion, by declaring that defendant
is obligated to defend and indemmify LMIIl as an additional insured in

t he underlying action.

In the underlying action, a roofer enployed by defendant Shaffer
Bui I ding Services, Inc. (Shaffer) seeks damages for injuries he
sustai ned during the course of his enploynent. LMIIl hired Shaffer to
replace a roof on its property, and Shaffer was insured under a
comercial general liability policy issued by defendant. The policy’'s
addi ti onal insured endorsenent provided that a third party may
constitute an additional insured “when you and such person or
organi zati on have agreed in witing in a contract or agreenent that
such person or organi zati on be added as an additional insured on your

policy.”

We agree with defendant that, contrary to the court’s
determi nation, the endorsenent is not ambi guous on the issue whether
an agreenent to add an additional insured was required to be in
witing. The term*®“in witing” refers to the entire phrase “in a
contract or agreenent,” not nmerely to the phrase “in a contract” (see
Erin Constr. & Dev. Co., Inc. v @aulf Ins. Co., 2008 NY Slip Op
32046[ U] ; see also Timons v Barrett Paving Materials, Inc., 83 AD3d
1473, 1477, lv dismssed in part and denied in part 17 NY3d 843). W
rej ect defendant’s contention, however, that there was no witten
agreenent in this case. |Indeed, the purchase order constituted a
witten agreenent obligating Shaffer to add LMIIl as an additiona
insured to the policy (see Tinmons, 83 AD3d at 1477; see generally BP
A.C. Corp. v One Beacon Ins. Goup, 8 NY3d 708, 712). The purchase
order was an enforceabl e agreenment despite the fact that it was
unsi gned because the evidence in the record establishes that the
parties intended to be bound by it (see Flores v Lower E. Side Serv.
Ctr., Inc., 4 NY3d 363, 369, rearg denied 5 NY3d 746; Kay-Bee Toys
Corp. v Wnston Sports Corp., 214 AD2d 457, 458, |v denied 86 Ny2d
705) .

Nevert hel ess, we conclude that defendant is correct that the
court erred in granting summary judgnent to plaintiffs on all issues
and in issuing the subject declaration, i.e., that defendant is
obligated to defend and indemmify LMI1 as an additional insured in
t he underlying action. Inasnuch as the record establishes that the
parties deliberately charted a summary judgnent course, the court
properly granted summary judgnent to plaintiffs on the issue of
LMI11’s general status as an additional insured under the policy (see
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Nowacki v Becker, 71 AD3d 1496, 1497; see generally M hlovan v

G ozavu, 72 Ny2d 506, 508). The court erred, however, in declaring at
this stage of the litigation that defendant is obligated to defend and
indemmify LM 11, before defendant answered the conplaint (see City of

Rochester v Chiarella, 65 Ny2d 92, 101-102). W therefore nodify the

j udgnment accordingly.

Ent er ed: Decenber 23, 2011 Frances E. Cafarell
Cerk of the Court



