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Appeal from an order of the Onondaga County Court (Joseph E
Fahey, J.), dated Novenber 24, 2010. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in assessing 30 points against himunder risk factor 5, for the
age of the victim and 20 points agai nst himunder risk factor 6, for
t he physical hel pl essness of the victim W reject those contentions.
Al t hough defendant pleaded guilty to a count of the indictnent
all eging that he raped his stepdaughter when she was 13 years old, it
is well settled that, in assessing a defendant’s risk level, the court
is not limted to the crine to which the defendant pleaded guilty (see
People v Scott, 71 AD3d 1417, 1417-1418, |v denied 14 NY3d 714; People
v Hubel, 70 AD3d 1492, 1493). The court nay al so consider “reliable
hearsay,” including the case sunmary prepared by the Board of
Exam ners of Sex O fenders (People v Hucks, 72 AD3d 1608, 1609, I|v
deni ed 15 NY3d 706; see People v Cunni ngham 68 AD3d 1795, 1795-1796,
v denied 15 NYy3d 709). Here, the case sunmary stated, and the
i ndi ctrent al |l eged, that defendant engaged in a course of sexua
conduct with the victimthat started when she was seven years ol d.
The court therefore properly assessed 30 points agai nst defendant
under risk factor 5.

Poi nts may be assessed under risk factor 6 in the event that the
victi mwas “physically hel pl ess” when the sexual crine was commtted.
Here, defendant pleaded guilty to rape in the first degree pursuant to
Penal Law § 130.35 (2). A person is guilty of that crime “when he or
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she engages in sexual intercourse with another person . . . [wWho is

i ncapabl e of consent by reason of being physically hel pless” (id.).
According to the case summary, the victimalleged that she was

sl eepi ng on one occasi on when defendant began to rape her. W have
repeatedly concluded that a victimwho is asleep during a sexua
assault or “the beginning portion of the sexual assault” is physically
hel pl ess for the purposes of risk factor 6 (People v Vaughn, 26 AD3d
776, 777; see People v Cullen, 60 AD3d 1466, |v denied 12 NY3d 712;
People v Harris, 46 AD3d 1445, 1446, |v denied 10 Ny3d 707).

Finally, there is no nerit to defendant’s further contention that
the court, by assessing points against himunder risk factors 5 and 6,

engaged in inperm ssible double-counting. “Points nmay be properly
[ assessed] under both [risk factors] where[, as here,] a child victim
is . . . asleep at the beginning of the sexual offense” (People v

Rhodehouse, 88 AD3d 1030, 1032; see People v Ramirez, 53 AD3d 990,
990-991, Iv denied 11 Ny3d 710; People v Davis, 51 AD3d 442, |v denied
11 NY3d 703).
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