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Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered March 10, 2011 in a breach of contract action.
The order granted the notion of defendant to dism ss the conplaint.

It is hereby ORDERED that said appeal is unaninously dism ssed
except insofar as plaintiff challenges the determ nation that the
action is barred by defendant’s Charter 8§ 21-2, and the order is
otherwi se affirmed w thout costs.

Memorandum  Plaintiff commenced this breach of contract action
al l eging that defendant failed to pay its share of the cost of work
performed on two el evators, as required by a contract between
defendant and plaintiff’s predecessor in interest. Defendant noved to
di sm ss the conplaint pursuant to CPLR 3211 (a) (7), contending, inter
alia, that the action is barred by section 21-2 of defendant’s
Charter. Suprene Court concluded in its bench decision that section
21-2 required dism ssal of the conplaint, but denied the notion on the
ot her grounds raised by defendant. W therefore dism ss the remainder
of the appeal inasnuch as plaintiff is not aggrieved thereby (see CPLR
5511).

Contrary to plaintiff’s contention, the court properly granted
the notion. |In pertinent part, defendant’s Charter 8§ 21-2 provides
that “[n]o action or proceeding to recover or enforce any unliquidated
account or claimagainst the city shall be brought until such claim
shall have been filed with the city clerk . . . .7 W reject
plaintiff’s contention that this is an action for a |iquidated account
and thus falls outside the anmbit of section 21-2. The contract did
not specify that defendant was required to pay a specific sum of
“nmoney, nor was a specified sumto be paid in any other way. The
damages were unliqui dated” (Van Rensselaer v Jewett, 2 Ny 135, 139).
Thus, inasnmuch as the action is enconpassed by section 21-2 and it is
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undi sputed that plaintiff failed to conply with the notice of claim
requi renent set forth in that section, the court properly granted
defendant’s notion to dism ss the conplaint.

Ent er ed: March 16, 2012 Frances E. Cafarell
Cerk of the Court



