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Appeal from a judgment (denominated decision and order) of the
Supreme Court, Erie County (Timothy J. Walker, A.J.), entered December
8, 2010 in a proceeding pursuant to CPLR article 78.  The judgment
dismissed the petition.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum:  Petitioner appeals from a judgment dismissing his
CPLR article 78 petition that sought disclosure of certain records of
respondent pursuant to the Freedom of Information Law ([FOIL] Public
Officers Law art 6).  We agree with Supreme Court that the documents
sought are exempt from disclosure pursuant to Public Officers Law § 87
(2) (g) inasmuch as they are inter-agency or intra-agency materials
that are not statistical or factual tabulations or data, instructions
to staff that affect the public, or final agency policy or
determinations.  Respondent met his burden of establishing that the
documents were part of a government decision-making process that
involved the use of consultation, and such predecisional material that
an agency decision-maker uses to arrive at a decision is exempt from
FOIL disclosure (see Matter of Xerox Corp. v Town of Webster, 65 NY2d
131; Matter of Bass Pro, Inc. v Megna, 69 AD3d 1040).  In light of our
determination, we need not address the remaining exemptions under FOIL
upon which respondent relies.
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