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Appeal from a judgment of the Supreme Court, Erie County (Russell
P. Buscaglia, A.J.), rendered February 2, 2011.  The judgment
convicted defendant, upon his plea of guilty, of attempted burglary in
the third degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by directing that the sentence shall
run concurrently with the previously imposed definite sentences and as
modified the judgment is affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon his plea of guilty of attempted burglary in the third degree
(Penal Law §§ 110.00, 140.20).  As defendant contends and the People
correctly concede, Supreme Court erred in directing that the
indeterminate term of imprisonment that it imposed be served
consecutively to two definite sentences that had been previously
imposed (see former § 70.35).  “The offense[s] underlying the definite
sentence[s were] committed prior to the date on which the
[indeterminate] sentence was imposed, and thus the definite
sentence[s] must run concurrently” with the indeterminate sentence
(People v Glinski [appeal No. 2], 37 AD3d 1188, 1189; see People v
Leabo, 84 NY2d 952, 953).  We therefore modify the judgment
accordingly.
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