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\% MVEMORANDUM AND ORDER
BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMVMUNI TY
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WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (ADAM W KOCH COF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK K. WALSH CF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A J.], entered April 20, 2012) to review a determ nation of
respondent. The determ nation found after a Tier IlIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 102.10 (7 NYCRR 270.2 [B] [3] [i]) and vacating
t he reconmended | oss of good tinme and as nodified the determ nation is
confirmed wi thout costs, respondent is directed to expunge from
petitioner’s institutional record all references to the violation of
that rule, and the matter is remtted to respondent for further
proceedi ngs in accordance with the followi ng Menorandum Petitioner
commenced this CPLR article 78 proceedi ng seeking to annul the
determ nation, following a Tier IIl hearing, that he had viol ated
various inmate rules, including inmate rules 102.10 (7 NYCRR 270.2 [ B]
[3] [i] [threats]), 104.11 (7 NYCRR 270.2 [B] [5] [ii] [violent
conduct]), and 107.11 (7 NYCRR 270.2 [B] [8] [ii] [harassnment]). As
respondent correctly concedes, the determi nation that petitioner
violated inmate rule 102.10 is not supported by substantial evidence
(see generally People ex rel. Vega v Smith, 66 Ny2d 130, 139). W
therefore nodify the determ nation and grant the petition in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 102.10, and we direct respondent to expunge from
petitioner’s institutional record all references to the violation of
that rule. “Although there is no need to remt the matter to
respondent for reconsideration of those parts of the penalty already
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served by petitioner, we note that there was al so a reconmended | oss
of good tinme, and the record does not reflect the relationship between
the violations and that recomendation” (Matter of Monroe v Fischer,
87 AD3d 1300, 1301). We therefore further nodify the determ nation by
vacating the recommended | oss of good tine, and we remt the matter to
respondent for reconsideration of that recommendation (see id.).

W have considered petitioner’s renaining contentions and
conclude that they are without merit.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court



