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IN THE MATTER OF TREVOR SPEARS, PETI TI ONER
\% MVEMORANDUM AND ORDER
BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (WLLIAME. STORRS OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A . J.], entered June 20, 2012) to review a determ nation of
respondent. The determ nation found after a Tier IlIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
vacating the reconmmended | oss of good tine and as nodified the
determ nation is confirmed without costs and the matter is remtted to
respondent for further proceedings in accordance with the foll ow ng
Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a Tier Il hearing, that
he violated inmate rules 106.10 (7 NYCRR 270.2 [B] [7] [i] [refusal to
obey direct order]) and 113.10 (7 NYCRR 270.2 [B] [14] [i] [weapon
possession]). W conclude that the determnation is supported by
substanti al evidence. “The m sbehavior report, together with the
testinmony of the correction officer who wote it and the phot ograph[]
of the [tweezers inserted into a pen and secured by a shoel ace],
constitutes substantial evidence supporting the determ nation that
petitioner violated [those] inmate rule[s]” (Matter of Aiver v
Fi scher, 82 AD3d 1648, 1648). Contrary to petitioner’s further
contention, the inability of his inmate assistant to obtain a
vi deotape of the incident did not constitute a denial of his right to
present docunentary evidence “inasmuch as petitioner was advi sed that
no such vi deot ape existed” (Matter of Carini v Goord, 270 AD2d 663,
664). Petitioner contends for the first tinme on appeal that the
Hearing O ficer confused himabout his right to testify and present
evidence. Thus, “[p]etitioner failed to exhaust his admnistrative
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remedies with respect to that contention, and this Court has no
di scretionary authority to reach that contention” (Matter of Alvarez v
Fi scher, 94 AD3d 1404, 1406).

Finally, the “penalty is not so disproportionate to the offense
as to be shocking to one’s sense of fairness” (Matter of Cotoli v
Goord, 256 AD2d 1192, 1193). “It is well established that a decision
to withhold good tine allowance which is nade in accordance with the
law is not subject to judicial review (Matter of Burke v Goord, 273
AD2d 575, 575, appeal dism ssed and |v denied 95 Ny2d 898).
Nevert hel ess, as respondent correctly concedes, the loss of 12 nonths’
good tinme inmposed is contrary to a prior order of Suprenme Court
directing that, upon a new hearing, the Hearing O ficer could not
i npose any greater penalty than that inposed after the original
hearing, i.e., six nonths’ |loss of good tine. As a result, the
recommended | oss of good tine nust be vacated. W therefore nodify
the determ nation accordingly, and we remt the matter to respondent
for a determnation of the Ioss of good tinme that is in conpliance
with Supreme Court’s prior order.

Entered: February 1, 2013 Frances E. Cafarell
Clerk of the Court



