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Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Decenber 8, 2011. The order
granted defendants’ notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this personal injury and
wrongful death action after plaintiff’s decedent suffered a fatal
heart attack at a building (building) allegedly owed by defendant 26
M ssi ssippi Street LLC (26 M ssissippi) that was undergoi ng renovati on
and rehabilitation froma warehouse into a m xed-use facility
(hereafter, project). Decedent’s enployer had been hired to provide
tenporary heat to the building, and defendant Savarino Construction
Cor poration (Savarino Construction) had been hired as the construction
manager with respect to the project. Decedent suffered the heart
attack after ascending five flights of stairs to reach the uppernost
fl oor of the building, where a tenporary heat cannon that decedent and
a coworker were to attach to a rigid natural gas |ine was | ocat ed.
Suprenme Court granted defendants’ notion for summary judgment
di sm ssing the conplaint against them and we affirm

W reject at the outset defendants’ contention that plaintiff
abandoned her appeal with respect to 26 M ssissippi (cf. Cesinski v
Town of Aurora, 202 AD2d 984, 984). Turning to the nerits, we agree
wi th defendants that the court properly granted those parts of the
notion for summary judgnment di sm ssing the Labor Law 8 200 and common-
| aw negl i gence causes of action.
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“ “Section 200 of the Labor Law is a codification of the
common- | aw duty i nposed upon an owner or general contractor to provide
construction site workers with a safe place to work’ ” (Fisher v WNY
Bus Parts, Inc., 12 AD3d 1138, 1139, quoting Comes v New York State
Elec. & Gas Corp., 82 Ny2d 876, 877; see Brownell v Blue Seal Feeds,
Inc., 89 AD3d 1425, 1427). *“[Where, as here, a plaintiff’'s injuries
stemnot fromthe manner in which the work was being perforned[ ] but,
rat her, from a dangerous condition on the prem ses, [an owner or]
general contractor may be liable in conmon-|aw negligence and under
Labor Law 8 200 if it has control over the work site and actual or
constructive notice of the dangerous condition” (Qzinmek v Holiday
Val ., Inc., 83 AD3d 1414, 1416 [internal quotation marks omtted]; see
Piazza v Frank L. Cmnelli Constr. Co., Inc., 2 AD3d 1345, 1349).

Here, defendants submtted in support of their notion an abstract
of title for the property on which the building was | ocated
(abstract), which establishes that nonparty M chigan Street
Devel opnent, LLC (Mchigan Street), not 26 M ssissippi, owned the
building at all tines relevant to this matter. Defendants therefore
met their initial burden on that part of the notion concerning the
Labor Law 8 200 and comon-| aw negli gence causes of action with
respect to 26 M ssissippi (see generally Zuckerman v City of New York,
49 Ny2d 557, 562; Biggs v Hess, 85 AD3d 1675, 1675), and plaintiff
failed to raise a triable issue of fact in opposition (cf. Palerno v
Taccone, 79 AD3d 1616, 1620; see generally Zuckerman, 49 NY2d at 562).
Wth respect to Savarino Construction, defendants submtted the
contract pursuant to which Mchigan Street retained Savari no
Construction to serve as the constructi on nmanager at the project
(contract). Under the contract, Savarino Construction was responsible
for, inter alia, coordinating the activities and safety prograns of
the contractors at the project, but had no control over the acts,
om ssions or safety precautions of the contractors. Thus, inasnmuch as
Savarino Construction was not responsible either for the performnce
of that work or the prem ses on which that work was undertaken,
defendants nmet their initial burden on that part of the notion
concerning the Labor Law 8 200 and common-| aw negl i gence causes of
action with respect to Savarino Construction (see Ozi nek, 83 AD3d at
1416; see generally Zuckernman, 49 NY2d at 562), and plaintiff failed
to raise a triable issue of fact in opposition (see generally
Zucker man, 49 Ny2d at 562). Even assum ng, arguendo, that the bill of
particul ars specified that decedent’s death arose fromthe nethod of
decedent’ s work rather than the condition of the building, we conclude
that the result would be the sane. Defendants established as a matter
of law that they did not have the authority to supervise or contro
t he net hods and manner of decedent’s work, and plaintiff failed to
raise a triable issue of fact sufficient to defeat that part of the
noti on concerning the Labor Law 8 200 and conmon-| aw negl i gence causes
of action (see John v Klewin Bldg. Co., Inc., 94 AD3d 1502, 1503).

We further conclude that the court properly granted that part of
the notion seeking sunmary judgnment di sm ssing the Labor Law 8§ 241 (6)
cause of action. Here, through the subm ssion of the abstract and the
contract, defendants established that 26 M ssissippi is not an “owner”
within the neaning of Labor Law 8 241 (6) (see generally Scaparo v
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Village of Ilion, 13 NY3d 864, 866), and plaintiff failed to raise an
i ssue of fact in opposition (see generally Zuckerman, 49 Ny2d at 562).
Moreover, we conclude that there is an issue of fact whether decedent
was engaged in a protected activity under section 241 (6) (cf. Love v
New York State Thruway Auth., 17 AD3d 1000, 1002-1003; see generally
Zuckerman, 49 Ny2d at 562), but we also conclude with respect to both
defendants that the court properly granted that part of their notion
seeki ng sunmary judgnent di sm ssing the section 241 (6) cause of
action because plaintiff failed to support that cause of action by
alleging the violation of a qualifying provision of the Industria
Code (see Piazza, 2 AD3d at 1348). In her bill of particulars,
plaintiff appeared to prem se her section 241 (6) cause of action on
the alleged violation of 12 NYCRR 23-2.7 (a), but on appeal plaintiff
abandoned any contention with respect to that Industrial Code section,
and we therefore do not address it (see Brownell, 89 AD3d at 1427;

Ci esinski, 202 AD2d at 984). “The violations of the Industrial Code
all eged by plaintiff for the first time on appeal are not properly
before us . . . , and plaintiff otherwise failed to allege the

vi ol ation of any concrete specifications of the Industrial Code” (Cody
v Garman, 266 AD2d 850, 851; see Thonpson v Marotta, 256 AD2d 1124,
1125). Plaintiff’s contention that she may rely on the violation of
New York State Buil ding Code 3002.4 to support the section 241 (6)
cause of action is also raised for the first tine on appeal (see Cody,
266 AD2d at 851), and in any event lacks nmerit (cf. Rizzuto v L. A
Wenger Contr. Co., 91 Ny2d 343, 351 n; MIllard v Gty of Ogdensburg,
274 AD2d 953, 954).

Finally, we agree with defendants that the court properly granted
those parts of their notion seeking dismssal of the Labor Law causes
of action against Savarino Construction because Savarino Construction
was not a statutory agent of an owner or contractor (see Brownell, 89
AD3d at 1427-1428; Uzar v Louis P. Cimnelli Constr. Co., Inc., 53
AD3d 1078, 1079).

Entered: February 1, 2013 Frances E. Cafarel
Clerk of the Court



