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Appeal from a judgnment of the Monroe County Court (Victoria M
Argento, J.), rendered Septenber 19, 2013. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
af firmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of nmurder in the second degree (Penal Law § 125.25 [1]),
def endant contends that he was denied a fair trial by the adm ssion of
prej udicial propensity evidence, and that his waiver of the right to
be present at trial was invalid because County Court did not
i nvesti gate whether he was receiving a proper dosage of psychiatric
medi cation. W affirmthe judgnent of conviction.

In 2005, the 15-year-old victimwas shot to death near the
Campbel | Street Recreation Center in Rochester with a 9 mllineter
sem automati c weapon. On the evening of the nurder, the police
guestioned but did not charge defendant, who was then 14 years ol d.
The case went cold until 2011, when defendant made adm ssions about
the murder to another inmate (informant) while he was incarcerated on
unrel ated charges. Defendant’s adm ssions to the crine were contained
in a handwitten letter, which defendant showed to the infornmnt
before mailing it to the nother of his child. After the informnt
reported defendant’s adm ssions to the authorities, investigators
outfitted himwith a wire to record future conversations wth
def endant. Defendant made further adm ssions in audio-recorded
conversations with the informant.

Def endant was indicted for the 2005 nurder and, at trial, the
Peopl e sought to admit the letter in evidence. Defense counse
requested the redaction of certain information, and the court granted
counsel’s request in part. After the letter was redacted to omt
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references to unrel ated charges that were pendi ng agai nst def endant at
the tine he wote it, the court received it in evidence. The letter
was read aloud to the jury by the nother of defendant’s child, who
testified that she received it and recogni zed the handwiting as
defendant’s. In the letter, defendant wote, inter alia, that he
“first shot sonebody” on Canpbell Street when he was 14 years ol d,
that wi ser persons were “always” telling himto cal m down or he woul d

“end up killin sonebody,” that he “let a I ot of people live,” and
that he was hopeful that he would not get killed or “kill sonmebody” in
prison. The letter further read, “It’s Iike sonetines | turn into the
Devil in true form” and “I ama wolf, tiger, bear, bull, lion, shark,
I’ma [ ] beast. | never had fear punp in ny soul or heart.”

The court also admtted in evidence audi o recordings of
defendant’s conversations with the informant. In one recording,
defendant admitted to the crine charged and al so clained to be
responsi bl e for an unrelated shooting with a “deuce-deuce rifle,”
whi ch he described as his “favorite shot.” Defendant spoke
know edgeabl y about different nmakes and nodel s of guns, none of which
had been used to commt the crine charged, and the two nen di scussed
t he best ways to shoot different guns. Defendant al so spoke of
various crinmes that had been conmtted by nenbers of his famly, and
told the informant that guns had been available to himsince he was 14
years old. Defendant said that he had no regard for feelings, and he
and the informant m m cked the sounds of gunfire.

As a prelimnary matter, defendant correctly concedes that he did
not object to the adm ssion of the all eged propensity evidence at
i ssue on appeal and thus failed to preserve for our review his
contention that the court erred in admtting that evidence (see CPL
470.05 [2]; People v Chase, 277 AD2d 1045, 1045 [4th Dept 2000], |v
denied 96 Ny2d 733 [2001]). W decline to exercise our power to
review that contention as a matter of our discretion in the interest
of justice (see CPL 470.15 [6] [a]).

W conclude, contrary to the view of our dissenting colleagues,
t hat defendant received effective assistance of counsel. It is well
settled that “a reviewing court nust avoid confusing ‘true
i neffectiveness with nmere losing tactics’ ” (People v Benevento, 91
NYy2d 708, 712 [1998]). It “is not for [the] court to second-guess
whet her a course chosen by defendant’s counsel was the best tria
strategy, or even a good one, so |ong as defendant was afforded
meani ngful representation” (People v Satterfield, 66 Ny2d 796, 799-800
[1985]). Crucially, we note that the evidence in question is the very
sanme evi dence upon which defendant relied to establish his defense at
trial. The defense theory of the case, as articulated in defense
counsel’s summation, was that defendant did not kill the victim he
was nerely “tal king tough” because he was afraid of being in jail
| ndeed, as defendant told the investigators, he was just “trying to

sound bigger than he really was.” Defense counsel urged the jury to
find defendant’s statenments unworthy of belief because defendant was
frightened and “puffing.” 1In an effort to deflect the jury’'s

attention fromdefendant’s adm ssions to the charged crine, defense
counsel made a deliberate choice, as a matter of trial strategy, to
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| eave those adm ssions in the context of the gratuitous boasting in
whi ch they arose. Although the evidence in question would have been
excl udabl e upon a notion by defendant, we conclude that the evidence
was consistent with the defense strategy. Moreover, the redaction of
such material fromthe letter and audi o recordi ng woul d have

hi ghl i ght ed defendant’s confession to the Canpbell Street hom cide.

I n other words, extracting defendant’s adm ssions fromthe extraneous
talk that was consistent with the puffing defense woul d have under cut
t he defense theory and focused the jury’s attention on defendant’s
adm ssions of guilt.

We are mndful that counsel was tasked with providing a cogent
def ense notw t hst andi ng defendant’ s repeated and recorded adm ssi ons
of guilt, which would ultimately be presented to the jury regardl ess
of whether the other material was redacted. As a result, counsel was
in the unenviable position of having to convince the jury that
def endant’ s admi ssions were unworthy of belief. To that end, it was
favorable to the defense for the jurors to observe for thensel ves the
extent to which defendant was a tough-tal ker. Oherw se, the defense
t heory that defendant was “puffing” and “trying to sound bigger than
he really was” woul d have had no corroboration in the trial record.
Mor eover, counsel presented a clear and effective opening statenent, a
blistering cross-exam nation of the informant, and a powerful
sumat i on on defendant’s behalf. W conclude that he provided
def endant wi th nmeani ngful representation (see generally People v
Bal di, 54 Ny2d 137, 147 [1981]), and that defendant was afforded a
fair trial.

Finally, we reject defendant’s contention that his waiver of the
right to be present at trial was not knowingly, intelligently, and
voluntarily nmade. There were no concerns rai sed about defendant’s
nmental health as the trial date approached, or in the first severa

days of the trial. The court had the opportunity to observe

def endant’ s behavior as the trial proceeded, and the court observed
that he was actively assisting his attorney and behaving “like a
gentleman.” Notably, defendant’s request to absent hinself fromthe
trial cane after he attentively sat through jury sel ection, opening
statenents, and the testinony of 10 prosecution witnesses. It was

only after defendant’s chil dhood friend of fered damagi ng testinony
agai nst defendant that he indicated that he no | onger wi shed to be
present in the courtroom At that time, the court conducted a careful
inquiry and defendant responded in a |lucid and unanbi guous manner.

Def endant convincingly established that he understood the consequences
of his decision. Thus, we conclude that defendant know ngly,
intelligently, and voluntarily waived his right to be present at tria
(see People v Parker, 57 Ny2d 136, 140-141 [1982]).

Al'l concur except LINDLEY and TrRoutMAaN, JJ., who di ssent and vote
to reverse in accordance with the foll ow ng nenorandum W
respectfully dissent. W agree with the majority concerning the
wai ver of the right to be present. In our view, however, defendant
was denied a fair trial by the adm ssion of egregious and prejudicia
propensity evidence, and was al so deni ed effective assistance of
counsel by his attorney’s failure to seek appropriate redaction of
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t hat evidence. Therefore, we would reverse the judgnent and grant
defendant a new trial.

The victimwas killed in 2005 near the Canpbell Street Recreation
Center by the use of a 9 mllinmeter sem autonati c weapon. Defendant
was 14 years old when the crinme occurred. The police questioned him
that sanme night, but he was not charged. The case went cold. Years
| ater, defendant was jailed on unrelated charges. Wile in jail, he
showed an inmate a letter that he had witten to the nother of his
child. The inmate reported that letter to the authorities and agreed
to work as a jailhouse informant. Investigators outfitted himwth a
wire to record future conversations with defendant. The investigation
resulted in defendant’s indictnment on the charge of nurder.

The Peopl e sought to admt a redacted version of the letter in
evidence at trial. References to the unrelated charges were redacted,
but little else was. Defense counsel noved to redact repeated
references to defendant’s self-applied alias, “Shotz,” but County
Court ruled that all of those references should remain in the letter
as evidence of authorship. Authorship was never genuinely in dispute.
Def ense counsel coul d have proposed to stipulate to authorship if the
Peopl e agreed to redact defendant’s prejudicial alias, but he
inexplicably failed to do so. Defense counsel also failed to object
to additional propensity evidence contained in the letter.
Consequently, the jury listened as the nother of defendant’s child
read that defendant “first shot sonebody” on Canpbell Street when he
was 14 years old, suggesting that he had commtted this crine and
ot her unrel ated shootings as well. He wote that he “let a | ot of
people live,” suggesting that he believed that he held the power of
life and death over others. Defendant recalled that others were

“always” telling himto cal mdown or he would “end up killin
sonmebody,” and he expressed hope that he would not “kill somebody” in
prison. “lIt’s like sonetinmes | turn into the Devil in true form?”
def endant wote, “a wolf, tiger, bear, bull, lion, shark, . . . [a&]
beast.”

Furthernore, although the letter was redacted to renove
references to the unrel ated charges, defense counsel failed to object
to an additional reference to a witness who was “about to take the
stand” against himin that other case. That witness did not testify
at this trial, suggesting that there was additional danmagi ng evi dence
that the jury had not heard.

The Peopl e al so sought to admt audi o recordi ngs of conversations
bet ween defendant and the jail house informant. 1In one of those
recordi ngs, defendant admtted to the crinme charged at the outset.

The recordi ng coul d have been played for the jury only until that

poi nt, but the People played the rest of the conversation for the jury
wi t hout objection from defense counsel. Thus, the jury heard

def endant claimthat he had conmtted an unrel ated shooting near a
police station using a “deuce deuce” rifle, which defendant called his
“favorite” gun. |ndeed, defendant spoke know edgeably about many

di fferent brands and styles of guns, none of which had been used in
the crinme charged. He clained that such guns had been available to
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hi m since he was 14 years ol d, and he explained how to shoot them
even correcting the jailhouse informant on technical points. M dway
t hrough the conversation, defendant and the informant m m cked the
sound of gunfire, apparently enjoying the subject matter. Defendant
al so di scussed deplorable crines that were conmmitted by famly
menbers. In particular, one of his brothers “shot up” a car, and
anot her brother punched his child s grandnother in the face.

It is longstanding judicial policy that evidence of uncharged
crimes or prior bad acts is inadmssible if its only conceivable
rel evance is to the defendant’s bad character or crimnal propensity
(see People v Leonard, 29 Ny3d 1, 6 [2017]; People v Mdlineux, 168 NY
264, 313-314 [1901]). Such evidence is inherently prejudicial because
“it may induce the jury to base a finding of guilt on collatera
matters or to convict a defendant because of his past” (People v
Al vino, 71 Ny2d 233, 241 [1987]; see People v Arafet, 13 Ny3d 460, 465
[2009]). It is well recognized that “ ‘[t]he natural and inevitable
tendency of the tribunal —whether judge or jury—s to give excessive
wei ght to the vicious record of crine thus exhibited and either to
allowit to bear too strongly on the present charge or to take the
proof of it as justifying a condemation, irrespective of the
accused’'s qguilt of the present charge’ ” (People v Cass, 18 NY3d 553,
559 [2012]; see People v Zackowi tz, 254 Ny 192, 198 [1930]).

There can be no doubt that the propensity evidence contained in
the letter and audi o recordi ng was i nadm ssible and that the court
woul d have conmitted reversible error had it admtted the evidence

over defendant’s objection. Indeed, the People on appeal do not even
assert that the propensity evidence admtted agai nst defendant was
adm ssible. Instead, they point out that defendant failed to object

to the evidence and contend that we should not address his contention
in the interest of justice because the evidence was not so prejudicial
as to deprive himof a fair trial. The majority agrees with the
Peopl e, but we do not. In our view, the propensity evidence was

hi ghly prejudicial and inadm ssible (see People v Mina, 110 AD3d
1445, 1446-1447 [4th Dept 2013]), and the proof of guilt was by no
means overwhel m ng considering that this was a cold case nurder
investigation with no eyew tnesses (see generally People v Crinmns,
36 Ny2d 230, 241-242 [1975]). W would exercise our power to review
as a matter of discretion in the interest of justice defendant’s
contention concerning the inadmssibility of the propensity evi dence
(see CPL 470.15 [6] [a]), reverse the judgnent, and grant defendant a
new trial.

In any event, defendant contends that he received ineffective
assi stance of counsel due to his attorney’s failure to object to the
propensity evidence, a contention that need not be preserved. W
agree. Every defendant has a right to effective assistance of counse
guaranteed by the federal and state constitutions (see US Const 6th
Amend; NY Const, art |, 8 6; People v Baldi, 54 Ny2d 137, 146 [1981]).
That right “is recognized not for its own sake, but because of the
effect it has on the ability of the accused to receive a fair trial in
an adversarial systemof justice” (People v Benevento, 91 Ny2d 708,
711 [1998] [internal quotation marks omtted]; see People v C audio,
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83 Ny2d 76, 80 [1993], rearg dism ssed 88 Ny2d 1007 [1996]). Thus, to
establish that counsel was ineffective, the defendant nust denonstrate
that “he or she did not receive a fair trial because counsel’s conduct
was ‘egregious and prejudicial’ ” (People v Arbers, 26 NY3d 313, 317

[ 2015], quoting People v Cathout, 21 Ny3d 127, 131 [2013]). It is

al so necessary that the defendant “denonstrate the absence of
strategic or other legitinmte explanations” to rebut the presunption

t hat “counsel acted in a conpetent manner and exerci sed professiona
judgnment” (People v Rivera, 71 Ny2d 705, 709 [1988]; see Benevento, 91
NY2d at 712).

I n eval uati ng defendant’s contention, we nust “avoid both
confusing true ineffectiveness with nere losing tactics and accordi ng
undue significance to retrospective analysis” (Baldi, 54 Ny2d at 146;
see Benevento, 91 Ny2d at 712). Al though our analysis is focused on
“ ‘the fairness of the process as a whole’ ” (People v Wight, 25 Ny3d
769, 779 [2015]; see People v Cark, 28 NY3d 556, 563 [2016]), even a
single failing in an otherw se conpetent perfornmance nmay be “so
‘egregious and prejudicial’ as to deprive a defendant of his [or her]
constitutional right” (People v Turner, 5 Ny3d 476, 480 [2005],
qguoting People v Caban, 5 NY3d 143, 152 [2005]).

The majority asserts that “defense counsel nade a deliberate
choice, as a matter of trial strategy, to [allowthe jury to hear the
propensity evidence] in the context of the gratuitous boasting in
whi ch they arose.” The majority cannot be sure that this was defense
counsel s strategy. Rather, the majority’ s conclusion is based on
conjecture. W note that the People in their brief do not even
suggest that this was defense counsel’s strategy. Defense counsel’s
openi ng statenent does not suggest that this was his strategy. To the
extent that his summation referenced the propensity evidence, defense
counsel’s bel ated attenpt to address highly prejudicial propensity
evi dence that was erroneously admtted at an earlier stage of tria
does not indicate that it had been his strategy all along. W submt
that any reliance on defense counsel’s summation to establish that it
had been his strategy to allow the evidence would gi ve undue
significance to retrospective anal ysis.

Regardl ess, even if defense counsel’s strategy invol ved
intentionally failing to object to the highly prejudicial propensity
evi dence, we conclude that it was not a reasonable strategy. The
evi dence of defendant’s prior bad acts and his crimnal propensity
pai nted himas nothing other than a col d-bl ooded killer. Defendant,
going by the self-applied alias “Shotz,” intimted that he had
committed nunerous shootings, and gave specifics about an unrel ated
shooting near a police station where he used his “favorite” gun, the
“deuce deuce” rifle. Not only did defendant discuss having killed
peopl e, but he al so expressed that others had observed his tendency
toward hom ci dal behavior, and he engaged in a | engthy discussion with
the informant about his prolific use of guns. The majority asserts
that “redaction of such material fromthe letter and audi o recording
woul d have hi ghlighted defendant’s confession” and underm ned the
defense. W respectfully submt that juries do not deliberate in that
manner, as the courts recognize in Mlineux and its progeny. |If
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history is any guide, the propensity evidence nore |likely led the jury
to conclude that, even if defendant was being untruthful about having
killed soneone at the early age of 14, he had al nost certainly killed
sonmeone in the intervening years and therefore deserved to be

i nprisoned for nmurder in this case.

The chal | enged evi dence was unnecessary to establish that
defendant’s di sclosures were untruthful and that he was nerely
braggi ng. Counsel certainly could have presented such a defense
wi t hout all owi ng an aval anche of prejudicial propensity evidence
before the jury. The evidence was not only unnecessary; it
undoubt edl y underm ned his defense. The extensive, detailed, and
hi ghly prejudicial discussion of guns between defendant and the
j ai l house i nformant established that defendant was not nerely braggi ng
about using guns, but in fact had in-depth know edge of guns and
experience using them There was no legitimte excuse for counsel’s
failure to object to that evidence. Furthernore, sone of the
obj ectionabl e portions of the letter and audi o recordi ng bore no
conceivable relation to the defense whatsoever. The reference to
anot her wi tness who had supposedly agreed to testify against himin
anot her case did nothing to advance the defense. Nor did the
references to crinmes of defendant’s famly menbers, which m ght have
suggested to the jury that he cane from “bad stock” and belongs in
prison. Nor did the reference to anticipated, unspecified testinony
from a nonexistent w tness.

Under the circunstances, we conclude that defense counsel’s
failings deprived defendant of effective assistance of counsel (see
Wight, 25 NY3d at 780). W would therefore reverse the judgnent and
grant defendant a new trial on that ground as well.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Seneca County Court (Dennis F.
Bender, J.), rendered August 19, 2016. The judgnment convi cted
def endant, upon his plea of guilty, of aggravated driving while
i nt oxi cated, aggravated vehi cular hom cide (two counts) and
mansl aughter in the second degree (two counts).

It is hereby ORDERED that the case is held, the decisionis
reserved and the matter is renmtted to Seneca County Court for further
proceedi ngs in accordance with the follow ng nmenorandum Def endant
appeal s froma judgnent convicting himupon his plea of guilty of one
count of aggravated driving while intoxicated (Vehicle and Traffic Law
§ 1192 [2-a] [a]), and two counts each of aggravated vehicul ar
hom ci de (Penal Law 8§ 125.14 [1]) and mansl aughter in the second
degree (8 125.15 [1]). Defendant’s conviction arises out of a fatal
nmot or vehicl e accident that occurred when the pickup truck operated by
defendant collided with a notorcycle, killing both the operator of the
not or cycl e and the passenger on it.

We agree with defendant that County Court erred in summarily
denying his notion to withdraw his plea. |In support of the notion,
def endant contended, inter alia, that the People violated their Brady
obligation by failing to disclose the autopsy and toxicol ogy reports
of the notorcycle operator. W note at the outset that we reject the
Peopl e’ s contention that defendant forfeited his right to raise the
al l eged Brady violation by pleading guilty (see People v Otiz, 127
AD2d 305, 308 [3d Dept 1987], Iv denied 70 Ny2d 652 [1987]; People v
Benard, 163 Msc 2d 176, 181 [Sup &, NY County 1994]; see generally
People v Fisher, 28 NY3d 717, 722 [2017]). Brady is prem sed upon
consi derations of fairness and due process (see People v Mangarill o,
152 AD3d 1061, 1064 [3d Dept 2017]; People v Martin, 240 AD2d 5, 8
[ 1st Dept 1998], Iv denied 92 Ny2d 856 [1998]), and we concl ude that
it would underm ne the prosecutor’s Brady obligations if a defendant
is deenmed to have forfeited his or her right to raise an all eged Brady
violation by entering a plea w thout the know edge that the People
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possessed excul patory evidence (see People v DeLaRosa, 48 AD3d 1098,
1098-1099 [4th Dept 2008], |v denied 10 NYy3d 861 [2008]). To the
extent that our prior decisions hold that a defendant, by pleading
guilty, forfeits the right to raise an all eged Brady violation (see
e.g. People v Brockway, 148 AD3d 1815, 1816 [4th Dept 2017]; People v
Chant, 140 AD3d 1645, 1648 [4th Dept 2016], |v denied 28 NY3d 970

[ 2016] ; People v Chinn, 104 AD3d 1167, 1168 [4th Dept 2013], |v denied
21 NY3d 1014 [2013]), they are no |longer to be foll owed.

On the nmerits, the People correctly concede that they are charged
wi th having knowl edge of the reports as of the tinme the reports were
in the possession of the State Police, which was prior to the plea
proceedi ng, even though the reports did not conme into the possession
of the District Attorney until after the plea was entered (see People
v Santorelli, 95 Ny2d 412, 421 [2000]).

W reject the People s contention that the reports do not contain
excul patory material and that they were thus under no obligation to
di scl ose them Rather, we agree with defendant that evidence of the
not orcycl e operator’s intoxication is relevant with respect to the
cause of the fatal accident and defendant’s cul pability therefor and,
here, the toxicology report states that two bl ood sanpl es obtai ned
fromthe notorcycle operator indicated bl ood al cohol concentrations of
.081 and .098. Moreover, the excul patory value of that evidence is
enhanced by defendant’s initial account of the accident to State
Police officers at the scene, wherein defendant asserted that the
acci dent occurred when the notorcycle was passi ng anot her vehicle and
suddenly appeared “right in front of him?”

Contrary to the People’ s further contention, defendant cannot be
charged with knowl edge of the contents of the toxicol ogy and autopsy
reports based upon the assertions in his affidavit that State Police
of ficers disclosed information to himthat the operator of the
not orcycl e was intoxicated (cf. People v Doshi, 93 Ny2d 499, 506
[ 1999]; People v Mcd ain, 53 AD3d 556, 556 [2d Dept 2008], |v denied
11 NY3d 791 [2008]). W agree with defendant, noreover, that the
court should not have sumarily determ ned whether and to what extent
t he excul patory information, if disclosed, would have affected
defendant’s decision to plead guilty (cf. Fisher, 28 NY3d at 722;
Peopl e v Drossos, 291 AD2d 723, 724 [3d Dept 2002]).

We therefore hold the case, reserve decision, and remt the
matter to County Court for a hearing on defendant’s notion. |In |ight
of our determ nation, we do not address defendant’s remaining
contenti ons.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County
(Donald A. G eenwod, J.), entered June 24, 2016. The order granted
t he pre-answer notion of defendant Syracuse University to dismss the
conplaint against it and to vacate a mechanic’s lien.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied,
the nechanic’s lien is reinstated, and the conplaint is reinstated
agai nst defendant Syracuse University.

Menorandum  This action arises froma construction project in
whi ch Syracuse University (defendant) entered into a series of
contracts with a nunber of entities, including defendant Caneron Hill
Construction, LLC (Caneron). Plaintiff was a subcontractor of Caneron
on the project, which was to culmnate in the construction of a
buil ding that was | ocated on property owned by defendant. Defendant
woul d | ease the land to Caneron via a ground | ease, Caneron and ot her
entities would construct a building on that |and pursuant to
def endant’ s specifications, and defendant woul d then | ease back
certain parts of the building through several internedi ate |eases.

The ground | ease between defendant and Caneron provided, inter alia,
that “[n]Jothing in this [I]ease shall be construed as the consent or
request of [defendant], express or inplied, by inference or otherw se,
to any contractor, subcontractor, |aborer or nmaterial man for the
performance of any |abor or the furnishing of any material for any

i nprovenent, alteration, or repair of the [p]rem ses, the
[i]mprovenents, or any part of either.” Construction was del ayed, and
def endant and Caneron eventually entered into a right of entry
agreenment and then a nodified right of entry agreenent (collectively,
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rights of entry), which permtted certain specified construction work
on the property to go forward. The rights of entry included a

provi sion requiring that Canmeron obtain a nmechanic’ s lien waiver from
plaintiff. To conply with that requirenment, plaintiff executed a
docunent indicating that plaintiff “waives and rel eases all |iens or
rights of lien now existing for work, |abor, or materials furnished to
4/ 30/ 2014” (lien waiver). Plaintiff later filed a nechanic’s |ien on
the property based on allegations that plaintiff was not paid for work
performed pursuant to the rights of entry, and plaintiff commenced
this action seeking, inter alia, to foreclose on the nmechanic’s lien.

Def endant made a pre-answer notion to vacate the mechanic’s lien
and dism ss the conplaint against it pursuant to CPLR 3211 (a) (1) and
(7), on the grounds that, inter alia, docunentary evidence established
t hat defendant did not consent to the inprovenents wthin the nmeaning
of the Lien Law, and that plaintiff released the lien. W agree with
plaintiff that Suprene Court erred in granting the notion, and we
therefore reverse the order, deny the notion, reinstate the mechanic’s
lien, and reinstate the conplaint agai nst defendant.

It is well settled that, in the context of a notion to dismss
the conplaint, we nust “accept the facts as alleged in the conpl ai nt
as true, accord plaintiff[] the benefit of every possible favorable
i nference, and deternmine only whether the facts as alleged fit within
any cogni zabl e | egal theory” (Leon v Martinez, 84 NY2d 83, 87-88
[1994]). A notion pursuant to CPLR 3211 (a) (7) will be granted if
the plaintiff does not have a cause of action (see id. at 88), and a
notion pursuant to CPLR 3211 (a) (1) will be granted if “the
docunent ary evi dence resolves all factual issues as a matter of | aw,
and concl usively disposes of the [plaintiff’s] clain|{s]” (Baumann
Realtors, Inc. v First Colunbia Century-30, LLC, 113 AD3d 1091, 1092
[4th Dept 2014] [internal quotation marks omitted]). The court may
“freely consider affidavits submtted by the plaintiff to renedy any
defects in the conplaint” (Leon, 84 Ny2d at 88; see Sargiss v
Magarel l'i, 12 NY3d 527, 531 [2009]).

The Lien Law provides in relevant part that a “subcontractor
who perforns | abor or furnishes materials for the inprovenent of
real property with the consent or at the request of the owner thereof
shall have a lien for the principal and interest, of the val ue,
or the agreed price, of such labor . . . or materials upon the rea
property inproved or to be inproved and upon such i nprovenent, from
the tinme of filing a notice of such lien as prescribed in this
chapter” (8 3). “The term‘consent’ within the neaning of Lien Law
8§ 3 is not nere acqui escence and benefit, but [it is] sone affirmative
act or course of conduct establishing confirmation . . . Such consent
may be inferred fromthe . . . conduct of the owner[] . . . Therefore,
the owner[] nust either be an affirmative factor in procuring the
i nprovenent to be nade, or having possession and control of the
prem ses assent to the inprovenent in the expectation that [the owner]
will reap the benefit of it” (Tomaselli v Oneida County I ndus. Dev.
Agency, 77 AD3d 1315, 1316-1317 [4th Dept 2010] [internal quotation
marks omtted]).
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We reject defendant’s contention that the docunentary evi dence
that it submtted is sufficient to establish as a matter of |aw that
it did not consent to the inprovenents that were perforned by
plaintiff and that gave rise to the nechanic’s lien. Defendant relies
upon a clause in the ground | ease, which provides that defendant did
not consent to any work done on the project. W have previously
stated that “a ‘requirenent in a contract between . . . landlord and
tenant[] that the . . . tenant shall make certain inprovenents on the
prem ses is a sufficient consent of the owner to charge his property
with clainms which accrue in naking those inprovenents’ ” (Ferrara v
Peaches Café LLC, 138 AD3d 1391, 1393 [4th Dept 2016], |lv granted 29
NY3d 917 [2017], quoting Jones v Menke, 168 NY 61, 64 [1901]; cf. e.g.
Tri-North Bldrs. v DO Donna, 217 AD2d 886, 887 [3d Dept 1995]). The
“consent [for purposes of Lien Law 8 3] may be inferred fromthe terns
of the | ease and the conduct of the owner” (J.K Tobin Constr. Co.,
Inc. v David J. Hardy Constr. Co., Inc., 64 AD3d 1206, 1208 [4th Dept
2009] [internal quotation marks omtted]). |In addition, after owners,
tenants, |lessors and others with an interest in the property “have
given their consent to an inprovenent, they cannot by any arrangenent
anmong thensel ves cut off the rights of lienors” (McNulty Bros. v
O ferman, 221 NY 98, 105 [1917]; see Grassi & Bro. v Lovisa &
Pistoresi, Inc., 259 Ny 417, 423 [1932]; see generally Wst-Fair El ec.
Contrs. v Aetna Cas. & Sur. Co., 87 Ny2d 148, 156-159 [1995]).

Here, it is clear fromthe terns of the ground | ease and the
rights of entry that the entire purpose of those agreenents was to

construct a building, of which defendant woul d obtain the benefit. In
addition, the record establishes that defendant was aware that
plaintiff would be perform ng work on the project. Indeed, in the

ground | ease, defendant specifically “agrees that Mrnane Buil ding
Contractors Inc. [i.e., plaintiff] is an acceptable contractor,” and
the original right of entry provides, inter alia, that “Caneron

will . . . deliver[ ] . . . a paynent and perfornmance bond for the
Project Wrk provided by Murnane Building Contractors, Inc.” Thus,
based on the inconsistencies in the docunents submtted by defendant
with respect to whet her defendant consented to plaintiff performng
work on the project within the nmeaning of the Lien Law, we cannot
conclude that “the allegations in the conplaint, taken as true, fai

to state any cogni zabl e cause of action against [defendant], . . . or
that the docunentary evidence submitted by . . . defendant[]
conclusively disposes of . . . plaintiff[’s] causes of action”

(G ement v Delaney Realty Corp., 45 AD3d 519, 521 [2d Dept 2007]; see
generally Ferrara, 138 AD3d at 1393-1394).

W al so reject defendant’s contention that the conplaint was
properly dism ssed based on the lien waiver. O paranount inportance,
the lien waiver by its terns applied only to clains accruing prior to
April 30, 2014, and the allegations in the conplaint include clains
accruing after that date. Thus, the plain | anguage of the |lien waiver
does not release those later clains. Mreover, “[w here a waiver form
purports to acknow edge that no further paynents are owed, but the
parties’ conduct indicates otherw se, the instrument will not be
construed as a release” (Leonard E. Riedl Constr., Inc. v Honeyer, 105
AD3d 1391, 1392 [4th Dept 2013] [internal quotation marks onmitted]).
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Here, plaintiff submtted affidavits indicating that the parties’
actions and course of dealing denonstrate that the Iien waiver should
not be construed as a rel ease (see generally Apollo Steel Corp. v
Sicolo & Massaro, 300 AD2d 1021, 1022 [4th Dept 2002]) and, therefore,
“the docunmentary evidence warranted the denial of [the] pre-answer
notion to dismss” (Dienst v Paik Constr., Inc., 139 AD3d 607, 608

[ 1st Dept 2016]).

Finally, it is well settled that contentions that are raised for
the first time in areply brief are not properly before us (see
Becker-Manni ng, Inc. v Cormon Council of Cty of Utica, 114 AD3d 1143,
1144 [4th Dept 2014]; Stubbs v Capellini, 108 AD3d 1057, 1059 [4th
Dept 2013]; Turner v Canale, 15 AD3d 960, 961 [4th Dept 2005], Iv
denied 5 Ny3d 702 [2005]). W therefore do not reviewplaintiff’s
contentions that the lien waiver is nerely a receipt, and that the
lien waiver is invalid because plaintiff never received the paynent
reflected in the | ease.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Cayuga County (Thomas
G Leone, A J.), entered Septenber 7, 2016. The order denied the
nmotion of plaintiffs for summary judgnment on the conplaint and for
sumary j udgnent dism ssing the counterclains and granted the cross
noti on of defendants for |eave to serve a second anended answer.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion is
denied, the notion is granted, the counterclains are di sm ssed, and
judgrment is granted in favor of plaintiffs in the anount of $41, 000,
together with interest at the contract rate of 6% commenci ng February
14, 2014, plus costs and di sbursenents with respect to this action and
costs of collection, including reasonable attorneys’ fees and
expenses, and the matter is remtted to Suprene Court, Cayuga County,
to determ ne the anmount of costs of collection in accordance with the
foll owi ng nenorandum I n 1988, Frank H Van Sanford, Jr. (Van
Sanford), sold defendants a parcel of land (prem ses) for $200, 000.
At that time, defendants signed and delivered to Van Sanford a note in
t he amount of $50,000, to be repaid at 9% interest, which was secured
by a nortgage on the prem ses (first note). |In addition, defendants
signed and delivered to Van Sanford another note in the amount of
$111,000, to be repaid at 9% interest, which was secured by a security

agreenent on personal property (second note). In 2004, Van Sanford
died and plaintiff Mary K Rugg, the executor of his estate,
di scovered that defendants were in default on both notes. [In 2005,

the first and second notes were consolidated into a new note signed by
def endants and delivered to Rugg, Susan Ellis, and plaintiff M chael
Van Sanford, as individuals, in the anount of $100,000, to be repaid
at 6% interest (consolidated note). Defendants were to nmake nonthly
paynents on the consolidated note until June 1, 2010, when the entire
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anount woul d beconme due. |In addition, the amount remaining due on the
second note was secured by a nortgage on the prem ses, and the parties
to the consolidated note entered into a nortgage consolidation,
extension, and nodification agreenment (CEMA). In the CEMA, defendants
agreed that there were no offsets or defenses to the notes, the

nort gages, or the indebtedness, and they expressly waived any claimor
defense that could be asserted as an offset to the indebtedness. In
2009, Susan Ellis assigned her interests to plaintiff Richard D

Ellis. The consolidated note matured on June 1, 2010, but plaintiffs
permtted defendants to continue to make nonthly paynents after that
date. On February 14, 2014, however, defendants stopped neking
paynents.

Thereafter, plaintiffs commenced this action to recover the
$41, 000 that renmained due on the consolidated note. In their amended
answer, defendants asserted affirmati ve defenses and counterclains for
breach of contract and fraud based on allegations that, in the 1988
contract of sale, Van Sanford falsely represented that there were no
under ground tanks on the prem ses, nor was there environnental
contam nation. Plaintiffs appeal froman order that denied their
nmotion for summary judgnment on the conplaint and for sunmary judgnent
di sm ssing the counterclains, and granted defendants’ cross notion for
| eave to serve a second anended answer containing a counterclai mbased
on allegations that Van Sanford viol ated state and federal
environnmental |aws prior to the 1988 sale. W reverse.

We concl ude that Suprenme Court erred in denying the notion.
Plaintiffs net their initial burden on the notion by submtting a copy
of the note and evidence of nonpaynent (see Wehle v Mroczko, 151 AD3d
1846, 1846 [4th Dept 2017]; Brandyw ne Pavers, LLC v Bonbard, 108 AD3d
1209, 1209 [4th Dept 2013]). The burden then shifted to defendants to
subnmit evidence establishing the existence of a triable issue of fact
with respect to a bona fide defense to plaintiffs’ recovery on the
consol i dated note (see Wehle, 151 AD3d at 1846; Sun Convenient, Inc. v
Sarasamr Corp., 123 AD3d 906, 907 [2d Dept 2014]). Al though
def endants subnitted evidence in support of their affirmative defenses
and counterclai ns based on breach of contract and fraud, the broad
| anguage of the waiver contained in the CEMA unanbi guously enconpasses
t hose defenses and counterclains (see Petra CRE CDO 2007-1, Ltd. v 160
Jamai ca Omers, LLC, 73 AD3d 883, 884 [2d Dept 2010]; Malsin v
St ockman, 265 AD2d 533, 533 [2d Dept 1999]; Chem cal Bank v Allen, 226
AD2d 137, 138 [1st Dept 1996]). Contrary to defendants’ contention,
the waiver is not invalid with respect to their allegations of fraud.
Al though “a witten waiver in any formcannot operate to shield a
party fromhis [or her] own fraud” (Sterling Natl. Bank & Trust Co. of
N.Y. v Gannetti, 53 AD2d 533, 533 [1st Dept 1976]; see M shal v
Fi duci ary Hol di ngs, LLC, 109 AD3d 885, 885-886 [2d Dept 2013]), here,
the fraud was allegedly comritted by a third party. Thus, the waiver
does not operate to shield plaintiffs fromtheir own fraud (cf.
Sterling Natl. Bank & Trust Co. of N Y., 53 AD2d at 533).

We further conclude that the court erred in granting the cross
notion. Leave to amend a pl eadi ng shoul d be deni ed where, as here,
t he proposed anmendnent is “patently devoid of nerit” (Pieroni v
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Phillips Lytle LLP, 140 AD3d 1707, 1709 [4th Dept 2016], |v denied 28
NY3d 901 [2016] [internal quotation marks omitted]). Even if

def endants had not expressly waived any counterclaimthat could be
asserted as an offset to the indebtedness, defendants cannot assert a
counterclaimagainst plaintiffs in their individual capacities to
recover damages based on Van Sanford’ s all eged viol ations of

envi ronmental statutes (see generally Ehrlich v Anerican Moni nger

G eenhouse M g. Corp., 26 Ny2d 255, 259-260 [1970]).

W therefore reverse the order, deny the cross notion, grant the
notion, dism ss the counterclains, and grant judgnent in favor of
plaintiffs in the anbunt of $41,000, together with interest at the
contract rate of 6% commenci ng February 14, 2014, the date on which
def endant s stopped maki ng paynents on the note, plus costs and
di sbursenments with respect to this action and costs of collection,

i ncludi ng reasonabl e attorneys’ fees and expenses. W renmt the
matter to Supreme Court to nmake a determ nation of those costs of
col l ecti on.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Wom ng County Court (M chael M
Mohun, J.), rendered July 28, 2016. The judgnment convicted defendant
upon a nonjury verdict of, inter alia, burglary in the second degree,
petit larceny, and crimnal contenpt in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
af firmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a nonjury verdict of, inter alia, burglary in the second degree
(Penal Law 8§ 140.25 [2]), petit larceny (8 155.25), and crimna
contenpt in the first degree (8 215.51 [b] [iv]). By failing to renew
his notion to dismss at the close of proof, defendant failed to
preserve for our review his challenges to the | egal sufficiency of the
evi dence (see People v Menon, 145 AD3d 1492, 1493 [4th Dept 2016];
People v Steiniger, 142 AD3d 1320, 1321 [4th Dept 2016], |v denied 28
NY3d 1189 [2017]). Nonetheless, “we necessarily review the evidence
adduced as to each of the elenents of the crinmes in the context of our
revi ew of defendant’s chall enge[s] regarding the weight of the
evi dence” (People v Stephenson, 104 AD3d 1277, 1278 [4th Dept 2013],
| v denied 21 Ny3d 1020 [2013], reconsideration denied 23 Ny3d 1025
[ 2014] [internal quotation marks omtted]).

View ng the evidence in light of the elenents of burglary in the
second degree and petit larceny in this nonjury trial (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we reject defendant’s contention
that the verdict is against the weight of the evidence with respect to
t hose counts (see generally People v Bl eakley, 69 Ny2d 490, 495
[1987]). The evidence, including the recording of a 911 call nade by
t he conpl ai nant, defendant’s ex-girlfriend, and the arresting
of ficer’s body canmera footage, establishes that defendant unlawfully
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entered the conplainant’s residence with the intent to steal her dogs.
At trial, the conplainant testified that defendant had noved out of

t he residence three nonths earlier and would contact her for

perm ssion to visit the dogs. Defendant called the conplainant on the
nmorni ng in question and asked if he could cone get the dogs, but the
conpl ai nant al ready had plans to take the dogs with her on an outing
and she tol d defendant that he could not visit the dogs that day.
Thereafter, defendant showed up at the conpl ai nant’ s residence, and
her nei ghbor w tnessed defendant arrive and begin to bang on the
conpl ai nant”s door. Defendant then opened a w ndow on the

conpl ainant’ s porch and clinbed through the wi ndow into the
conpl ai nant’ s house. Upon observing defendant’s actions, the nei ghbor
retreated into her house with her young children.

Once inside the conplainant’s hone, defendant went upstairs to
t he conpl ai nant’ s bedroom and forced his way through her | ocked door.
The conpl ai nant told defendant to | eave, and he began to take the
dogs. The conplainant called 911 and defendant left while the

conpl ai nant was on the phone with the operator. In the 911 recording,
t he conpl ai nant could be heard yelling “Leave . . . Leave!” and
scream ng “Get out of here!” The conplainant frantically reported to

the 911 operator that she needed help “imedi atel y” because defendant
broke into her house through a wi ndow, “busted” through her door, and
tried to steal her dogs. She told the operator that she was afraid he
was going to kill her. The neighbor heard the conplainant yelling and
observed her pushing defendant out the door. The neighbor then
observed defendant get into his truck and “barrel[ ] down” the road.

We respectfully disagree with our dissenting coll eagues’ view of
the record that defendant sinply intended to take the dogs for a wal k
and then return them Defendant |ed the police on a high-speed
vehi cl e chase. He was eventual ly apprehended after he exited his
vehicle, attenpted to flee on foot, and was tased by the police.
Despite defendant’s testinony at trial that he nerely wanted to take
the dogs for a walk, the arresting officer’s body canera footage from
the norning of the crime shows that defendant repeatedly told the
police that his ex-wife stole his dogs and his noney, and that he
want ed “one of them” Al though defendant al so clainmed to have
paperwork proving that the dogs were licensed to him the evidence at
trial established that the dogs were licensed to the conplainant. W
al so disagree with our colleagues’ viewthat there is no dispute that
the record establishes that defendant comonly used the w ndow to
enter the conplainant’s home with her consent to gain access to the
dogs. Wen asked by defense counsel whether, to her know edge,
def endant had ever gone through that w ndow previously, the
conpl ai nant responded, “[n]aybe once.” The conplainant also testified
that she was afraid that defendant was going to hurt her, and that she
did not give himperm ssion to enter her hone through the wi ndow. W
conclude that the finder of fact heard all of the testinony and was in
the best position to assess the witnesses’ credibility (see generally
Peopl e v Lane, 7 NY3d 888, 890 [2006]).

View ng the evidence in light of the elenments of crimnal
contenpt in the first degree in this nonjury trial, we |Iikew se reject
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defendant’s contention that the verdict is against the weight of the
evidence with respect to that count. The evidence included the
recordi ngs of 52 tel ephone calls nmade by defendant to the conpl ai nant
while he was in jail, in violation of an order of protection, and
establ i shed that he possessed the requisite intent to harass, annoy,
threaten or alarmthe conplainant (see Penal Law § 215.51 [b] [ivV]).

Finally, we have reviewed the contentions raised in defendant’s
pro se supplenental brief and conclude that they are unpreserved for
our review (see CPL 470.05 [2]), and are in any event wthout nerit.

Al'l concur except CarNl, and DeiocsepH, JJ., who dissent in part and
vote to nodify in accordance with the foll ow ng nenorandum W
respectfully dissent in part, because we conclude that the verdict is
agai nst the weight of the evidence with respect to the crines of
burglary in the second degree and petit | arceny.

Pursuant to Penal Law 8 140.25 (2), “[a] person is guilty of
burglary in the second degree when he know ngly enters or remains
unlawfully in a building with intent to conmit a crime therein, and
when . . . [t]he building is a dwelling.” Here, the People alleged
that the crinme defendant intended to conmt was |arceny. Thus, the
Peopl e were required to prove beyond a reasonabl e doubt that defendant
intended to steal the dogs, by permanently depriving the conpl ai nant
of them (see 88 155.00 [3]; 155.05 [1]; 155.25). Qur colleagues in
the majority conclude that “[t] he evidence, including the recording of
a 911 call made by the conpl ai nant, defendant’s ex-girlfriend, and the
arresting officer’s body canera footage, establishes that defendant
unlawful |y entered the conplainant’s residence with the intent to
steal her dogs.”

In our view, defendant had at |east a good faith basis for
claimng an ownership interest in the dogs despite the fact that they
were |icensed in the conplainant’s name (see Penal Law § 155.15 [1]).
As stated by the Court of Appeals, “[l]arceny is conmtted when one
wrongfully takes, obtains or withholds ‘property froman owner
thereof’ with intent to deprive the owner of it, or appropriate it to
oneself or another (Penal Law § 155.05 [1]). ‘Owner’ is defined in
Penal Law 8 155.00 (5) as one ‘who has a right to possession [of the
property taken] superior to that of the taker, obtainer or
wi thholder.’” This broad definition is imrediately qualified by the
declaration that ‘[a] joint or common owner of property shall not be
deened to have a right of possession thereto superior to that of any
ot her joint or common owner thereof’ (Penal Law 8 155.00 [5])” (People
v Zinke, 76 Ny2d 8, 10 [1990]).

Here, the conplainant conceded that she was a “joint owner” of
t he dogs inasmuch as she testified that she considered the dogs to be
owned by both her and defendant. She testified at trial that the dogs
were licensed to her nmerely because she “was the one that took the
time to go do the licensing.” Notably, while defendant was
i ncarcerated, the conplainant was using defendant’s debit card to
contribute to veterinary care for the dogs and, while they were stil
living together, defendant and the conplainant split the cost for
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I nvi si ble Fencing. Defendant testified that he and the victimboth
pur chased the dogs, he paid nost of the cost of the dogs, and he paid
for licensing every year.

Furt hernore, upon our review of the record, we note that there is
no di spute that defendant, with the consent of the conplai nant,
commonly used the window to enter the house and gain access to the
dogs. Indeed, it appears that, prior to his arrest, defendant sinply
intended to take the dogs for a walk and then return them View ng
the evidence as a whole, we conclude that the People failed to satisfy
their burden of proving beyond a reasonabl e doubt that defendant
committed the crimes of burglary and petit larceny. W would
therefore nodify the judgnment by reversing those parts convicting
def endant of burglary in the second degree and petit |arceny and
di sm ssing those counts of the indictnent.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(Sal vatore Pavone, R ), entered Septenber 9, 2016 in a proceeding
pursuant to Fam |y Court Act article 6. The order dism ssed the
petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
reinstated and the matter is remtted to Famly Court, Onondaga
County, for further proceedings in accordance with the foll ow ng
menorandum I n this proceedi ng pursuant to Fam |y Court Act article
6, petitioner father appeals froman order in which Famly Court sua
sponte dism ssed his petition seeking nodification of a prior custody
and visitation order. As a prelimnary matter, inasnuch as the order
did not determ ne a notion nade on notice, it is not appeal able as of
ri ght (see Sholes v Meagher, 100 Ny2d 333, 335 [2003]; WMatter of
Wal ker v Bowran, 70 AD3d 1323, 1323 [4th Dept 2010]). Although the
father did not seek | eave to appeal, under the circunstances of this
case we treat the notice of appeal as an application for |eave to
appeal and grant the application in the interest of justice (see
Matter of Majuk v Carbone, 129 AD3d 1485, 1486 [4th Dept 2015];
Wal ker, 70 AD3d at 1323-1324; see generally CPLR 5701 [c]).

Here, the father sought to nodify the prior order, which provided
that he was entitled to supervised visitation with the subject child
“under such circunmstances and conditions as the parties can nutually
agree.” In support of his petition, the father alleged that, since
the entry of the prior order, there had been a change of circunstances
i nasmuch as respondent nother had not allowed the father to have any
contact with the child, it had been three years since the |ast such
contact, the nother had alienated the child fromthe father, and the
father had been incarcerated. The father thus requested
“correspondence with the child” and “supervised visitation to
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reconnect with the child.” The court determned that it could not
grant supervised visitation to which the father was already entitled
and, in dismssing the petition without prejudice to file an
enforcenent petition, the court apparently took the view that

nodi fication of the prior order was not avail abl e under the
circunstances herein. That was error

Al t hough “[a] court cannot delegate its authority to determ ne
visitation to either a parent or a child” (Matter of Merkle v Henry,
133 AD3d 1266, 1268 [4th Dept 2015] [internal quotation marks
omtted]), it nmay order visitation as the parties may nutual ly agree
so long as such an arrangenent is not untenable under the
ci rcunst ances (see Matter of Pierce v Pierce, 151 AD3d 1610, 1611 [4th
Dept 2017], |v denied 30 NY3d 902 [2017]; Matter of Thomas v Smal |
142 AD3d 1345, 1345-1346 [4th Dept 2016]; Matter of Alleyne v Cochran,
119 AD3d 1100, 1102 [3d Dept 2014]; cf. Matter of Mchael B. v Dol ores
C., 113 AD3d 517, 518 [1st Dept 2014]; Matter of Nicolette |I. [Leslie
|.], 110 AD3d 1250, 1255 [3d Dept 2013]). Were, as here, a prior
order provides for visitation as the parties may nutually agree, a
party who is unable to obtain visitation pursuant to that order “may
file a petition seeking to enforce or nodify the order” (Pierce, 151
AD3d at 1611; see Thomas, 142 AD3d at 1346; Matter of More v Kazacos,
89 AD3d 1546, 1547 [4th Dept 2011], Iv denied 18 NY3d 806 [2012]).

We agree with the father that the court erred in dism ssing the
nodi fication petition wthout a hearing inasnmuch as the father nade “a
sufficient evidentiary show ng of a change in circunstances to require
a hearing” (Matter of CGelling v McNabb, 126 AD3d 1487, 1487 [4th Dept
2015] [internal quotation marks omtted]). Contrary to the nother’s
contention, upon giving the petition a liberal construction, accepting
the facts alleged therein as true, and according the father the
benefit of every favorable inference (see Matter of Machado v Tanoury,
142 AD3d 1322, 1323 [4th Dept 2016]; see generally Leon v Martinez, 84
NYy2d 83, 87-88 [1994]), we conclude that the father adequately all eged
a change of circunmstances insofar as the visitation arrangenent based
upon nutual agreenment was no | onger tenable given that the nother
purportedly denied the father any contact with the child (see Gelling,
126 AD3d at 1487-1488). |In addition, we note that, although the
father is now incarcerated, there is a rebuttable presunption that
visitation is in the child s best interests (see Matter of Fewell v
Rat zel , 121 AD3d 1542, 1542 [4th Dept 2014]; see generally Matter of
Brown v Divelbliss, 105 AD3d 1369, 1369-1370 [4th Dept 2013]). W
therefore reverse the order, reinstate the petition, and remt the
matter to Famly Court for a hearing thereon.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered June 2, 2016. The order granted
defendant’s notion for a trial order of dismssal and dism ssed the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied,
the conplaint is reinstated and judgnent is ordered in accordance with
the follow ng menorandum Plaintiff’s son was nmurdered in the State
of Texas by a contract killer hired by the son's ex-wife. Plaintiff
thereafter received a portion of her son’s |ife insurance proceeds,
and she deposited these funds in a bank account for the benefit of her
son’s now fatherless daughter. Before plaintiff traveled to Texas to
testify at the capital nurder trial of her late son’s ex-wife,
plaintiff added her husband, nonparty John C. Suhr (John), to the bank
account as a matter of convenience to protect the noney neant for her
granddaughter. Plaintiff added John to the bank account because she
feared retaliation while in Texas for the nurder trial

John, however, had a |ong outstanding child support judgnment from
1995 against himin favor of his ex-wfe (defendant). It is
undi sputed that plaintiff had nothing to do with this debt, and that
she was not liable for it. Upon discovering the bank account in
John’ s nanme, the Monroe County O fice of Child Support Enforcenent
i ssued a property execution in favor of defendant and renoved the
funds necessary to satisfy the judgment, which by that point consisted
of nore interest than principal.

Plaintiff then commenced this action for noney had and received,
al | egi ng that defendant possessed noney that bel onged to her and that,
in equity and good consci ence, defendant should not be permtted to
retain the funds. Supreme Court, inter alia, granted plaintiff’s
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ensui ng notion for summary judgnment on the conplaint, but we nodified
that order by denying the notion on appeal (Sweetman v Suhr, 126 AD3d
1438 [4th Dept 2015]). At a subsequent nonjury trial, the court
granted defendant’s notion for a trial order of dism ssal and

di sm ssed the conplaint, citing the statutory presunption set forth in
Banki ng Law 8 675. W now reverse.

Follow ng a nonjury trial, the Appellate Division has “authority
. . . as broad as that of the trial court . . . and . . . may render
the judgnent it finds warranted by the facts” (Northern Westchester
Prof essi onal Park Assoc. v Town of Bedford, 60 NY2d 492, 499 [1983]).
Here, we concl ude that judgnent should be rendered in favor of
plaintiff, not defendant. Plaintiff’s claimfor noney had and
received “sounds in quasi contract and ari ses when, in the absence of
an agreenent, one party possesses noney [that bel ongs to anot her and]
that in equity and good conscience it ought not retain” (Gllon v
Traina, 70 AD3d 1443, 1444 [4th Dept 2010], |v denied 14 NY3d 711
[ 2010] [internal quotation marks omtted]). The evidence at trial
establ i shes that defendant possesses funds that were obtained from
plaintiff’s bank account to satisfy John’s debt. The record further
est abl i shes, however, that John neither provided nor owned any of the
funds in the account. Although John’s nane was eventually placed on
the account along with plaintiff’s, the uncontradicted evidence
establishes that plaintiff added John's nane solely as a matter of

convenience, i.e., to allow John to wite checks and adm ni ster the
account on behalf of plaintiff’s granddaughter shoul d tragedy befal
plaintiff while she attended the capital nurder trial in Texas. It is

clear fromplaintiff’s actions that she did not intend to grant John a
present personal interest in its funds. Thus, the funds in the
account belonged solely to plaintiff (see Matter of Friedman, 104 AD2d
366, 367 [2d Dept 1984], affd 64 Ny2d 743 [1984]; Matter of Canarda,
63 AD2d 837, 838-839 [4th Dept 1978]; see generally Mtter of

Harrison, 184 AD2d 42, 45 [3d Dept 1992]), and defendant may not, in
equity and good consci ence, retain such funds in paynent of a debt
that plaintiff did not owe. Indeed, the equities weigh even stronger
in plaintiff’'s favor given that the funds constituted |ife insurance
proceeds fromthe nurder of plaintiff’s son, which were being held by
plaintiff for the benefit of his fatherless daughter.

Contrary to defendant’s contention, we did not determne in the
prior appeal that the evidence was legally insufficient to sustain
plaintiff’s burden on her claimfor noney had and received. Rather,
we determ ned only that there were triable questions of fact with
respect to that claim(Sweetman, 126 AD3d at 1440). The trial has now
occurred, and the evidence preponderates decidedly in plaintiff’s
favor.

Furthernore, and contrary to the court’s deternination, the
presunption of joint account-ownership found in Banking Law 8 675 does
not apply. 1In the prior appeal, we explicitly stated that this
particular “statutory presunption . . . does not apply” under these
circunstances (id. at 1439 [internal quotation nmarks omtted]). That
ruling is the law of the case, and the court therefore erred in
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di sm ssing the conplaint based on the very statutory presunption that
we held inapplicable in the prior appeal (see Martin v Gty of Cohoes,
37 Ny2d 162, 165 [1975], rearg denied 37 NY2d 817 [1975]).

In light of the foregoing, we reverse the order, deny the notion
for a trial order of dismssal, reinstate the conplaint and direct
judgment in favor of plaintiff in the sumof $58,814.64, together with
interest fromMarch 26, 2012.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chines, J.), entered March 14, 2016. The order, anong ot her
t hi ngs, denied defendant’s notion for a protective order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandum as in Castro v Admar Supply Conpany, | nc.
([ appeal No. 2] —AD3d —[Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chines, J.), entered Novenber 30, 2016. The order, anong ot her
t hings, denied in part defendant’s notion to, anong other things,
conpel plaintiff to provide authorizations for certain records.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting the notion to the extent
that plaintiff is directed to submt to Suprene Court, for the five
years preceding the accident, nedical and pharmacy records related to
the body parts allegedly injured in the accident, including any
treatment for head or brain injuries; educational records relating to
| earning, attention, or cognitive difficulties; and nedical or
treatment records relating to drug and/ or al cohol abuse and nent al
heal th, and as nodified the order is affirned wi thout costs, and the
matter is remtted to Suprene Court, Erie County, for further
proceedi ngs in accordance with the follow ng nmenorandum Plaintiff
commenced this action seeking damages for injuries that he sustained
when he was struck by defendant’s aerial |ift while he and defendant’s
former enployee were noving the Iift. In his bill of particulars,
plaintiff alleged that he suffered injuries to his head, neck, back,
shoul ders, hands, right arm right knee, and left |leg, and he stated
t hat he sought danmages for “pain and suffering, past, present, and
future; permanency of his injuries and conditions, |oss of enjoynent
of life and |l oss of earnings.” |In appeal No. 1, defendant appeal s
froman order that denied its notion for a protective order. In
appeal No. 2, defendant appeals froman order that, inter alia, denied
those parts of its subsequent notion (second notion) seeking to conpel
plaintiff to provide authorizations for certain records, and to
di sm ss the conplaint or suppress the deposition testinony of
defendant’s former enpl oyee on the ground that plaintiff violated a
prior discovery order by deposing the former enployee prior to



- 2- 1554
CA 17-00170

defendant’s deposition of plaintiff.

We reject defendant’s contention in appeal No. 1 that Suprene
Court erred in denying that part of its notion for a protective order
preventing plaintiff’s counsel from speaking with defendant’s former
enpl oyee outside of his deposition on the ground that such

communi cation would violate the attorney-client privilege. “It is
wel |l settled that the court is invested with broad discretion to
supervi se discovery . . . , and only a clear abuse of discretion wl/l

pronpt appellate action” (Msey v County of Erie, 148 AD3d 1572, 1573
[4th Dept 2017] [internal quotation marks omtted]; see Hann v Bl ack,
96 AD3d 1503, 1504 [4th Dept 2012]). Were, as here, a party seeks a
protective order under the attorney-client privilege, “the burden of
establishing any right to protection is on the party asserting it”
(Spectrum Sys. Intl. Corp. v Chem cal Bank, 78 Ny2d 371, 377 [1991];
see generally Cascardo v Cascardo, 136 AD3d 729, 730 [2d Dept 2016]),
and we conclude that the court did not abuse its discretion in denying
defendant’s notion. Even assum ng, arguendo, that the attorney-client
privilege extends to comruni cati ons between counsel for a corporation
and a former enployee of that corporation, we conclude that the
boilerplate clains of privilege asserted in defendant’s novi ng papers
were insufficient to establish the existence of confidenti al

comruni cati ons between counsel and the former enpl oyee for the purpose
of rendering or facilitating the rendition of |egal advice or services
(see Matter of Priest v Hennessy, 51 Ny2d 62, 68-69 [1980]; see al so
Ni castro v New York Cent. Mut. Fire Ins. Co., 117 AD3d 1545, 1546 [4th
Dept 2014], |v dism ssed 24 NY3d 998 [2014]).

We reject defendant’s further contention in appeal No. 1 that the
court erred in denying that part of its notion for a protective order
preventing plaintiff’s counsel from deposing defendant’s forner
enpl oyee before defendant deposed plaintiff. As a general rule, a
def endant has priority of depositions where notice of the deposition
of a party is served before the tine to answer has expired (see Serio
v Rhulen, 29 AD3d 1195, 1196 [3d Dept 2006]; see also CPLR 3106 [a],
[b]). The “exam nation of a former enployee of a party[, however,] is
not exam nation of that party through the fornmer enployee” (MGowan v
East man, 271 NY 195, 198 [1936]). |Inasnmuch as defendant’s forner
enpl oyee is not a party, defendant does not have priority of
depositions with respect to the fornmer enployee, and thus the court
did not err in denying defendant’s notion for a protective order
preventing plaintiff’s counsel from deposing defendant’s forner
enpl oyee before defendant deposed plaintiff. For the sane reason,
contrary to defendant’s contention in appeal No. 2, the court did not
err in denying that part of the second notion seeking to dism ss the
conpl aint or preclude the deposition of defendant’s former enpl oyee on
the ground that plaintiff inproperly deposed the forner enployee
bef ore def endant deposed plaintiff.

Def endant further contends in appeal No. 2 that the court erred
in denying that part of its second notion seeking to conpel plaintiff
to provide unrestricted authorizations for his preaccident nedica
records, drug and al cohol treatnent and nental health treatnment
records, pharmaceutical records, and enploynment and school records.
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Contrary to defendant’s contention, the allegations in plaintiff’s
bill of particulars are not so broad “ ‘that they place plaintiff’'s
entire medical history in controversy’ ” (Reading v Fabi ano [ appeal
No. 2], 126 AD3d 1523, 1524 [4th Dept 2015]; see Schlau v Gty of

Buf fal o, 125 AD3d 1546, 1547-1548 [4th Dept 2015]; Tabone v Lee, 59
AD3d 1021, 1022 [4th Dept 2009]). Plaintiff, in comencing a personal
injury action, waived “the physician/patient privilege only with
respect to the physical and nental conditions [that he] affirmatively
pl aced in controversy” (Mayer v Cusyck, 284 AD2d 937, 937 [4th Dept
2001]), and not with respect “to information involving unrelated
illnesses and treatnments” (Schlau, 125 AD3d at 1548 [i nternal
quotation marks omtted]).

W agree with defendant, however, that plaintiff’s preaccident
medi cal and pharnmacy records, insofar as they relate to the body parts
and conditions at issue in the action, may contain rel evant
i nformati on about preexisting conditions and thus nmay be material and
necessary in defense of the action (see Boyea v Benz, 96 AD3d 1558,
1560 [4th Dept 2012]; Rothstein v Huh, 60 AD3d 839, 839-840 [2d Dept
2009]). W further agree with defendant that plaintiff affirmatively
pl aced his nental health and cognitive condition in issue by alleging
in his bill of particulars that, as a result of the accident, he
suffered from “concussi on and post-concussi on syndrone,” “sleep
di sorder,” and “cognitive comunication deficit,” and by providing an
affirmati ve answer when asked whet her he had any cognitive
difficulties before the concussion that resulted fromthe accident
(see Rothstein, 60 AD3d at 839-840). Thus, we concl ude that
plaintiff’s medi cal and pharmacy records, including records for nental
heal th and drug and al cohol treatnment, are material and necessary in
defense of the action, and are therefore discoverable. D sclosure,
however, shall be Ilimted to those records for the five years
precedi ng the accident, and the records “should not be released to
defendant[] until the court has conducted an in canera review thereof,
so that irrelevant information is redacted” (Nichter v Erie County
Med. Cr. Corp., 93 AD3d 1337, 1338 [4th Dept 2012]; see Donald v
Ahern, 96 AD3d 1608, 1610-1611 [4th Dept 2012]). We therefore nodify
the order in appeal No. 2 accordingly, and we remt the matter to
Suprene Court for an in camera review of the records.

Finally, we have consi dered defendant’s remai ning contention, and
we concl ude that defendant failed to nake the requisite show ng that
plaintiff’s school and enpl oynent records contain information that is
rel evant and material to the injuries in question, or that those
records “may contain information reasonably calculated to |lead to
rel evant evidence” (Bozek v Derkatz, 55 AD3d 1311, 1312 [4th Dept
2008] [internal quotation marks omitted]; see Helner v Draksic, 38
AD3d 1297, 1298 [4th Dept 2007]; see also CPLR 3101 [a]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Ol eans County (Janes
P. Punch, A J.), entered April 18, 2017. The order denied the notion
of defendant for summary judgnent dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action, individually and on
behal f of his son, a ninth-grade student at defendant’s hi gh school.
Plaintiff’s son was injured in April 2012 when an 11t h-grade cl assmate
unexpect edly wal ked up behi nd himbefore gymclass and put himin a
choke hold, causing himto | ose consciousness and fall face-first
against the floor. W agree with defendant that Suprene Court erred
in denying its notion for summary judgnent dism ssing the conplaint.

It is well established that “[s]chools are under a duty to
adequately supervise the students in their charge[,] and they will be
held liable for foreseeable injuries proximately related to the
absence of adequate supervision” (Mrand v City of New York, 84 Ny2d
44, 49 [1994]; see Brandy B. v Eden Cent. Sch. Dist., 15 NY3d 297, 302
[2010]). “Schools are not insurers of safety, however, for they
cannot reasonably be expected to continuously supervise and contro
all novenments and activities of students; therefore, schools are not
to be held liable ‘for every thoughtl ess or careless act by which one
pupil may injure another’ ” (Mrand, 84 Ny2d at 49). “In determ ning
whet her the duty to provi de adequat e supervision has been breached in
the context of injuries caused by the acts of fellow students, it nust
be established that school authorities had sufficiently specific
know edge or notice of the dangerous conduct which caused injury; that
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is, that the third-party acts could reasonably have been anti ci pated”
(id.; see Brandy B., 15 Ny3d at 302). “Actual or constructive notice
to the school of prior simlar conduct is generally required because,
obvi ously, school personnel cannot reasonably be expected to guard
agai nst all of the sudden, spontaneous acts that take place anong
students daily” (Mrand, 84 NY2d at 49). Thus, “an injury caused by
the i npul sive, unanticipated act of a fellow student ordinarily w |
not give rise to a finding of negligence absent proof of prior conduct
that woul d have put a reasonable person on notice to protect against
the injury-causing act” (id.). “Summary judgnent nust be granted if
t he proponent nmakes ‘a prim facie showing of entitlenment to judgnent
as a matter of law, tendering sufficient evidence to denonstrate the
absence of any material issues of fact,” and the opponent fails to
rebut that showi ng” (Brandy B., 15 Ny3d at 302, quoting Alvarez v
Prospect Hosp., 68 Ny2d 320, 324 [1986]).

Here, defendant net its initial burden on its notion by
establishing that it did not have “sufficiently specific know edge or
noti ce of the dangerous conduct which caused injury” such that the
classnmate’s acts “coul d reasonably have been anticipated” (Mrand, 84
NY2d at 49), and plaintiff failed to raise a triable issue of fact
(see generally Alvarez, 68 Ny2d at 324). Defendant’s subm ssions,

i ncluding the deposition testinony of plaintiff’s son and the

cl assmate, established that there were no prior incidents and no

hi story of any aninobsity between the two students (see DeMiunda v

Ni agara Wheatfield Bd. of Educ., 213 AD2d 975, 976 [4th Dept 1995]).

| ndeed, the classmate testified that he intended only to “horse
around” and that he “[d]idn’t nean anything by it.” Moreover, the

cl assmat e had never engaged in disorderly, insubordinate, disruptive,
or violent conduct in any of the gymteacher’s classes prior to the
subject incident. Contrary to plaintiff’s contention and the court’s
determ nation, we agree with defendant that the classmate’ s overal
disciplinary record is insufficient to create an issue of fact whether
t he subj ect incident could reasonably have been anticipated. Although
the classmate had an extensive disciplinary history, the majority of
the incidents involved insubordinate and di sruptive behavior, and the
i nstances of violent and endangering conduct occurred when the
classmate was in sixth through eighth grade, with his last citation
for violent conduct occurring in April 2009, i.e., three years prior
to the subject incident when the classmate was in 11th grade (see
Morman v Gssining Union Free Sch. Dist., 297 AD2d 788, 789 [2d Dept
2002]). W thus conclude that the classmate’s prior violent and
endangering conduct was too renote to provide defendant with
sufficiently specific knowl edge or notice that the classmate posed a
danger to other students in gymclass (see Jake F. v Plainviewdd
Bet hpage Cent. Sch. Dist., 94 AD3d 804, 805-806 [2d Dept 2012];
Morman, 297 AD2d at 789; Malik v Geater Johnstown Enl arged Sch.
Dist., 248 AD2d 774, 776 [3d Dept 1998]; DeMunda, 213 AD2d at 976).

We further agree with defendant that the single, dissinilar
previ ous incident that occurred in March 2012 in which two different
students engaged in consensual choking is insufficient to raise an
i ssue of fact whether the classmate’ s nonconsensual, unexpected
choking of plaintiff’s son in gymclass could reasonably have been



- 3- 13
CA 17-01421

antici pated (see Hernandez v Board of Educ. of City of New York, 302
AD2d 493, 493 [2d Dept 2003]; Velez v Freeport Union Free Sch. Dist.,
292 AD2d 595, 596 [2d Dept 2002]; Malik, 248 AD2d at 776). The enmui
witten by the principal, which was submtted by plaintiff in
opposition to the notion, nerely confirmed that defendant was aware of
only one previous incident of choking in the school before the subject
incident. Indeed, if the single, consensual choking incident between
di fferent students occurring approxi mately one nonth before the

subj ect incident could place defendant on notice of any spontaneous,
nonconsensual choki ng between students throughout the high school,

def endant woul d unreasonably be expected “to continuously supervise
and control all novenments and activities of students” (Mrand, 84 Ny2d
at 49).

Finally, we agree with defendant that the court erred in
determning that there is an issue of fact precluding summary judgnent
based upon the m xed grade levels in the gymclass and, relatedly, the
size differences between plaintiff’s son and the classnmate. The
evi dence established that it was common for students to wait in the
gymuntil all students exited the | ocker room before class began. The
gym teacher usually would be in his office during this readying tine
peri od because his office had doors |leading directly to both the gym
and the | ocker room which allowed himto nonitor both areas
simul taneously. Despite the m xed grade |evels and the correspondi ng
di fferences in age and physical characteristics of the students, the
record establishes that there were no problens at all in that gym
cl ass before the subject incident. Thus, unlike cases in which there
is a history of dangerous conduct occurring in a particular class that
is simlar to the injury-causing conduct at issue, we conclude that
there is nothing in this record that provided defendant or its gym
teacher with specific know edge or notice of dangerous circunstances
or conduct occurring during the readying time period prior to
comencenent of gymclass (cf. Schirmer v Board of Educ. of
Spencerport Cent. Sch. Dist., 34 AD3d 1356, 1357 [4th Dept 2006];
Maynard v Board of Educ. of Massena Cent. Sch. Dist., 244 AD2d 622,
623 [3d Dept 1997]; see generally Brandy B., 15 Ny3d at 302).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (R chard
A. Dollinger, A J.), entered June 29, 2017. The order, anong ot her
things, directed that the court had authority to inpute inconme to
defendant in determning his eligibility for assigned counsel and
further directed that a hearing be held to determne his eligibility.

It is hereby ORDERED t hat said appeal insofar as taken by Tinothy
P. Donaher is unani nmously dism ssed and the order is reversed on the
| aw wi t hout costs, the notion is granted, and the matter is remtted
to Suprene Court, Monroe County, for further proceedings in accordance
with the foll ow ng opinion by PERADOTTO, J.:

In these consolidated appeals, we nust determ ne whether courts
may i npute inconme to a party in determning the party's eligibility
for assigned counsel. W hold that courts have no such authority.

I

Plaintiff and defendant are the divorced parents of two children.
Fol Il owi ng the divorce, plaintiff was awarded sol e | egal custody and
pri mary physical residence of the children. Plaintiff subsequently
filed several notions seeking a finding of contenpt agai nst defendant
for his disobedience of prior orders of Supreme Court. Although the
matter proceeded to trial in January 2015, the parties settled the
di spute by an oral stipulation in which defendant admtted that he
willfully violated a prior order by having contact with the children,
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provi ding them wi th phones, and having face-to-face and tel ephonic
communi cation with them The court sentenced defendant to five
consecutive jail weekends foll owed by one work weekend. The parties
agreed to further restrictions on defendant’s access to the children,
i ncl udi ng schedul ed periods of supervised visitation. The ora

stipul ation was subsequently entered as a witten order (hereafter,
stipul ated order).

According to plaintiff, defendant thereafter filed a petition in
Fam |y Court in May 2015 seeking sole custody of the children, but
that petition was dism ssed. Defendant noved by order to show cause
in Cctober 2015 to nodify the terns of the stipul ated order by
granting joint custody of the children and primary physical residence
with himor, alternatively, unsupervised visitation, but he
subsequently |imted that request to changing his visitation from
supervi sed to unsupervised. The court granted plaintiff’s notion to
di sm ss defendant’s application, and this Court affirmed the order
(Carney v Carney, 151 AD3d 1912, 1912 [4th Dept 2017], |v dism ssed 30
NY3d 1012 [2017]).

In April 2016, defendant filed a petition in Famly Court seeking
to nodify the stipulated order by renoving the supervised visitation
restriction and obtaining custody and primary physical residence of
the children. Defendant was assigned a public defender in Famly
Court. Plaintiff subsequently noved in Suprenme Court by order to show
cause filed in June 2016 seeking, anong other things, an order
adj udi cati ng defendant in contenpt for his continued di sobedi ence of
the court’s prior orders, sentencing defendant to an appropriate
period of incarceration, and nodifying defendant’s visitation to
“elimnate all rights of visitation and all rights of conrmunication
with [the] children.”

Duri ng a subsequent appearance before Suprene Court, defendant
appeared pro se and requested that counsel be appointed for himgiven
his status as an unenpl oyed graduate student and his |ack of a full-
time job. Defendant admtted that his |iving expenses were “next to
not hi ng,” except for his car paynent and insurance, because he had
been residing with his parents for 6% years. The court expressed
reservati on about appointing counsel because of defendant’s advanced
degree and denonstrated “high level of skills,” stated that its
“obligation is to protect the taxpayers of this state,” and guestioned
whether it could inpute incone to defendant before maki ng a deci sion
on his request for assigned counsel. The court reserved decision on
def endant’ s request and scheduled a hearing, and it also transferred
defendant’s April 2016 petition from Famly Court.

Fol | owi ng correspondence in which the Monroe County Public
Defender’s O fice informed the court that defendant qualified for
assigned counsel under the applicable eligibility guidelines, the
court responded with further questions and thereafter requested a
formal notion for the assignnent of counsel. Defendant then noved ex
parte for an order assigning counsel pursuant to County Law § 722,
whi ch he supported with an affirmation from an assistant public
def ender and several exhibits. The assistant public defender affirned
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that the Public Defender’s Ofice had eval uated defendant’s financia
circunstances in determining his eligibility for assigned counsel, and
asserted that the court was precluded from considering defendant’s
potential incone in determ ning whether to assign counsel. The notion
was thereafter the subject of a lengthy oral argunent.

By the order in appeal No. 1, the court concluded that it had the
authority to inpute income to defendant in determning his eligibility
for assigned counsel and that a hearing was required to determ ne the
appropriate armount of income to inpute to defendant (Carney v Carney,
54 Msc 3d 411, 414-436 [Sup C, Monroe County 2016]). As relevant
here, the court reasoned that the |egislature adopted an “ ‘unable to
retain counsel’ standard to assure representation at public expense to
those in real need, but not [to] extend that precious right to
litigants who, by choice, intentionally limt their inconme to avai
t hensel ves of publicly financed | egal services” (id. at 417). Wth
respect to the right to assigned counsel under the Fam |y Court Act
and other statutes for a party who “is financially unable to obtain”
counsel (Famly C Act 8 262 [a]), the court held that the term
“unabl e” meant “incapabl e’ of paying counsel, and that the |egislature
intended for courts to consider “not what an individual is doing now,
but what he [or she] is capable of doing now,” which suggested an
inquiry into the individual’s “enploynment potential +he current
capability to earn suns that exceed poverty |limts—before assigning
counsel” (Carney, 54 Msc 3d at 418). The court further determ ned
that there is no authority restricting its ability to inmpute incone to
an applicant for assigned counsel (id. at 426), and that the
i mput ation of incone concept in the area of spousal mai ntenance and
child support was |ikew se justified by public policy in the context
of assigned counsel (id. at 429). The court then created a franmework
for an adversarial hearing by, anong other things, appointing the
Public Defender’'s O fice to represent defendant for the limted
pur pose of supporting his application for assigned counsel and
appoi nting special counsel to present the facts in favor of inputation
(i1d. at 432-435). Finally, the court sought to limt the reach of its
decision by urging that it “should not be read outside its current
facts, inthis a civil case context” (id. at 436). The court thus
ordered an evidentiary hearing to determ ne defendant’s eligibility
for assigned counsel based on any i nputed incone.

Fol l owi ng further proceedings and the evidentiary hearing, the
court issued the order in appeal No. 2 in which it determ ned that
$50, 000 in incone should be inputed to defendant and that defendant is
not eligible for the appoi ntnment of counsel in the pending proceeding
(Carney v Carney, 55 Msc 3d 1220[A], 2017 NY Slip Op 50667[ U], *16
[ Sup &, Monroe County 2017]).

Def endant and Ti nothy P. Donaher, the Monroe County Public
Def ender, appeal from each order.

As a prelimnary matter, we note that the order in appeal No. 1
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is not appeal able as of right inasmuch as it did not decide a notion
made on notice (see CPLR 5701 [a] [2]; Sholes v Meagher, 100 Ny2d 333,
335 [2003]) and instead nerely directed a hearing to aid in the

di sposition of a notion (see CPLR 5701 [a] [2] [v]; Matter of Martin

[ Hender son- Johnson Co., Inc.], 71 AD3d 1503, 1503 [4th Dept 2010];
Howel | v I ndependent Union of Plant Protection Enpls., 112 AD2d 754,
754 [4th Dept 1985]). Nevertheless, under the limted circunstances
of this case, we treat the notice of appeal in appeal No. 1 as an
application for |eave to appeal and grant the application in the
interest of justice (see Dreher v Martinez, 155 AD3d 688, 689 [2d Dept
2017]; Hurd v Hurd, 66 AD3d 1492, 1493 [4th Dept 2009]; Bergner v
Bergner, 170 AD2d 421, 422 [2d Dept 1991]; see generally CPLR 5701
[c]; Gty of Buffalo Urban Renewal Agency v Mreton, 100 AD2d 20, 21
[4th Dept 1984]).

As a further prelimnary matter, we conclude that the appeal s
i nsofar as taken by Donaher nust be dism ssed i nasmuch as he is not an
“aggrieved party” and thus is not a proper appellant (CPLR 5511).
A party is aggrieved when he or she “ *has a direct interest in the
controversy which is affected by the result’ and [when] ‘the
adj udi cati on has a binding force against the rights, person or
property of the party’ ” (Matter of DeLong, 89 AD2d 368, 370 [4th Dept
1982], |v denied 58 NY2d 606 [1983]). “The fact that the adjudication
‘may renotely or contingently affect interests which [the party]
represents does not give [it] aright to appeal’ ” (id.). Here,
Donaher has no direct interest in the controversy between plaintiff
and defendant, and the fact that the court’s determ nations nay
contingently affect interests that Donaher and his office represent
does not give hima right to appeal. “The fact that the [decisions]
contain[] language or reasoning that [Donaher] deens adverse to his
interests does not provide himwith “a basis for standing to take an
appeal’ ” (Matter of Cooper v Cooper, 74 AD3d 1868, 1869 [4th Dept
2010], quoting Pennsylvania Gen. Ins. Co. v Austin Powder Co., 68 Ny2d
465, 472-473 [1986]).

Ll

New York State | aw recognizes that “[p]ersons involved in certain
famly court proceedings may face the infringenents of fundanent al
interests and rights, including the loss of a child s society and the
possibility of crimnal charges, and therefore have a constitutiona
right to counsel in such proceedings” (Famly C Act 8§ 261). As
perti nent here, any person seeking custody of his or her child or
“contesting the substantial infringenent of his or her right to
custody of such child” (8 262 [a] [v]), as well as “any person in any
proceedi ng before the court in which an order . . . is being sought to
hol d such person in contenpt of the court or in willful violation of a
previ ous order of the court” (8 262 [a] [vi]), has “the right to have
counsel assigned by the court in any case where he or she is
financially unable to obtain the same” (8 262 [a]; see County Law
8§ 722; Judiciary Law 8§ 770; Matter of Bly v Hoffman, 114 AD3d 1275,
1275 [4th Dept 2014]; Matter of Kissel v Kissel, 59 AD2d 1036, 1036
[4th Dept 1977]; see generally Matter of Jung [State Comm. on Jud.
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Conduct], 11 NY3d 365, 373 [2008]). \Were, as here, Suprene Court
exercises jurisdiction over a matter over which Famly Court m ght
have exercised jurisdiction had the proceedi ng been comenced t here,
Suprene Court nust appoint counsel if required under Famly Court Act
§ 262 (see Judiciary Law & 35 [8]).

In that context, the court is statutorily obligated to advise a
person of “the right to be represented by counsel of his or her own
choosing, of the right to have an adjournnment to confer w th counsel,
and of the right to have counsel assigned by the court in any case
where he or she is financially unable to obtain the sane” (Famly C
Act 8§ 262 [a]). “Wiere a party indicates an inability to retain
private counsel, the court nust make inquiry to detern ne whether the
party is eligible for court-appointed counsel” (Matter of Bader v
Hazzis, 77 AD3d 742, 744 [2d Dept 2010]; see Matter of Oto v Otto, 26
AD3d 498, 499-500 [2d Dept 2006]). In fulfilling that obligation, the
court may inquire into the person’s financial circunstances,
including, but not limted to, his or her incone, expenses,
obl i gations and other relevant financial information (see Matter of
Pugh v Pugh, 125 AD3d 663, 664 [2d Dept 2015]; People v Lincoln, 158
AD2d 545, 546 [2d Dept 1990]) and, in furtherance of that inquiry, the
court may require the subm ssion of docunentation (see Matter of
Moi seeva v Sichkin, 129 AD3d 974, 975 [2d Dept 2015]).

Here, the submi ssions in support of the notion for the assignnent
of counsel establish that, as of June 30, 2016, defendant was a Ph.D.
candi date at Bi nghanton University, lived with his parents, was
unenpl oyed beyond sone tutoring jobs while school was in session, did
not own any real property, and owned a 14-year-old car that recently
requi red an expensive repair. Defendant’s tax returns and bank
statenents further confirnmed a | ack of incone and assets. |In l[ight of
t hese financial circunstances—the accuracy of which were not disputed
(cf. Cohen v Cohen, 33 Msc 3d 448, 451-452 [Sup Ct, Nassau County
2011] ) —defendant qualified for assigned counsel pursuant to the Public
Defender’s O fice eligibility guidelines.

Lv

Not wi t hst andi ng the foregoing, the court concluded that it had
the authority to inmpute incone to defendant in determning his
eligibility and, upon inputing inconme to him denied his notion for
assigned counsel. W agree with defendant and the amci public
def ender organi zations that the court had no authority to deprive
def endant of his constitutional and statutory right to counsel on the
basis of inputed incone, and it therefore | acked the authority to
conduct a hearing on that issue, requiring reversal of the order in
appeal No. 1 and vacatur of the order in appeal No. 2 (see generally
City of Buffalo U ban Renewal Agency, 100 AD2d at 26).

A

Addressing first the statutory |anguage, we observe that the
| egi sl ature has used the sane phrase throughout New York State law to



- 6- 18
CA 17-01228

desi gnate when a person is entitled to court-appointed, state-financed
counsel, i.e., the person is “financially unable to obtain” counse
(Famly & Act 8§ 262 [a]; see County Law § 722; CPL 180.10 [3] [c];
Judiciary Law 8 35 [1]; see also Correction Law § 168-d [2]). Thus,
contrary to the court’s assertion, interpretation of that |anguage

i nplicates the appoi ntnment of counsel in both civil and crimna
matters. W agree with defendant that a plain reading of the phrase
“is financially unable to obtain” counsel (Famly C Act § 262 [a]),
which is witten in the present tense, evinces that the requisite
inquiry nust relate to the person’s present financial ability to pay
for counsel. That interpretation is logically and |legally cogent
because the concern addressed in the relevant legislation is whether a
party currently possesses the financial ability to obtain private
counsel to represent himor her in the inmediate, inpending |ega
proceedi ng, not whether the party should have such an ability or may
have such an ability in the future (see generally People v Si mons, 31
NY2d 997, 997-998 [1973]; Matter of DeMarco v Raftery, 242 AD2d 625,
626 [2d Dept 1997]). Moreover, contrary to the court’s determ nation,
Fam |y Court Act 8§ 261 expressly states that the purpose of sections
261 and 262 “is to provide a neans for inplenmenting the right to

assi gned counsel for indigent persons in proceedi ngs under this act”
(8 261 [enphasis added]; see generally Bill Jacket, L 1975, ch 682,

8 2). Thus, to the extent that the court properly suggested that the
use of the word “indigent” would inply a present financial status (see
Carney, 54 Msc 3d at 418 n 7), its use by the legislature in
classifying the persons to whomthe right of assigned counsel is

provi ded under the statute further supports the conclusion that the
phrase “is financially unable to obtain” counsel (Famly C Act 8§ 262
[a]) demands an inquiry into the person’s present and actual financi al
ability to afford an attorney, not an inquiry into the person’s

pot enti al enpl oynent capacity or hypothetical incone.

B

In determ ning that inputation of income was justified in
evaluating eligibility for assigned counsel, the court held that the
“fusion” of the inputed i ncome concept fromthe Donmestic Rel ations Law
into the application for appoi ntment of counsel under other statutes
was justified by public policy (see Carney, 54 Msc 3d at 429). The
court reasoned that, if a court may inmpute incone to a party in the
spousal mai ntenance and child support context, then the public has the
same right to conpel a highly-qualified party to obtain nore
remunerative enploynent before it extends free or | owcost |ega
services (see id.). W conclude that the court’s analysis is flawed.

Unlike inmputation of income in the context of child support or
spousal mai ntenance, there is no statutory authority for inputing
incone in determning eligibility for assigned counsel. Wth respect
to child support, Famly Court Act 8 413 (1) (a) inposes an
affirmative duty on parents to support their children “if possessed of
sufficient neans or able to earn such neans” (enphasis added).
Simlarly, Donestic Relations Law 8 236 (B) (6) (e) (1) (b) permts
courts to consider “future earning capacity” when cal cul ati ng post-
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di vorce mai ntenance obligations. It is thus well established that, in
determining a party’s child support or spousal naintenance obligation,
a court need not rely upon a party’s own account of his or her

fi nances, but may exercise its discretion by inputing inconme based
upon such factors as the party’ s “education, qualifications,

enpl oynment hi story, past incone, and denonstrated earning potential”
(Lauzonis v Lauzonis, 105 AD3d 1351, 1351 [4th Dept 2013]; see Matter
of Deshotel v Mandile, 151 AD3d 1811, 1811-1812 [4th Dept 2017];

Hai nes v Hai nes, 44 AD3d 901, 902 [2d Dept 2007]; Matter of Dukes v
White, 295 AD2d 899, 900 [4th Dept 2002]; MCanna v McCanna, 274 AD2d
949, 949 [4th Dept 2000]; see also Family & Act 8§ 413 [1] [b] [5]
[iv]). Famly Court Act 8 262 (a), by contrast, is silent on the

i mputation of incone in the context of assigned counsel. The om ssion
regardi ng i nputation suggests that the | egislature intended that
courts consider an applicant’s present financial status only, and not
the potential earnings an applicant could or should be receiving in
enpl oynment commensurate wth his or her education and skills (see

McKi nney’ s Cons Laws of NY, Book 1, Statutes § 74).

Furthernore, the court’s public policy rationale is unsound.
| mputing i ncone for purposes of calculating child support or spousa
mai ntenance is justified on the basis that the obligation inposed upon
the parent or forner spouse is an ongoing responsibility over a period
of tinme and nmay be paid over that period (see Famly O Act § 413 [1]
[a]; Donestic Relations Law 8 236 [B] [1] [a]; [6] [f]). Conversely,
the evaluation of eligibility for assigned counsel requires a
determ nati on whether a party has presently avail able financia
resources to pay an attorney to fulfill the i mredi ate need for
representation (see e.g. Famly O Act 8§ 262 [a]). |Indeed, the
| egi sl ature has specifically recognized that, in proceedi ngs such as
those in this case, “[c]ounsel is often indispensable to a practica
realization of due process of |law and may be hel pful to the court in
maki ng reasoned determ nations of fact and proper orders of

di sposition” (8 261). A party cannot, however, fulfill the imediate
need for representation by paying a private attorney with
hypot hetical, inputed income. W thus conclude that the court’s

reliance on cases allowng for the inputation of incone in determ ning
child support and spousal maintenance is m spl aced.

C

Wth respect to the general concern that public funds for
assi gned counsel may be m sused to benefit persons able to afford
private counsel, we note that County Law 8 722-d provides in pertinent
part that, “[w henever it appears that the defendant is financially
able to obtain counsel or to nake partial paynent for the
representation or other services, counsel nmay report this fact to the
court and the court may term nate the assignment of counsel or
aut hori ze paynent, as the interests of justice may dictate, to the
publ i c defender.”

Furthernore, the court and plaintiff express concerns regarding
t he inbal ance inherent in requiring plaintiff, the party in a better
financial position, to pay for private counsel in order to seek
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defendant’s conpliance with prior court orders and defend against his
petitions while allow ng defendant to defend against his all eged

viol ations and assert his clains with the assistance of publicly-
funded counsel (Carney, 54 Msc 3d at 435-436; see Carney, 2017 NY
Slip Op 50667[ U], *15). Although those concerns are worth noting
under the circunstances herein, we conclude that they do not warrant
t he denial of defendant’s notion for the assignment of counsel.
Contrary to the court’s determination (see Carney, 2017 NY Slip O
50667[ U], *15), a person facing potential jail tinme for willfully
violating court orders has a significant stake in the proceedi ngs, and
the |l egislature has guaranteed an equal playing field between the
parties by providing such a person with assigned counsel if he or she
is financially unable to obtain private counsel (see Famly C Act

88 261, 262 [a] [vi]). Moreover, to the extent that the court is
concerned that defendant could bring serial nodification petitions
with inpunity, thereby causing plaintiff to repeatedly expend her
personal funds, we note that sanctions nmay be inposed for frivol ous
conduct (see 22 NYCRR 130-1.1) and, in an appropriate case, a court
may preclude a party fromfiling new petitions w thout perm ssion of
the court where the record establishes that the party has abused the
judicial process by engaging in nmeritless, frivolous or vexatious
l[itigation (see Matter of Naclerio v Naclerio, 132 AD3d 679, 680 [2d
Dept 2015]; Matter of Shreve v Shreve, 229 AD2d 1005, 1006 [4th Dept
1996]; see also Matter of Orrosinka v Hageman, 144 AD3d 1609, 1611

[ 4th Dept 2016]).

\Y4

We thus conclude that the court erred in determning that it was
authorized to inpute incone to defendant in determning his
eligibility for assigned counsel and, based upon the docunentation
provi ded by defendant indisputably establishing that he
“is financially unable to obtain” counsel (Famly C Act § 262 [a]),
the court should have granted defendant’s notion by the order in
appeal No. 1. We note that the Public Defender’s O fice has
previously represented that, in the event that defendant comes into
greater inconme or assets during the course of the proceedings, the
Public Defender’s O fice will request that the court, pursuant to
County Law 8§ 722-d, either mandate repaynent by defendant or termnate
the representation. Accordingly, we conclude that the order in appea
No. 1 should be reversed, defendant’s notion for the assignnent of
counsel should be granted, and the matter should be remtted to
Suprene Court for further proceedings before a different justice. In
light of our determnation in appeal No. 1, there is no reason to
address any substantive issues in appeal No. 2 with respect to the
court’s calculation of inmputed inconme followi ng the evidentiary
heari ng, and we conclude that the order therein should be vacat ed.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (R chard
A. Dollinger, A J.), entered June 26, 2017. The order directed that
$50, 000 in incone should be inputed to defendant and that defendant is
not eligible for the appoi ntnment of counsel in the pending proceedi ng.

It is hereby ORDERED t hat said appeal insofar as taken by Tinothy
P. Donaher is unani nmously dism ssed and the order is vacated on the
| aw wi t hout costs.

Same opinion as in Carney v Carney ([appeal No. 1] —AD3d —[ Mar.
23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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J.C. PENNEY COMPANY, INC., J.C. PENNEY CAROUSEL
STORE, DAVI D STANTON, | NDI VI DUALLY, AND ACTI NG
AS AGENT, SERVANT AND/ OR EMPLOYEE OF J.C. PENNEY
COVPANY, | NC., AND ANDREW VAUGHN, | NDI VI DUALLY,
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J.C. PENNEY COVPANY, INC., GARY M GUEL, CH EF OF
POLI CE FOR CI TY OF SYRACUSE, ClI TY OF SYRACUSE
POLI CE DEPARTMENTL, CI TY OF SYRACUSE,

DEFENDANTS- APPELLANTS,
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(APPEAL NO 1.)

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (KRI STIN L. NORFLEET
OF COUNSEL), FOR DEFENDANTS- APPELLANTS J. C. PENNEY COWPANY, INC., J.C
PENNEY CARCUSEL STORE, DAVI D STANTON, | NDI VI DUALLY, AND ACTI NG

AS AGENT, SERVANT AND/ OR EMPLOYEE OF J. C. PENNEY COVPANY, INC., AND
ANDREW VAUGHN, | NDI VI DUALLY, AND ACTI NG AS AGENT, SERVANT AND/ OR
EMPLOYEE OF J. C. PENNEY COWVPANY, | NC.

JOSEPH E. FAHEY, CORPORATI ON COUNSEL, SYRACUSE (MARY L. D AGOSTI NO OF
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Appeal s from an order of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), entered Cctober 20, 2016. The order, anong
ot her things, denied in part the notion of defendants Gary M guel,
City of Syracuse Police Departnment and City of Syracuse for sunmary
j udgment .

Now, upon reading and filing the stipulation of discontinuance
with respect to defendants J.C. Penney Conpany, Inc., J.C. Penney
Carousel Store, David Stanton, individually, and acting
as agent, servant and/or enployee of J.C. Penney Conpany, Inc., and
Andr ew Vaughn, individually, and acting as agent, servant and/or
enpl oyee of J.C. Penney Conpany, Inc. signed by counsel for those
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defendants and for plaintiffs on Novenber 22, 2017,

It is hereby ORDERED that said appeal by defendants J.C. Penney
Conmpany, Inc., J.C. Penney Carousel Store, David Stanton,
i ndividually, and acting as agent, servant, and/or enployee of J.C
Penney Conpany, Inc., and Andrew Vaughn, individually, and acting as
agent, servant, and/or enployee of J.C. Penney Conpany, Inc. is
unani nously di sm ssed upon stipulation, and the order is nodified on
the law by granting the notion of defendants Gary M guel, Chief of
Police for City of Syracuse, and City of Syracuse in its entirety, and
di sm ssing the anended conpl ai nt agai nst them and as nodified the
order is affirmed w thout costs.

Menmorandum  Sonia Dotson (plaintiff) and plaintiff Lonnie Dotson
(Dot son) comrenced this action against, inter alia, defendant J.C
Penney Conpany, |Inc. seeking damages arising froma physi cal
altercation in a shopping mall store on October 21, 2006. Thereafter,
t he conpl ai nt was anended to assert the 10th to 15th causes of action
against the Gty of Syracuse (Cty) and Gary M guel, the chief of
police for the City (collectively, defendants), as well as agai nst
defendant City of Syracuse Police Departnment (SPD). Plaintiff was an
SPD community service officer (CSO and Dotson, her spouse, was an SPD
police officer. The 10th to 15th causes of action allege, inter alia,
that the SPD orchestrated the arrest and crim nal prosecution of
plaintiff for the shopping nmall altercation in retaliation for a prior
conplaint of discrimnation filed by plaintiff against it.

Def endants and the SPD noved to di sm ss the anmended conpl ai nt
(conpl ai nt) against them Suprene Court granted their notion in part,
di sm ssed the conpl ai nt against the SPD and the 11th cause of action
agai nst defendants, and otherw se denied the notion. There was no
appeal. Thereafter, defendants noved for summary judgnent dism ssing
t he remai nder of the conplaint against them The court granted their
notion only in part, dismssing the 10th cause of action insofar as it
is based on allegations of unlawful discrimnation and dism ssing the
remai nder of the conplaint agai nst defendants insofar as it is
asserted by Dotson. In appeal No. 1, defendants contend that the
court should have granted their notion in its entirety and di sm ssed
the conpl aint against them W agree, and we therefore nodify the
order in appeal No. 1 accordingly.

We agree with defendants that the court erred in denying that
part of their notion for summary judgnent dism ssing the retaliation-
based causes of action against them Defendants net their initia
burden by denonstrating that plaintiffs failed to establish every
el enent of retaliation (see Forrest v Jewish Guild for the Blind, 3
NY3d 295, 305 [2004]; dark v Thruway Fasteners, Inc., 100 AD3d 1435,
1435 [4th Dept 2012]), and plaintiffs failed to raise an issue of fact
in opposition (see generally Zuckerman v Gty of New York, 49 Ny2d
557, 562 [1980]). More particularly, plaintiffs failed to establish
t he exi stence of a causal connection between plaintiff’s
di scrimnation conplaint and the alleged retaliatory action (see
Dotson v City of Syracuse, 688 Fed Appx 69, 73 [2d Cr 2017]; Howard v
Cty of New York, 602 Fed Appx 545, 549 [2d Cr 2015]; see also
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Forrest, 3 NY3d at 312-313).

A plaintiff may establish causation by submtting evidence of,
inter alia, tenporal proximty between the protected activity and the
adverse action or disparate treatnent of simlarly situated enpl oyees
(see Hicks v Baines, 593 F3d 159, 170 [2d Cr 2010]). Al though
tenporal proximty may be sufficient to establish the causation
el enent, the relevant period is neasured fromthe date of the
“enpl oyer’s know edge of [the] protected activity” (Cark County Sch.
Dist. v Breeden, 532 US 268, 273 [2001]; see Kimv Colunbia Univ., 460
Fed Appx 23, 25 [2d Cr 2012]). In support of their notion,
defendants subnitted plaintiff’s conplaint to the Equal Enpl oynent
Qpportunity Conm ssion, which was dated Novenber 4, 2003, i.e., nearly
three years before the physical altercation that allegedly gave rise
to the retaliatory action. Thus, to the extent that plaintiffs relied
on tenporal proximty to establish causation, we conclude that they
failed to establish the requisite causal nexus (see Howard, 602 Fed
Appx at 549).

Plaintiffs also failed to establish causation based upon
di sparate treatnent of simlarly situated enpl oyees. “An enployee is
simlarly situated to [coenpl oyees] if they were (1) ‘subject to the
sanme performance eval uati on and di scipline standards’ and (2) ‘engaged
i n conparable conduct’” ” (Ruiz v County of Rockland, 609 F3d 486, 493-
494 [2d Cr 2010], quoting Gahamv Long Is. RR, 230 F3d 34, 40 [2d
Cir 2000]). Each of the enpl oyees identified by plaintiffs was a
police officer, not a CSO and thus, by plaintiffs’ own adm ssion,
they were subject to different performance and discipline standards.
Moreover, unlike plaintiff, none of those enployees was alleged to
have engaged in a physical confrontation with a civilian while off
duty. We therefore conclude that plaintiffs failed to raise an issue
of fact sufficient to defeat defendants’ notion (see generally
Zuckerman, 49 Ny2d at 562).

In light of the above analysis, we agree with defendants that the
cause of action alleging that M guel aided and abetted the City’'s
retaliatory acts cannot survive (see Forrest, 3 Ny3d at 314).
Furthernore, the cause of action alleging nunicipal liability for
M guel s conduct cannot survive absent an act taken in violation of
plaintiff’s constitutional rights (see Gty of Los Angeles v Heller,
475 US 796, 799 [1986]; Curley v Village of Suffern, 268 F3d 65, 71
[2d Cir 2001]).

Finally, in view of our determ nation in appeal No. 1, we disniss
the appeal fromthe order in appeal No. 2 as noot (see JPMbrgan Chase
Bank, N. A v Kobee, 140 AD3d 1622, 1624 [4th Dept 2016]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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SYRACUSE, DEFENDANTS- APPELLANTS.
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BOSMAN LAW LLC, ROMVE (A.J. BOSMAN OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered March 31, 2017. The order denied the
noti on of defendants-appellants seeking | eave to renew their notion
for summary judgnent.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Same nmenorandum as in Dotson v J.C. Penney Conpany, Inc. ([appeal
No. 1] —AD3d — [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered February 8, 2016. The judgnent convicted defendant,
upon a jury verdict, of assault in the second degree and crim na
possessi on of a weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of assault in the second degree (Penal Law
§ 120.05 [2]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). Viewing the evidence in light of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict is not against the weight of the
evidence with respect to defendant’s identity as the perpetrator (see
Peopl e v Henl ey, 145 AD3d 1578, 1579 [4th Dept 2016], |v denied 29
NY3d 998 [2017], reconsideration denied 29 NY3d 1080 [2017]; see
general ly People v Bl eakl ey, 69 Ny2d 490, 495 [1987]). The victim
testified that he was well acquainted with defendant, and he
identified defendant as the person who shot him Moreover, defendant
denonstrated his consciousness of guilt by attenpting to bribe the
victiminto not testifying. The jury reasonably found defendant’s
excul patory testinmony incredible and rejected it (see People v Nunez,
147 AD3d 423, 423 [1st Dept 2017], |v denied 29 NY3d 951 [2017]) and,
notwi t hstandi ng m nor inconsistencies in the testinony of the People’s
W tnesses, “there is no basis for disturbing the jury' s determ nations
concerning credibility” (People v Sykes, 47 AD3d 501, 502 [1st Dept
2008], Iv denied 10 Ny3d 817 [2008]; see People v McCallie, 37 AD3d
1129, 1130 [4th Dept 2007], lv denied 8 Ny3d 987 [2007]).

Contrary to defendant’s contention, County Court responded
meani ngfully to a jury note requesting a readback of testinony from
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the victimand the paranour of defendant’s brother regarding the
bribery attenpt (see generally CPL 310.30; People v O Rama, 78 NY2d
270, 276 [1991]), and it did not abuse its discretion in declining to
read back a portion of the paranour’s cross-exam nation that was not
directly responsive to the jury's request. Although a nmeani ngf ul
response to a request for a readback of testinmony “is presuned to

i ncl ude cross-exam nation which i npeaches the testinony to be read
back” (People v Grant, 127 AD3d 990, 991 [2d Dept 2015], |v denied 26
NY3d 968 [2015] [internal quotation nmarks omtted]; see People v
Berger, 188 AD2d 1073, 1074 [4th Dept 1992], |v denied 81 NY2d 881
[1993]), the portion of the paranmour’s cross-exanm nation at issue here
did not in any way inpeach her direct testinony about the bribery
attenpt. Thus, it cannot be said that the court abused its
“significant discretion in determ ning the proper scope and nature of
the response” to the jury’'s note (People v Taylor, 26 NYy3d 217, 224

[ 2015] ; see People v Jones, 297 AD2d 256, 257 [1st Dept 2002], Iv
deni ed 98 Ny2d 769 [2002]; cf. People v Morris, 147 AD3d 873, 874 [2d
Dept 2017]).

Def endant’ s remai ning contention is unpreserved for our review,
and we decline to exercise our power to reviewit as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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THE ZOGHLI N GROUP, PLLC, ROCHESTER (M NDY L. ZOGHLI N OF COUNSEL), FOR
PETI TI ONER- PLAI NT1 FF- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (SUSAN L. TAYLOR OF
COUNSEL), FOR RESPONDENT- DEFENDANT- RESPONDENT NEW YORK STATE
DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON.

WEBSTER SZANYlI LLP, BUFFALO (JEREMY A. COLBY OF COUNSEL), FOR
RESPONDENT- DEFENDANT- RESPONDENT CHAUTAUQUA COUNTY.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Chaut auqua County (Frank A. Sedita, 111, J.), entered October 24, 2016
in a hybrid CPLR article 78 proceedi ng and decl aratory judgnent
action. The judgnment, anong other things, dismssed the anended
petition/conplaint of petitioner.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum Petitioner-plaintiff (petitioner) comrenced this
CPLR article 78 proceeding and declaratory judgment action seeking
annul ment of permts issued by respondent-defendant New York State
Departnment of Environnental Conservation (Departnent) to respondent -
def endant Chaut auqua County (County) in connection wth the expansion
of a County-operated waste nanagenent facility. Petitioner appeals
froma judgnment that, inter alia, dismssed the anended
petition/conplaint. At the outset, we reject the County’ s contention
that the appeal nust be dism ssed as noot on the ground that
petitioner did not seek a stay of construction inasnuch as the County
failed to establish that construction has been substantially conpl eted
(see Matter of Vector Foiltec, LLC v State Univ. Constr. Fund, 84 AD3d
1576, 1577 [3d Dept 2011], |v denied 17 NY3d 716 [2011]; WMatter of
Mrabile v City of Saratoga Springs, 67 AD3d 1178, 1180 [3d Dept
2009]). We also reject the County’s contention that the appeal should
be di sm ssed under the doctrine of |aches inasmuch as petitioner did
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not neglect to assert its rights for such a period of tinme that it
caused prejudice to the County (see generally Matter of Schulz v State
of New York, 81 Ny2d 336, 348 [1993]).

We nonet hel ess concl ude that Supreme Court properly dismssed the
anmended petition/conplaint. Contrary to petitioner’s contention, the
Departnent properly exercised its discretion in determ ning that
petitioner failed to raise a substantive and significant issue
warranting the conmencenent of the adjudicatory hearing procedure
pursuant to 6 NYCRR part 624 (see Matter of Eastern Ni agara Project
Power Alliance v New York State Dept. of Envtl. Conservation, 42 AD3d
857, 859-860 [3d Dept 2007]; see also Matter of Riverkeeper, Inc. v
New York State Dept. of Envtl. Conservation, 152 AD3d 1016, 1018-1019
[3d Dept 2017]). Petitioner contends that the Departnent |acked the
discretion to nmake this determ nation because petitioner articulated a
specific ground for opposition to the County’s application that
petitioner, as opposed to the Departnent, concluded “could | ead the
departnment to deny or inpose significant conditions on the permt” (6
NYCRR 621.8 [d]). The applicable regul ations, however, provide that
t he adj udi catory hearing procedures set forth in 6 NYCRR part 624 are
triggered upon “identification by departnent staff of substantive and
significant issues” (6 NYCRR 624.1 [a] [1l] [enphasis added]; see
Eastern N agara Project Power Alliance, 42 AD3d at 859-860),
regardl ess of whether such an issue is first raised by interna
Department eval uation or public comment (see ECL 70-0119 [1]; 6 NYCRR
621.8 [b]). We therefore conclude that petitioner’s contention that
the Departnent acted in violation of applicable adjudicatory hearing
procedure is without nmerit. Further, we conclude that the
Departnment’ s determ nation that petitioner’s expressed concerns did
not raise substantive and substantial issues was not arbitrary and
capricious (see Riverkeeper, Inc., 152 AD3d at 1018-1019).

W reject petitioner’s further contention that the Departnent
failed to conply with the requirenments of the State Environnental
Quality Review Act (ECL art 8) in issuing the permts. The record
est abl i shes that the Departnent took the requisite hard | ook and
provi ded a reasoned el aboration of the basis for its determ nation
regardi ng the potential inpacts of the expansion project on bald
eagl es (see generally Akpan v Koch, 75 NY2d 561, 570 [1990]).
Petitioner’s renmining contention, that the Departnent falsely
certified that noise mtigation neasures were incorporated into the
permts as enforceable conditions, is inproperly raised for the first
time on appeal (see Matter of Davis v Czarny, 153 AD3d 1556, 1557 [4th
Dept 2017]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a resentence of the Suprenme Court, Erie County
(Sheila A. DiTullio, A J.), rendered July 9, 2015. Defendant was
resentenced to a determnate termof incarceration of five years
foll owed by five years’ postrel ease supervision.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menor andum  Def endant was convicted, upon his plea of guilty, of
robbery in the second degree (Penal Law § 160.10 [1]), and he now
appeals froma resentence with respect to that conviction. Contrary
to defendant’s contention, the record establishes that he know ngly,
voluntarily and intelligently waived the right to appeal (see People v
Porterfield, 107 AD3d 1478, 1478 [4th Dept 2013], |v denied 21 Ny3d
1076 [2013]; see generally People v Lopez, 6 Ny3d 248, 256 [2006]).

Al t hough defendant validly waived his right to appeal during the
pl ea proceedi ng, the waiver does not preclude his challenge to the
resentence under the circunstances of this case. As a condition of
his plea, defendant agreed to waive his right to appeal the conviction
and sentence in exchange for the mninmm]lawful sentence for a second
violent felony offender (see Penal Law 88 70.04 [3] [b]; 70.45 [2]).
After it was determ ned that defendant did not qualify as a predicate
felon, Suprenme Court—ontrary to the sentencing commtnent to
defendant at the tine of the plea and waiver of the right to
appeal —fresent enced defendant to a sentence greater than the m ni mum
| awful sentence (see 88 70.02 [3] [b]; 70.45 [2] [f]). \Were, as
here, the sentencing conditions under which a defendant agrees to
wai ve the right to appeal change foll ow ng the waiver, the defendant
is not precluded by that waiver fromchallenging the severity of a
subsequent resentence (see People v Gray, 32 AD3d 1052, 1053 [3d Dept
2006], |v denied 7 NY3d 902 [2006]; People v Tausinger, 21 AD3d 1181,
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1183 [ 3d Dept 2005]; see also People v Allen, 97 AD3d 1164, 1164 [4th
Dept 2012], |v denied 19 NY3d 994 [2012]). Moreover, inasnuch as

“def endant was not asked [during resentencing] if he further agreed to
wai ve his right to pursue an appeal regarding the nodified ternms of
his sentence, he is not foreclosed fromrequesting appellate review of
. . . the severity of the inposed sentence” (People v Johnson, 14 NY3d
483, 487 [2010]). W also note that “defendant’s rel ease to parole
supervi sion does not render his chall enge noot because he ‘remains
under the control of the Parole Board until his sentence has
termnated” ” (People v Sebring, 111 AD3d 1346, 1347 [4th Dept 2013],

| v deni ed 22 Ny3d 1159 [2014]; see People v Rowell, 5 AD3d 1073, 1074
[4th Dept 2004], |v denied 2 NY3d 806 [2004]). W neverthel ess

concl ude that defendant’s sentence is not unduly harsh or severe.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (E. Jeannette Ogden, J.), entered Cctober 28, 2016. The order
deni ed defendants’ notion for sumrary judgnent dism ssing the
conplaint and denied plaintiffs’ cross notion for partial sunmary
j udgnment on the issue of liability.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking to recover
damages for, inter alia, injuries sustained by Heather R (Gddo
(plaintiff) when the vehicle she was driving collided at an
intersection with a police vehicle operated by defendant Janes Duffy,
a police officer enployed by defendant Gty of Buffalo Police
Departnment (hereafter, defendant officer), while he was responding to
a police call. Defendants thereafter noved for sumrary judgnent
di sm ssing the conplaint and plaintiffs cross-noved for partia
summary judgnent on the issue of liability. Suprene Court denied the
notion and cross notion, determ ning that the applicable standard of
care is reckless disregard for the safety of others as set forth in
Vehicle and Traffic Law 8 1104 (e), and that there are triable issues
of fact precluding summary judgnment to either plaintiffs or
def endants, including the issues whether plaintiff failed to yield the
ri ght-of -way and whet her defendant officer slowed down before
proceeding into the intersection. W affirmthe order, but our
reasoning differs fromthat of the court.

It is well settled that “[t]he proponent on a summary | udgnent
notion bears the initial burden of establishing entitlenent to
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judgnment as a matter of |aw by submitting evidence sufficient to
elimnate any material issues of fact” (Rice v City of Buffalo, 145
AD3d 1503, 1504-1505 [4th Dept 2016]; see Wnegrad v New York Univ.
Med. Ctr., 64 NY2d 851, 853 [1985]). W conclude that defendants
failed to neet that burden on their notion. “[T]he reckless disregard
standard of care in Vehicle and Traffic Law 8§ 1104 (e) only applies
when a driver of an authorized energency vehicle involved in an

enmer gency operation engages in the specific conduct exenpted fromthe
rules of the road by Vehicle and Traffic Law 8 1104 (b),” and “[a] ny
ot her injury-causing conduct of such a driver is governed by the
principles of ordinary negligence” (Kabir v County of Monroe, 16 NY3d
217, 220 [2011]). Here, the evidence submitted by defendants
established that defendant officer was responding to the scene of an
accident with an injury as reported in a police call and was therefore
operating an authorized energency vehicle while involved in an
energency operation (see 88 101, 114-b; Criscione v Gty of New York,
97 Ny2d 152, 157-158 [2001]; WIlianms v Fassinger, 119 AD3d 1368,
1368-1369 [4th Dept 2014], |v denied 24 NY3d 912 [2014]). Contrary to
plaintiffs’ contention, defendant officer’s deposition testinony that
the police call was a “priority call,” but not a “priority one
call”—an apparent reference to the police departnment’s response
classifications—s irrelevant inasnmuch as the statute does not evince
any “legislative intent to vary the definition of ‘energency
operation’ based on individual police departnent incident
classifications” (Criscione, 97 Ny2d at 157).

The evidence submtted on defendants’ notion further established
that the only specific exenpt conduct in which defendant officer
potentially engaged was proceedi ng past a steady red signal (see
Vehicle and Traffic Law 8 1104 [b] [2]). Defendants’ own subm ssions,
however, raised a material issue of fact with respect to the col or of
the traffic lights facing both plaintiff and defendant officer at the
intersection. Plaintiff testified at her deposition that she had a
green light as she approached the intersection traveling westbound,
and that account was further supported by the sworn statenments of one
of plaintiff’s passengers and a wi tness who was stopped at a red |ight
as defendant officer was com ng toward her fromthe opposite direction
across the intersection. Conversely, defendant officer unequivocally
testified at his deposition that he | ooked up as he approached the
intersection and saw a green |light controlling the southbound
direction in which he was traveling.

W reject defendants’ contention that the color of the traffic
light is not a material issue of fact precluding summary judgnment. |If
the factfinder determ nes that defendant officer was engaged in the
exenpt conduct of proceeding past a steady red signal (see Vehicle and
Traffic Law 8 1104 [b] [2]), then the reckl ess disregard standard of
care woul d apply under the circunstances presented herein (see § 1104
[e]). [If, however, the factfinder credits defendant officer’s account
t hat he was proceeding through a green light, then the alleged injury-
causi ng conduct by defendant officer would be governed by principles
of ordinary negligence (see Kabir, 16 NY3d at 220). Inasmuch as the
resol ution of that factual issue will determ ne the standard of care
by which the factfinder nmust eval uate defendant officer’s conduct (see
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Ri ce, 145 AD3d at 1505; see generally PJI 2:79A; NY PJI 2:79A,

Comment, Caveat 1), we conclude that the court erred in determning on
t he subm ssions before it that the reckless disregard standard applies
as a matter of law. Furthernore, the determ nation of the col or of
the traffic light at the time of the collision, and each driver’s
conpliance with the standard of care that will apply upon resol ution
of that material factual issue, depends on the nenory and credibility
of witnesses (see Lindgren v New York City Hous. Auth., 269 AD2d 299,
303 [1st Dept 2000]). |Inasnmuch as a court’s role in deciding a notion
for sunmary judgnent is “ ‘issue-finding, rather than

i ssue-determnation” ” (Sillman v Twentieth Century-Fox Film Corp., 3
NY2d 395, 404 [1957]), we reject defendants’ contention that they are
entitled to sunmary judgnment at this juncture (see Lindgren, 269 AD2d
at 303).

Contrary to plaintiffs’ contentions on their cross appeal, the
above-nmentioned material issue of fact precludes granting their cross
notion. W also note that, contrary to plaintiffs’ contention, “the
evi dence establishing that [defendant officer] did not slow down prior
to entering the intersection does not render [defendant officer’s]
conduct ‘unprivileged as a natter of law, but rather presents an issue
of fact whether he acted with reckless disregard for the safety of
others’ ” in the event that such standard of care applies in this case
(Perkins v Gty of Buffalo, 151 AD3d 1941, 1942 [4th Dept 2017]; see
Ri ce, 145 AD3d at 1505; Connelly v Cty of Syracuse, 103 AD3d 1242,
1242- 1243 [2013]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

132

CA 17-00875
PRESENT: WHALEN, P.J., SM TH, LINDLEY, DEJCSEPH, AND CURRAN, JJ.

KI MBERLY SNI CKLES, CLAI MANT- APPELLANT,
\% MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAI M NO. 125350.)
(APPEAL NO. 1.)

LAW OFFI CES OF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS ( MATTHEW
J. BIRD OF COUNSEL), FOR CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Mchael E. Hudson,
J.), entered July 19, 2016. The order, inter alia, granted the pre-
answer notion of defendant to dismss the claimand granted that part
of the cross notion of clainmant seeking permssion to file a late
notice of claimwth respect to certain causes of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirnmed.

Menorandum  These consol i dat ed appeal s concern orders issued in
six simlar clains, in which each clai mant sought to recover damages
under several theories. Al of the clains arise fromallegations that
former New York State Assenbl yman Dennis Gabryszak, who enpl oyed all
six claimants in various capacities, engaged in acts of sexual
harassnment and enpl oynent di scrim nation against claimants, spanning
nearly a decade. Each clainmant alleged that she was constructively
di scharged from Gabryszak’s enpl oynent, beginning with claimnt Emly
C. Trinper, who left that enploynent in March 2008, and ending with
claimants Kinberly Snickles and Jame L. Canpbell, who left in Cctober
2013. Caimants Snickles, Annalise C. Freling, and Canpbell served a
consolidated “notice of claim” which the Court of Clains treated as a
notice of intention to file a claim (hereafter, notice of intention),
on Decenber 19, 2013, claimants Trinper and Trina Tardone served a
consol idated notice of intention on January 2, 2014, and cl ai mant
Kristy L. Mazurek filed a notice of intention on January 8, 2014. Al
claimants then filed clains dated Decenber 3, 2014.

Def endant subnitted six pre-answer notions seeking to disniss the
claims on several grounds, including that the notices of intention of
Freling, Trinper, Tardone, and Mazurek were untinmely under Court of
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Clains Act 8 10 (3) and (4), and that the 2013 notice of intention
covering Snickles and Canpbell was not sufficiently specific.

Cl ai mant s opposed the respective notions and cross-noved for several
forms of relief, including pernmission to file late claims. 1In six
orders, the court granted the notions and denied the cross notions
with the exception of granting that part of the cross notion of

Sni ckl es seeking permssion to file a late claimw th respect to her
causes of action alleging sexual discrimnation and viol ations of
Executive Law 8 296. C ainmants appeal .

Contrary to claimnts’ contention, the court properly dism ssed
the clains of Freling, Trinper, Tardone, and Mazurek because they did
not tinmely file a claimor notice of intention. “Under section 8 of
the Court of Clains Act, the State has waived its sovereign i mmunity
fromliability *provided the claimnt conplies with the [imtations of
this article [88 8-12]." The Act contains several conditions that
must be met in order to assert a claimagainst the State” (Kol nacki v
State of New York, 8 NY3d 277, 280 [2007], rearg denied 8 NY3d 994
[ 2007]). “[B]ecause suits against the State are allowed only by the
State’s wai ver of sovereign inmunity and in derogation of the conmon
| aw, statutory requirenents conditioning suit nmust be strictly
construed” (id. [internal quotation nmarks omtted]). Consequently, a
claimnust be dismissed if it is not conmenced in accordance wth
Court of Clainms Act 8§ 10, inasnmuch as “the Legislature incorporated as
an integral part of its waiver of imunity the requirenent that clains
be filed within the tinme limts inposed under” that section (A ston v
State of New York, 97 Ny2d 159, 163 [2001]). Section 10 provides that
aclaim or a notice of intention, nust be filed within 90 days of the
claims accrual for nost tort clains, and six nonths for certain other
clains (see 8 10 [3], [4]).

Here, even assuning, arguendo, that some of the clains of
Freling, Trinper, Tardone, and Mazurek were governed by the six-nonth
[imt, we conclude that their notices of intention were untinely
because they were filed nore than six nonths after the clains accrued.
Freling all eged that the actionabl e conduct by Gabryszak ended when
her enploynment with himended in March 2013, which was nore than six
nmont hs before her notice of intention was filed in Decenber 2013.
Trinper, Tardone, and Mazurek all ege conduct that ceased when their
enpl oyment with Gabryszak ended, which was in 2010 or earlier.
Consequently, all of those clains were properly dism ssed as untinely.

Wth respect to Snickles and Canpbell, we agree with the court
that the notice of intention covering their allegations was
insufficiently specific. Insofar as relevant here, the statute

requires that a “claimshall state the tinme when and place where such

claimarose, the nature of sane, [and] the itens of damage or injuries
claimed to have been sustained[,] . . . [and a] notice of intention to
file a claimshall set forth the same matters” (Court of C ains Act

8§ 11 [b]). “Wth regard to the requisite specificity as to the place

where the claimarose, we note that [what is required is not absolute
exactness, but sinply a statenent nade with sufficient definiteness to
enabl e [defendant] to be able to investigate the claimpronptly and to
ascertain its liability under the circunmstances” (Msley v State of
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New York, 117 AD3d 1417, 1418 [4th Dept 2014] [internal quotation
marks omtted]). Here, the relevant notice of intention did not set
forth with respect to either Snickles or Canpbell the place where any
of the alleged m sconduct occurred, and the court therefore properly
dism ssed their clains. W reject claimants’ contention that the
claims of Snickles and Canpbell shoul d not have been di sm ssed because
the all eged m sconduct occurred wherever they were working at any
particular time and defendant could easily ascertain such information
fromits records. “The Court of Cains Act does not require
[defendant] to ferret out or assenble information that section 11 (b)
obligates the claimant to allege” (Lepkowski v State of New York, 1
NY3d 201, 208 [2003]; see Triani v State of New York, 44 AD3d 1032,
1032-1033 [2d Dept 2007]).

We have considered clai mants’ remnai ning contentions, and we
conclude that they are without nerit.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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ANNAL| SE C. FRELI NG CLAI MANT- APPELLANT,
\% MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAI M NO. 125347.)
(APPEAL NO. 2.)

LAW OFFI CES OF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS ( MATTHEW
J. BIRD OF COUNSEL), FOR CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Mchael E. Hudson,
J.), entered July 5, 2016. The order granted the pre-answer notion of
defendant to dism ss the claimand denied the cross notion of claimant
seeking, inter alia, to file a late claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nmenorandum as in Snickles v State of New York ([appeal No.
1] —AD3d —[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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JAM E L. CAMPBELL, CLAI MANT- APPELLANT,
\% MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAIM NO. 125348.)
(APPEAL NO. 3.)

LAW OFFI CES OF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS ( MATTHEW
J. BIRD OF COUNSEL), FOR CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Mchael E. Hudson,
J.), entered July 19, 2016. The order granted the pre-answer notion
of defendant to dism ss the claimand denied the cross notion of
cl ai mant seeking, inter alia, to file a late claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nmenorandum as in Snickles v State of New York ([appeal No.
1] —AD3d —[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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EMLY C. TRI MPER, CLAI MANT- APPELLANT,
\% MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAI M NO. 125345.)
(APPEAL NO. 4.)

LAW OFFI CES OF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS ( MATTHEW
J. BIRD OF COUNSEL), FOR CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Mchael E. Hudson,
J.), entered June 8, 2016. The order granted the pre-answer notion of
defendant to dism ss the claimand denied the cross notion of claimant
seeking, inter alia, to file a late claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nmenorandum as in Snickles v State of New York ([appeal No.
1] —AD3d —[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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TRI NA TARDONE, CLAI MANT- APPELLANT,
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STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAI M NO. 125349.)
(APPEAL NO. 5.)

LAW OFFI CES OF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS ( MATTHEW
J. BIRD OF COUNSEL), FOR CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Mchael E. Hudson,
J.), entered June 13, 2016. The order granted the pre-answer notion
of defendant to dism ss the claimand denied the cross notion of
cl ai mant seeking, inter alia, to file a late claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nmenorandum as in Snickles v State of New York ([appeal No.
1] —AD3d —[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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\% MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAI M NO. 125346.)
(APPEAL NO. 6.)

LAW OFFI CES OF JOHN P. BARTOLOMVEI & ASSOCI ATES, N AGARA FALLS ( MATTHEW
J. BIRD OF COUNSEL), FOR CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Mchael E. Hudson,
J.), entered June 13, 2016. The order granted the pre-answer notion
of defendant to dism ss the claimand denied the cross notion of
cl ai mant seeking, inter alia, to file a late claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nmenorandum as in Snickles v State of New York ([appeal No.
1] —AD3d —[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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TOWN OF HUVE, DEFENDANT- APPELLANT.

BURDEN, HAFNER & HANSEN, LLC, BUFFALO (SARAH E. HANSEN OF COUNSEL),
FOR DEFENDANT- APPELLANT.

DOUGLAS WALTER DRAZEN, BI NGHAMIQON, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Allegany County
(Thomas P. Brown, A J.), entered Novenmber 10, 2016. The order denied
defendant’s notion for sunmary judgnment dism ssing plaintiff’s amended
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is granted
and the amended conplaint is dismssed.

Menorandum  Plaintiff comenced the instant action agai nst
def endant, Town of Hune (Town), after his free-standing garage on his
property was destroyed by waters fromthe adjacent Hudson Creek
(creek) following a night of hard rain. The creek had been
experiencing erosion, causing it to encroach progressively on
plaintiff’s property, especially in the vicinity of the garage, where
the fl ow ng water began to underm ne the garage’s foundati on.
Plaintiff alleged in his anended conplaint that the Town was negli gent
in, anong other things, failing to maintain the creek despite being
notified by plaintiff of the ongoing erosion, and in constructing or
mai ntai ning a bridge over the creek with the result that water was
directed onto his property. Suprene Court denied the Town’s notion
for summary judgnent dismssing plaintiff’s amended conplaint. W
reverse

We agree with the Town that the court erred in denying those
parts of the nmotion with respect to the first and fourth causes of
action alleging, anong other things, that the Town’ s negligence in the
construction and alteration of the bridge resulted in danage to
plaintiff's property. Plaintiff conceded in his affidavit opposing
the notion that it was not the bridge that caused the destruction to
his garage but, rather, it was the lack of regular creek naintenance.
In Iight of those adm ssions, we conclude that plaintiff abandoned the
first and fourth causes of action and that the Town is entitled to
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summary j udgnent dism ssing them (see CPLR 3212 [g]; see also Iskalo
El ec. Tower LLC v Stantec Consulting Servs., Inc., 79 AD3d 1605, 1607
[4th Dept 2010]; see generally Yost v Blue Cross & Blue Shield of
Cent. N Y., 139 AD2d 903, 904 [4th Dept 1988]).

We further agree with the Town that the court erred in denying
those parts of the notion with respect to the second, third, and fifth
causes of action alleging, anong other things, that the Town was
negligent or careless in failing to act to prevent or abate damage on
his property caused by the erosion. Here, plaintiff's allegations
arise out of the Town’s alleged failures to prevent or repair the
erosion on plaintiff’s property, which are alleged failures to engage
in proprietary functions, inasnmuch as any renedi ati on by the Town
woul d “ ‘substitute for or supplenent traditionally private
enterprises’ ” (Sebastian v State of New York, 93 Ny2d 790, 793
[1999]). However, the Town established on the notion that it owed no
duty to plaintiff either to renediate or to abate the soil erosion.
Plaintiff conceded at his General Muinicipal Law 8§ 50-h exam nation
that the County of Allegany, not the Town, secured an easenent across
plaintiff’s property and perfornmed the creek mai ntenance since the
1990s.

Wth respect to plaintiff’'s allegation that the Town assuned a
duty when it promsed to provide plaintiff with a Town enpl oyee to
performwork on plaintiff’s property, we note that any such work by
the Town was conditioned on plaintiff’s first securing the necessary
permts fromthe County and purchasing the materials for the creek
repair, and plaintiff never did so. Thus, the Town established that
it owed plaintiff no duty to abate or to renediate the soil, and
plaintiff failed to raise a question of fact (see generally Zuckernman
v Cty of New York, 49 Ny2d 557, 562 [1980]).

In Iight of our determ nation, the Town’s remai ning contentions
are academ c

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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SARAH DOUCETTE, THI RD- PARTY DEFENDANT- RESPONDENT.

LAWOFFI CES OF VICTOR M WRI GHT, ORCHARD PARK (VICTOR M WRI GHT OF
COUNSEL), FOR DEFENDANT- APPELLANT AND THI RD- PARTY PLAI NTI FF- APPELLANT.

BARRY J. DONCHUE, TONAWANDA, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Niagara County (Mark
Montour, J.), entered Septenber 29, 2016. The order granted
plaintiffs” notion pursuant to CPLR 4404 (a) and directed partia
j udgnment on the issues of defendant-third-party plaintiff’s liability
in favor of plaintiffs.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied,
and the jury verdict is reinstated.

Menorandum Plaintiffs conmenced this action asserting direct
and derivative causes of action based on injuries sustained by Nei
Doucette (plaintiff) when the vehicle operated by third-party
defendant, in which plaintiff was a passenger, collided with the
vehi cl e operated by defendant-third-party plaintiff (defendant). The
main and third-party actions were tried jointly, and the jury reached
a verdict finding that defendant’s negligence was not a substantia
factor in causing injury to plaintiff. Plaintiffs noved pursuant to
CPLR 4404 (a) to set aside the verdict and for judgnent in their favor
or, inthe alternative, to set aside the verdict as agai nst the weight
of the evidence and for a newtrial. Suprene Court granted
plaintiffs’ notion to set aside the verdict and directed partia
judgnment on the issue of liability in favor of plaintiffs, determ ning
as a matter of l|law that defendant was negligent and that such
negl i gence was a substantial factor in causing injuries to plaintiff.
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The court ordered that the matter be set for a new jury trial to
determ ne the issues of third-party defendant’s negligence,
apportionnment of any fault, serious injury under |Insurance Law 8§ 5102
(d), and danages. W reverse and reinstate the verdict.

As a prelimnary matter, we note our difficulty in reviewng this
case inasmuch as the court failed to set forth its reasoning for
setting aside the verdict (see generally McMIlian v Burden, 136 AD3d
1342, 1343 [4th Dept 2016]). Overturning the verdict of a duly
i mpanel ed jury is an act of such significance and inpact to the
parties and the court systemthat a trial court should rarely, if
ever, foreclose appellate reviewof its rationale by failing to issue
a deci si on.

We agree with defendant that there was no basis to set aside the
jury’s verdict based on the legal insufficiency of the evidence or as
agai nst the weight of the evidence. |In order to find that a jury
verdict is not supported by sufficient evidence as a matter of |aw,
there nust be “no valid line of reasoning and perm ssible inferences
whi ch coul d possibly Iead rational [people] to the conclusion reached
by the jury on the basis of the evidence presented at trial” (Cohen v
Hal | mar k Cards, 45 Ny2d 493, 499 [1978]). In light of the evidence of
plaintiff’s preexisting injuries and treatnent, there is a valid line
of reasoning by which the jury could have concluded that plaintiff’'s
al | eged neck and/or back injuries and his consequent surgeries were
not the result of the notor vehicle accident (see Quigg v Mirphy, 37
AD3d 1191, 1193 [4th Dept 2007]). W are cognizant of the fact that
even defendant’s expert opined in general terns that plaintiff
sustai ned strains of his neck and back as a result of the accident.
However, our review of his testinony as a whol e establishes that he
found no objective evidence of a sprain or a strain and that he was
sinply giving plaintiff “the benefit of the doubt” on the issue of
causation. The jury chose not to give plaintiff the same “benefit of
the doubt,” as it was entitled to do (Zapata v Dagostino, 265 AD2d
324, 325 [2d Dept 1999]). Indeed, the jury was entitled to reject the
testinmony of both plaintiffs’ and defendant’s experts upon determ ning
that “the facts differed fromthose which fornmed the basis of [the
experts’] opinions” (id. at 325). In our view, it cannot be said that
“there is sinply no valid line of reasoning and perm ssi bl e inferences
whi ch coul d possibly I ead rational [persons] to the conclusion reached
by the jury on the basis of the evidence presented at trial” (Cohen,
45 Ny2d at 499). Nor can it be said that the verdict was agai nst the
wei ght of the evidence, i.e., that the evidence so preponderated in
favor of plaintiffs that the verdict “ ‘could not have been reached
upon any fair interpretation of the evidence’ ” (Dennis v Massey, 134
AD3d 1532, 1533 [4th Dept 2015]).

In Iight of our determ nation, defendant’s renmi ning contention
with respect to proximate cause i s academ c.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Ontario County Court (Frederick G
Reed, A . J.), rendered January 8, 2015. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
the third degree, nmenacing in the second degree and petit |arceny.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the facts by reversing that part convicting
def endant of petit larceny and di sm ssing count three of the
i ndictment and as nodified the judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the third
degree (Penal Law 8 265.02 [1]), nenacing in the second degree
(8 120.14 [1]), and petit larceny (8§ 155.25). Defendant contends that
County Court erred in failing to charge the jury on the defense of
justification because there is a reasonable view of the evidence in
whi ch he threatened only ordinary physical force in the incident that
formed the basis for the counts of crimnal possession of a weapon in
the third degree and nenacing in the second degree, and that he was
justified in doing so in response to threats made by the victim That
contention is unpreserved for our review, inasnmuch as defendant did
not meke that specific argunent in his request for a justification
instruction (see generally People v Ham|lton, 116 AD3d 614, 614 [ 1st
Dept 2014], |v denied 23 NY3d 1037 [2014]; People v Davis, 111 AD3d
1302, 1303 [4th Dept 2013], |v denied 22 NY3d 1137 [2014]). In any
event, we conclude that defendant’s contention is without nmerit.

“[T] here are no circunstances when justification . . . can be a
defense to the crine of crimnal possession of a weapon” (People v
Pons, 68 Ny2d 264, 267 [1986]). Wth respect to the nenaci ng count,
t he evidence establishes that defendant swng a knife at the victim
whi ch constitutes the use of deadly physical force (see People v
Kerl ey, 154 AD3d 1074, 1075 [3d Dept 2017], |v denied —NY3d —[Jan.
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30, 2018]; People v Taylor, 140 AD3d 1738, 1739 [4th Dept 2016];
Peopl e v Haynes, 133 AD3d 1238, 1239 [4th Dept 2015], |v denied 27
NY3d 998 [ 2016]), and there is thus no reasonable view of the evidence
in which his conduct was justified (see People v Jones, 142 AD3d 1383,
1384 [4th Dept 2016], |v denied 28 NY3d 1073 [2016]; People v

Ri chardson, 115 AD3d 617, 618 [1st Dept 2014], |v denied 23 NY3d 1041
[2014]) .

Def endant further contends, with respect to the petit |arceny
count, that the court erred in instructing the jury on the theory of
| arceny by trick inasmuch as the evidence did not support such an
instruction. Defendant objected to the jury instruction on the theory
of larceny by trick only on the ground that such theory was not
alleged in the indictnent or a bill of particulars, and thus he failed
to preserve his present contention for our review (see People v
Kendricks, 23 AD3d 1119, 1119 [4th Dept 2005]; see generally People v
Medi na, 18 NY3d 98, 104 [2011]). In addition, defendant failed to
preserve for our review his contention that the evidence is legally
insufficient to support a conviction of petit |arceny under the theory
of larceny by trick inasmuch as he noved for a trial order of
di smissal with respect to that count only on the ground that the
People failed to establish that noney was taken fromthe victimor
t hat def endant exercised dom nion and control over the noney (see
generally People v Gay, 86 NY2d 10, 19 [1995]). W decline to
exerci se our power to review those contentions as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Nevert hel ess, viewing the evidence in light of the elenents of
petit larceny as charged to the jury (see People v Danielson, 9 NY3d
342, 349 [2007]), we agree with defendant that the verdict finding him
guilty of that crime is against the weight of the evidence. Defendant
was convicted of |arceny pursuant to the common-| aw t heory of |arceny
by trick, which occurs “where the owner of the property was induced to
part with possession, but not title, due to sone trick or artifice by
t he wrongdoer who subsequently m sappropriates the property” (People v
Churchill, 47 Ny2d 151, 155 [1979]; see People v Norman, 85 NY2d 609,
618 n 3 [1995]). Here, the verdict is contrary to the weight of the
evidence with respect to whether defendant used sone trick or artifice
to obtain property fromthe victim W therefore nodify the judgnent
by reversing that part convicting defendant of petit |arceny and
di sm ssing that count of the indictnent.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Mnroe County (Al ex
R Renzi, J.), rendered July 30, 2014. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degree and crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Suprenme Court, Monroe County,
for further proceedings in accordance with the foll ow ng nmenorandum
Def endant appeals froma judgnent convicting himupon a jury verdict
of crimnal possession of a weapon in the second degree (Penal Law
§ 265.03 [3]) and crimnal possession of a weapon in the third degree
(8 265.02 [3]). For reasons stated in the codefendant’s appeal (see
People v Cay, 147 AD3d 1499, 1499-1500 [4th Dept 2017], |v denied 29
NY3d 1030 [2017]), we conclude that Supreme Court, follow ng a
separate suppression hearing that established the sanme material facts
as those established during the hearing in connection with the
codefendant, properly refused to suppress tangi ble evidence seized by
the police after an incident in which an officer and his partner
approached a parked vehicle that was occupi ed by defendant, the
codef endant, and two ot her people.

We agree with defendant, however, that the court erred in
summarily denying his notion to preclude the identification testinony
of the officer and his partner in the absence of notice pursuant to
CPL 710.30 (1) (b). “Wen the People intend to offer at tria
‘testinony regardi ng an observation of the defendant either at the
time or place of the comm ssion of the offense or upon sone ot her
occasion relevant to the case, to be given by a wtness who has
previously identified himas such,” the [People are] require[d]
to notify the defense of such intention within 15 days after
arrai gnment and before trial” (People v Pacquette, 25 NY3d 575, 578-
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579 [2015], quoting CPL 710.30 [1] [b]). As is evident fromthe

| anguage of CPL 710.30, “the statute contenplates . . . two distinct
pretrial ‘view ngs’ of a defendant by an eyewitness. First is the

wi tness’ s actual observation of a defendant either at the tinme or

pl ace of comm ssion of the crinme or sonme other occasion relevant to
the case. This is the observation, relevant to and probative of a
defendant’s guilt or innocence, which fornms the basis for the

Wi tness’s prospective trial testinony. Second, there is a separate,

[ prosecution- or] police-initiated, identification procedure, such as
a | ineup, showp or photographic array, which takes place subsequent
to the observation formng the basis for the witness’s trial testinony
and prior to the trial . . . [T]his is the occasion where the wtness
points at a defendant and says, ‘That’'s the one’ ” (People v Peterson,
194 AD2d 124, 128 [3d Dept 1993], |v denied 83 NY2d 856 [1994]).

The procedure contenplated by the statute is sinple: “[t]he
Peopl e serve their notice upon defendant, the defendant has an
opportunity to nove to suppress and the court may hold a Wade heari ng

If the People fail to provide notice, the prosecution nay be
precluded fromintroduci ng such evidence at trial” (Pacquette, 25 NY3d
at 579; see People v Boyer, 6 NY3d 427, 431 [2006]). “The purpose of
the notice requirenment is twofold: it provides the defense with ‘an
opportunity, prior to trial, to investigate the circunstances of the
[ evidence procured by the state] and prepare the defense accordingly’
and ‘permts an orderly hearing and determ nation of the issue of the
fact . . . thereby preventing the interruption of trial to chall enge
initially the adm ssion into evidence of the [identification]’ ”
(Pacquette, 25 Ny3d at 579, quoting People v Briggs, 38 Ny2d 319, 323

[1975]). “Thus, the statute contenplates ‘pretrial resolution of the
adm ssibility of identification testinmony where it is alleged that an
i nproper procedure occurred " (id., quoting People v Rodriguez, 79

NY2d 445, 452 [1992]).

Here, the People provided a blank CPL 710. 30 notice to defendant
and, in response to that part of his omibus notion seeking
precl usion, asserted that “[t]here were no identification procedures
whi ch would require a CPL 710.30 notice.” The record before us
est abl i shes, however, that the officer and his partner may have
engaged in showup identification procedures undertaken “at the
deliberate direction of the State” that required notice pursuant to
CPL 710.30 (People v Newball, 76 Ny2d 587, 591 [1990]; see Pacquette,
25 NY3d at 577-580; People v Hayes, 162 AD2d 410, 410 [1st Dept 1990],
v denied 78 Ny2d 1011 [1991]; cf. People v G ssendanner, 48 Ny2d 543,
552 [1979]; Peterson, 194 AD2d at 128-129). The evidence at the
suppressi on hearing established that defendant fled fromthe front
passenger seat of the parked vehicle and was unsuccessfully pursued by
the officer, and that the officer knew def endant was apprehended
because the officer saw defendant after he was | ater taken into
custody by a third officer. The record further indicates, and the
Peopl e do not dispute, that, after defendant was arrested and brought
to the police station by the third officer at the officer’s direction,
the officer identified defendant as the front seat passenger who fled
fromthe parked vehicle. Additionally, contrary to the People’s
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contention, in the absence of a hearing on the identification issue,
the record is insufficient to support the conclusion that the partner
did not performan identification procedure. |ndeed, the record
supports the inference that the partner acconpani ed the officer back
to the police station, had some subsequent interaction w th defendant
at that |ocation, and also could have performed a procedure
identifying defendant as the individual he observed earlier during the
i nci dent.

Al t hough the People contend that any police station
identifications were nerely confirmatory, and it appears fromthe
record that the officer and his partner nay have been famliar with
defendant prior to the subject incident, we are precluded from
affirmng on that ground inasnmuch as the court did not rule on that
i ssue (see CPL 470.15 [1]; People v Ingram 18 NY3d 948, 949 [2012];
Peopl e v LaFontaine, 92 Ny2d 470, 473-474 [1998], rearg denied 93 Nyad
849 [1999]; People v Ganbal e, 150 AD3d 1667, 1670 [4th Dept 2017]).

Based upon the foregoing, we conclude that the issue whether the
officer and his partner engaged in identification procedures at the
police station and, if so, whether any such identifications were
nerely confirmatory, nust be resolved after a hearing, which we note
was repeatedly requested by defense counsel during argunent on the
notion to preclude (see People v Castagna, 196 AD2d 879, 880 [2d Dept
1993]; Hayes, 162 AD2d at 410; People v Baron, 159 AD2d 710, 711 [2d
Dept 1990]). W thus hold the case, reserve decision, and renmt the
matter to Suprenme Court for a hearing to determ ne whether the officer
and his partner engaged in identification procedures at the police
station within the purview of CPL 710.30 and, if so, whether such
identifications were nmerely confirmatory.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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I N THE MATTER OF DESEANTE L. R
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
FEM R., RESPONDENT- APPELLANT.

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

FEM R., RESPONDENT- APPELLANT.

IN THE MATTER OF DAKARI M K R

ERI E COUNTY DEPARTMENT OF SCOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

FEM R, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
AMBER R POULGCS, BUFFALO, FOR PETI TI ONER- RESPONDENT.
TRENEEKA CUSACK, BUFFALO, ATTORNEY FOR THE CHI LD.

DAVI D C. SCHOPP, BUFFALO, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU
OF BUFFALO, I NC. (CHARLES D. HALVORSEN OF COUNSEL) .

DEAN S. PULEO, BUFFALO, ATTORNEY FOR THE CHI LDREN.

Appeal from an order of the Fam |y Court, Erie County (Margaret
O Szczur, J.), entered Decenber 28, 2015 in proceedi ngs pursuant to
Fam |y Court Act article 10. The order found Dilan P. and Dakari
MK R to be abused and Deseante L.R to be derivatively abused.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it concerns Deseante L.R and Dakari M K R is unaninmously dism ssed
and the order is affirmed w thout costs.

Menorandum I n appeal No. 1, respondent nother appeals from an
order in these proceedings pursuant to Famly Court Act article 10 in
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which Fam |y Court found that the nother abused two of her children
and derivatively abused her third child. The nother consented to the
pl acenment of the youngest child in the honme of a relative and, in
appeal Nos. 2 and 3, the nother appeals fromorders of disposition
that placed the two older children in the custody of petitioner. W
note at the outset that the nother’s appeal fromthe order in appea
No. 1 nust be dism ssed insofar as it concerns the two ol der children
i nasmuch as the appeals fromthe dispositional orders with respect to
the two ol der children in appeal Nos. 2 and 3 bring up for reviewthe
propriety of the fact-finding order with respect to those children
(see Matter of Lisa E. [appeal No. 1], 207 AD2d 983, 983 [4th Dept
1994]).

W reject the nother’s contention in all three appeals that the
evidence is legally insufficient to support the court’s findings that
she abused and derivatively abused the subject children. It is well
established that petitioner has the burden of establishing by a
preponderance of the evidence that the nother abused the children (see
Matter of Philip M, 82 Ny2d 238, 243-244 [1993]). Here, petitioner
nmet that burden with respect to the youngest child by presenting the
testinmony of its caseworker and an expert nurse practitioner, which
established that the youngest child sustained injuries as a result of
the nother hitting himwth an electrical cord (see Matter of Charity
M [Warren M] [appeal No. 2], 145 AD3d 1615, 1616 [4th Dept 2016]).
The nurse practitioner also testified that, based on her experience,

t he wounds were not accidental and, contrary to the nother’s
contention, the wounds could not have been caused by another child.

We further reject the nother’s contention that the court abused
its discretion in permtting the nurse practitioner to testify with
respect to the cause of the youngest child s injuries. A nurse
practitioner is permtted to testify based on his or her expertise in
that field “ *derived fromeither formal training or |ong observation
and actual experience’ ” (People v Munroe, 307 AD2d 588, 591 [3d Dept
2003], Iv denied 100 Ny2d 644 [2003]; see People v Onens, 70 AD3d
1469, 1470 [4th Dept 2010], |v denied 14 NY3d 890 [2010]), and may
testify concerning the circunstances in which an injury of abuse nay
have occurred (see generally Matter of April WN [Kinmberly WNV], 133
AD3d 1113, 1116 [3d Dept 2015]). Simlarly, we reject the nother’s
contention that the court abused its discretion in permtting the
casewor ker, who had undergone training in identifying injuries and
their causes, to give expert testinony that a mark on one of the
children rai sed concerns that the injury was inflicted with a cord or
a belt (see generally id.; People v Stabell, 270 AD2d 894, 895 [4th
Dept 2000], |v denied 95 NYy2d 80 [2000]).

Petitioner also established by a preponderance of the evidence
that the mddle child was an abused child by submtting evidence that
there were “ol d-1ooking” scars on his body, and evi dence concerni ng
the nother’s conduct toward the other two children, which supports the
i nference that the nother caused the scars on the mddle child s body
(see generally Charity M, 145 AD3d at 1616).
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Finally, we conclude that petitioner established by a
preponderance of the evidence that the ol dest child was derivatively
abused based on the evidence that the nother abused the other two
children (see Matter of Dayanara V. [Carlos V.], 101 AD3d 411, 412
[ 1st Dept 2012]; Matter of Waquanza J. [Lisa J.], 93 AD3d 1360, 1361
[ 4th Dept 2012]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO LINDLEY, CURRAN, AND W NSLOW JJ.

I N THE MATTER OF DESEANTE L. R

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

FEM R, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
AMBER R POULCS, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, BUFFALO, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU
OF BUFFALO, I NC. (CHARLES D. HALVORSEN OF COUNSEL) .

Appeal froman order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered March 4, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order placed the subject child in
t he custody of petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandum as in Matter of Deseante L.R ([appeal No. 1] —
AD3d — [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF DAKARAI M K. R

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

FEM R, RESPONDENT- APPELLANT.
(APPEAL NO. 3.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
AMBER R POULCS, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DEAN S. PULEO, BUFFALO, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered March 4, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order placed the subject child in
t he custody of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Same nenorandumas in Matter of Deseante L.R ([appeal No. 1] —
AD3d — [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

191

CA 17-01429
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, CURRAN, AND W NSLOW JJ.
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\% MEMORANDUM AND ORDER
SAFECO | NSURANCE COVPANY OF AMERI CA,

DEFENDANT - RESPONDENT,
ET AL., DEFENDANT.

LAW CFFI CES OF GUSTAVE J. DETRAGLIA, JR, UTICA (M CHELE E. DETRAGLI A
OF COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

GOLDBERG SEGALLA LLP, BUFFALO ( JONATHAN SCHAPP OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Oneida County (Nornman
|. Siegel, J.), entered May 22, 2017. The order denied plaintiffs’
notion for, in essence, partial summary judgnent on liability with
respect to the breach of contract cause of action agai nst defendant
Saf eco I nsurance Conpany of Anmerica and granted the cross notion of
def endant Safeco | nsurance Conpany of America for summary | udgnent
di sm ssing the anended conpl ai nt against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion of
def endant Safeco | nsurance Conpany of America is denied and the
anended conpl aint against it is reinstated, and plaintiffs’ notion is
granted, and the matter is remtted to Suprenme Court, Oneida County,
for further proceedings in accordance with the foll ow ng nmenorandum
Plaintiffs conmenced this action against, inter alia, Safeco |Insurance
Conmpany of Anerica (defendant) seeking to recover insurance proceeds
after their hone was damaged by water followi ng a water main break on
their street. |In their amended conplaint, plaintiffs asserted a cause
of action agai nst defendant for breach of contract, and thereafter
nmoved for, in essence, partial summary judgnment on liability with
respect to that cause of action by seeking a determ nation that
“[def endant] nust cover [plaintiffs’] loss.” Defendant cross-noved
for summary judgnment dism ssing the amended conplaint against it on
the ground that plaintiffs’ |oss was subject to a policy exclusion
related to certain kinds of water damage, includi ng damage caused by
“surface water.” W conclude that Suprenme Court erred in granting
defendant’s cross notion and denying plaintiffs’ notion.

In support of their notion, plaintiffs submtted a copy of their
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i nsurance policy fromdefendant as well as a copy of defendant’s

| etter denying coverage on the ground that the damage to plaintiffs’
property was caused by surface water. W conclude that plaintiffs
established as a matter of |aw that their honme was not damaged by
surface water, and we therefore reverse the order, deny the cross
notion, reinstate the anmended conpl ai nt agai nst defendant, grant
plaintiff’s notion, and remt the matter to Suprene Court for a
hearing on damages (see Gallo v Travelers Prop. Cas., 21 AD3d 1379,
1381 [4th Dept 2005]).

“An insurance agreenent is subject to principles of contract
interpretation” (Universal Am Corp. v National Union Fire Ins. Co. of
Pittsburgh, Pa., 25 NY3d 675, 680 [2015]), and “[a]lny . . . exclusions
or exceptions from policy coverage nust be specific and clear in order
to be enforced. They are not to be extended by interpretation or
inplication, but are to be accorded a strict and narrow construction”
(Seaboard Sur. Co. v Gllette Co., 64 Ny2d 304, 311 [1984]; see
Pi oneer Tower Omers Assn. v State FarmFire & Cas. Co., 12 NY3d 302,
306-307 [2009]). Inasmuch as the term“surface water” is not defined
in the policy, “we afford that termits ‘plain and ordinary neaning’ ~
(Gallo, 21 AD3d at 1380). W have previously defined surface water as
“ “the accumul ation of natural precipitation on the land and its
passage thereafter over the land until it either evaporates, is
absorbed by the I and or reaches stream channels’ " (Casey v General
Acc. Ins. Co., 178 AD2d 1001, 1002 [4th Dept 1991], quoting Drogen
Whol esal e Elec. Supply v State of New York, 27 AD2d 763, 763 [3d Dept
1967]; cf. Tsai v Liberty Mut. Ins. Co., 2015 W. 6550769, *6 [ Tex App,
Cct. 29, 2015]). W thus conclude that, under the clear and
unanbi guous terns of the policy, the water that entered the
plaintiffs’ residence was not surface water, and defendant therefore
erroneously deni ed coverage under that policy exclusion.

Contrary to defendant’s contention, the fact that the policy
stated that the overall water danmage exclusion applied “whether the
wat er damage [was] caused by or result[ed] from human or ani mal forces
or any act of nature” does not require a different result. That
statenent follows the entire list of events for which the water damage
excl usion applied, which included both acts of nature and hunan
forces, and does not change the definition of “surface water” as that
term has been defined by this Court.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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NEW YORK STATE DEPARTMENT OF ECONOM C DEVELCOPMENT,
RESPONDENT.

SCHRODER, JOSEPH & ASSOCI ATES, LLP, BUFFALO (LINDA H. JOSEPH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVI NE OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Erie County [E. Jeannette
Qgden, J.], entered June 16, 2017) to annul a determ nation of
respondent. The determ nation denied petitioner’s 2014 application
for certification as a wonmen-owned busi ness enterprise.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menmorandum  Petitioner comenced this CPLR article 78 proceeding
seeking to annul the determ nation denying its 2014 application for
certification as a woman- owned busi ness enterprise (see generally 5
NYCRR 144.2). Petitioner contends that the determ nation that it
failed to neet certain criteria used to determ ne whet her a business
is eligible to be certified as a wonman- owned busi ness enterpri se was
arbitrary and caprici ous because respondent failed to adhere to its
determ nation in 2010 that granted petitioner such status, and fail ed
to provide a sufficient explanation for failing to adhere to the prior
determ nation. “Absent such an explanation, failure to conformto
agency precedent will . . . require reversal on the law as arbitrary,
even though there is in the record substantial evidence to support the
determ nation made” (Matter of Charles A Field Delivery Serv.

[ Roberts], 66 NY2d 516, 520 [1985]). Here, however, petitioner did
not neet its initial burden of establishing that “the sane information
was before respondent[] on both occasions” with respect to the
eligibility criteria on which respondent based its determ nation
(Matter of Northeastern Stud Welding Corp. v Webster, 211 AD2d 889,
890 [3d Dept 1995]). Thus, petitioner has not established that
“respondent[] failed to foll ow precedent when confronted with
‘essentially the same facts’ ” (id., quoting Charles A Field Delivery
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Serv., 66 Ny2d at 517).

Contrary to petitioner’s further contention, viewing the record
as a whole (see Matter of CW Brown Inc. v Canton, 216 AD2d 841, 842
[ 3d Dept 1995]), we conclude that respondent’s determ nation is
supported by substantial evidence inasnmuch as petitioner failed to
establish its eligibility wwth respect to ownership and control
criteria set forth in 5 NYCRR 144.2 (a) (1), (b) (1) and (c) (2) (see
id. at 842-843; Northeastern Stud Welding Corp., 211 AD2d at 890-891).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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DALE A. ARTUS, SUPERI NTENDENT, ATTI CA CORRECTI ONAL
FACI LI TY, RESPONDENT- RESPONDENT.

JOHN A J. HI NSPETER, 11, PETI TI ONER- APPELLANT PRO SE.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Wom ng County (M chael M Mhun, A J.), entered February 6, 2017 in a
habeas corpus proceeding. The judgnent denied petitioner’s “notion to
conpel .”

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Menorandum  Petitioner conmenced this proceeding seeking a wit
of habeas corpus. His initial petition and a subsequent notion for
| eave to reargue were denied. He then filed a “notion to conpel,”
whi ch was denied in an order from which he now appeals. Because
petitioner “failed to allege any new facts or to denonstrate a change
inthe law,” his notion to conpel was in fact a notion to reargue,
whi ch has no application to a judgnment determ ning a speci al
proceedi ng, and fromwhich no appeal lies in any event (People ex rel.
H nton v Graham 66 AD3d 1402, 1402 [4th Dept 2009], |v denied 13 NY3d
934 [2010], rearg denied 14 NY3d 795 [2010]; see People ex rel. Seals
v New York State Dept. of Corr. Servs., 32 AD3d 1262, 1263 [4th Dept
2006]). Moreover, petitioner’s substantive clainms are not properly
raised in a petition for a wit of habeas corpus inasnuch as they
“coul d have been raised on direct appeal or in a proceedi ng pursuant
to CPL article 440" (People ex rel. Frederick v Superintendent, Auburn
Corr. Facility, 156 AD3d 1468, 1468 [4th Dept 2017]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF VI LLAGE OF FREDONI A,
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\% MEMORANDUM AND ORDER

Cl VI L SERVI CE EMPLOYEES ASSOCI ATI ON, | NC. ,
LOCAL 1000, AFSCME, VILLAGE OF FREDONIA UNI T
6313 OF LOCAL 807,

RESPONDENT- RESPONDENT- APPEL LANT.

(APPEAL NO. 1.)

HORTON LAW PLLC, ORCHARD PARK (SCOIT P. HORTON OF COUNSEL), FOR
PETI TI ONER- APPELLANT- RESPONDENT.

FESSENDEN, LAUMER & DEANGELO, PLLC, JAMESTOMWN (CHARLES S. DEANGELO OF
COUNSEL), FOR RESPONDENT- RESPONDENT- APPELLANT.

Appeal and cross appeal from an order of the Suprene Court,
Chaut auqua County (Frank A. Sedita, II1l, J.), entered April 17, 2017
in a proceeding pursuant to CPLR article 75. The order, anong ot her
things, dismssed the petition to stay arbitration.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Same nmenorandum as in Matter of Village of Fredonia v Cvil Serv.
Enpls. Assn., Inc., Local 1000, AFSCME, Vil. of Fredonia Unit 6313 of
Local 807 ([appeal No. 2] —AD3d —[Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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VI LLAGE OF FREDONI A, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

HORTON LAW PLLC, ORCHARD PARK (SCOIT P. HORTON OF COUNSEL), FOR
RESPONDENT- APPELLANT.

FESSENDEN, LAUMER & DEANGELO, PLLC, JAMESTOMN (CHARLES S. DEANGELO OF
COUNSEL), FOR PETI TI ONERS- RESPONDENTS.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Chaut auqua County (Frank A. Sedita, IIl, J.), entered April 17, 2017
in a proceeding pursuant to CPLR article 78. The judgnent granted the
petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Village of Fredonia (Village), the petitioner in
appeal No. 1 and the respondent in appeal No. 2, appeals, and Cvil
Servi ce Enpl oyees Associ ation, Inc., Local 1000, AFSCME, Vill age of
Fredonia Unit 6313 of Local 807 (Union), the respondent in appeal No.
1 and a petitioner in appeal No. 2, cross-appeals froman order in
appeal No. 1 that dism ssed the Village’s CPLR article 75 petition
seeking a stay of arbitration and denied the Union’s cross notion to
conpel arbitration. |In appeal No. 2, the Village appeals froma
judgnment in which Suprenme Court granted a subsequent CPLR article 78
petition brought by the Union and petitioner Jason Jakubow cz and
ordered that Jakubowi cz be fully reinstated to his forner enpl oynent
with full back pay and benefits retroactive to the date of his
term nati on.

We first address appeal No. 2. The Village, as |limted by its
brief, contends that a comercial driver’'s license is a m ninmm
qualification for Jakubow cz’s position as a Mechanic Il in the
Village and that his failure to maintain such mninmum qualification
required the termnation of his enploynent. W reject that
contention. The Mechanic Il position in the Village requires, inter
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alia, “[p]ossession, at tinme of appointnment and during service in this
classification, of a valid NYS Mdtor Vehicle Operator’s |license
appropriate for the type of vehicles which the enployee may fromtine
to tinme operate.” “ ‘[B]Joth due process and fundanental fairness
require that a qualification or requirenment of enploynent be expressly
stated in order for an enployer to bypass the protections afforded by
the Cvil Service Law or a collective bargai ning agreenent and
summarily term nate an enployee’ " (Butkowski v Kiefer, 140 AD3d 1755,
1756 [4th Dept 2016]). Here, the requirenent of a comercial driver’s
license is not “expressly stated” (id.). Furthernore, while “an

enpl oyee charged with failing to possess a m ninmum qualification of
his or her positionis only entitled to notice of the charge and the
opportunity to contest it” (Matter of Carr v New York State Dept. of
Transp., 70 AD3d 1110, 1111 [3d Dept 2010]), the Village here offered
Jakubowi cz a hearing “to afford [him the opportunity to present
information to the Village why [he] should not be admnistratively
term nated fromenploynent.” There is no dispute that a hearing was
never held. For the above reasons, we conclude that the court
properly determ ned that Jakubowi cz’s term nation was arbitrary and
capricious (see CPLR 7803 [3]).

In view of our determ nation in appeal No. 2, we disniss as
academ c the appeal fromthe order in appeal No. 1 (see generally
McCabe v CSX Transp., Inc., 27 AD3d 1150, 1151 [4th Dept 2006]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Jefferson County Court (KimH.
Martusew cz, J.), rendered April 10, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of crimnal possession of a
controll ed substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum I n appeal Nos. 1, 2, and 3, defendant appeals from
t hree judgnents convicting himupon his pleas of guilty during a
singl e plea proceeding to one count in each of three indictnments of,
respectively, crimnal possession of a controlled substance in the
third degree (Penal Law 8§ 220.16 [1]), sex trafficking (8 230.34 [1]
[a]), and attenpted ki dnapping in the second degree (88 110. 00,
135.20). After County Court was notified with respect to the judgnent
in appeal No. 2 that the sentence inposed on count 14 of the second
indictnment for sex trafficking was unlawful, the prosecutor and the
court agreed to allow defendant to withdraw his plea to that count and
instead to plead guilty to an anended count of attenpted sex
trafficking in order to allow the inposition of a sentence within the
range of the originally agreed-upon aggregate sentence. During a
second pl ea proceedi ng, however, count 3 of the second i ndictnment
all eging sex trafficking related to a different victimwhich had
previ ously been dism ssed as a result of a superseding indictnment (see
CPL 200. 80) —as purportedly anended to all ege attenpted sex
trafficking at the prosecutor’s suggestion, and the court elicited
defendant’s plea of guilty to that purported anended count. I nasnuch
as defendant was permtted to withdraw his plea in appeal No. 2 and
re-entered a plea of guilty to a different crime, resulting in the
judgment in appeal No. 4, the judgnment in appeal No. 2 was vacated and
t he sentence thereon superseded (see People v Fusco, 105 AD3d 1148,
1148 [3d Dept 2013]). Thus, defendant’s appeal fromthe judgnent of
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conviction in appeal No. 2 nust be dism ssed as noot (see People v
Pinmental, 189 AD2d 788, 788 [2d Dept 1993]; see generally People v
Thagard, 115 AD3d 1314, 1315 [4th Dept 2014]).

Furthernmore, we conclude in appeal No. 4 that the court erred in
eliciting defendant’s plea of guilty to attenpted sex trafficking
under the purported anmended count 3 of the second indictnment because
of the previous dismssal of the underlying count (see People v
Shanpi ne, 31 AD3d 1163, 1164 [4th Dept 2006]; see generally People v
Davi son, 63 AD3d 1537, 1538 [4th Dept 2009], |v denied 13 NY3d 795
[ 2009] ; People v Flock, 30 AD3d 611, 611-612 [2d Dept 2006], |v denied
7 NY3d 788 [2006]). Inasnmuch as “ ‘[a] valid and sufficient
accusatory instrunment is a nonwaivable jurisdictional prerequisite to
a crimnal prosecution’ ” (People v Dumay, 23 NY3d 518, 522 [2014],
guoting People v Dreyden, 15 Ny3d 100, 103 [2010]; see generally CPL
200. 10; People v Casey, 66 AD3d 1128, 1129 [3d Dept 2009]), and the
court lacked authority to anend a previously dismssed count and
elicit defendant’s plea thereto, the judgnent of conviction in appea
No. 4 must be reversed and the plea vacated (see Davison, 63 AD3d at
1538; Shanpine, 31 AD3d at 1164).

We agree with defendant in appeal Nos. 1 and 3 that his purported
wai ver of the right to appeal is not valid inasnmuch as “the
perfunctory inquiry nade by [County] Court was insufficient to
establish that the court engage[d] the defendant in an adequate
colloquy to ensure that the waiver of the right to appeal was a
knowi ng and vol untary choice” (People v Beaver, 128 AD3d 1493, 1494
[4th Dept 2015] [internal quotation marks omtted]). Although “[a]
detailed witten waiver can supplenent a court’s on-the-record
expl anation of what a waiver of the right to appeal entails, . . . a
witten wai ver does not, standing al one, provide sufficient assurance
that the defendant is knowngly, intelligently and voluntarily giving
up his or her right to appeal” (People v Banks, 125 AD3d 1276, 1277
[4th Dept 2015], Iv denied 25 Ny3d 1159 [2015] [internal quotation
marks omtted]). Here, although defendant signed such a witten
wai ver, “the record establishes that County Court did not sufficiently
explain the significance of the appeal waiver or ascertain defendant’s
understanding thereof” (id.; see People v Wel cher, 138 AD3d 1481, 1482
[4th Dept 2016], |v denied 28 NYy3d 938 [2016]; cf. People v Ranobs, 7
NY3d 737, 738 [2006]). W thus conclude that, “despite defendant’s
execution of a witten waiver of the right to appeal, he did not
knowi ngly, intelligently or voluntarily waive his right to appeal as
the record fails to denonstrate a full appreciation of the
consequences of such waiver” (People v Elner, 19 Ny3d 501, 510 [2012]
[internal quotation marks omtted]).

In appeal Nos. 1 and 3, defendant contends that, because he did
not recite the elenents of the crines to which he pleaded guilty and
gave nonosyl | abi c responses to the court’s questions during the plea
al l ocution, the plea colloquy does not establish that he understood
the nature of those crines and thus casts doubt upon the vol untariness
of his plea. Defendant’s contentions “are actually addressed to the
factual sufficiency of the plea allocution, and defendant failed to
preserve themfor our review by noving to withdraw the plea or to
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vacate the judgnent of conviction” (People v Hawkins, 94 AD3d 1439,
1440 [4th Dept 2012], |v denied 19 NY3d 974 [2012]; see People v
Lopez, 71 Ny2d 662, 665 [1988]). Defendant’s further contention in
appeal Nos. 1 and 3 that the court erred in consolidating the
indictments was forfeited by his guilty plea (see People v Rodriguez,
238 AD2d 150, 151 [1st Dept 1997], |v denied 90 Ny2d 897 [1997]; see
general ly People v Hansen, 95 Ny2d 227, 230-231 [2000]). Finally, we
rej ect defendant’s contention in appeal Nos. 1 and 3 that the
concurrent sentences are unduly harsh and severe.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Jefferson County Court (KimH.
Martusew cz, J.), rendered April 10, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of sex trafficking.

It is hereby ORDERED that said appeal is unaninously dism ssed.

Sane nenorandum as in People v Wlson ([appeal No. 1] —AD3d —
[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Jefferson County Court (KimH.
Martusew cz, J.), rendered April 10, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of attenpted kidnapping in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Sanme nenorandum as in People v Wl son ([appeal No. 1] —AD3d —
[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered January 8, 2016. The judgnment convicted
def endant, upon his plea of guilty, of attenpted sex trafficking.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law, the plea is vacated, and the matter
isremtted to Jefferson County Court for further proceedi ngs on
i ndi ctment No. 171-14.

Sanme nmenorandum as in People v Wlson ([appeal No. 1] —AD3d —
[ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered Decenber 6, 2016. The judgnent revoked
defendant’ s sentence of probation and inposed a sentence of
i mpri sonnent.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence inposed and
as nodified the judgnment is affirmed, and the matter is remtted to
Cayuga County Court for resentencing.

Menorandum I n 2011, defendant pleaded guilty to driving while
intoxicated (DW) as a class D felony and aggravated unlicensed
operation of a notor vehicle in the first degree, and he was sentenced
to concurrent indetermnate terns of inprisonment of 1% to 4 years,
to be followed by five years of probation. Wth respect to the
probation portion of the sentence, County Court also inposed the
condition of an ignition interlock device. After serving a full four
years, defendant violated his probation when he was caught in
possessi on of al cohol during a hone visit by his parole officer.

Def endant admitted to the violation, his probation was revoked, and
then he was restored to probation with credit for the tinme already
served on probation, with all other conditions remaining the sane.
Over a year |ater, defendant was agai n brought before the court for a
vi ol ation of probation after he was arrested for, inter alia,
aggravat ed unlicensed operation of a notor vehicle in the first
degree, felony driving while intoxicated, refusal to take a breath
test, and operating a vehicle without an ignition interl ock device.
The People, noting that this was defendant’s second vi ol ati on,
requested the maxi mum prison sentence for the violation, i.e., 2% to
7 years of inprisonnent.

At subsequent appearances, defense counsel took the position
t hat, because defendant “maxed out his underlying tinme,” he could not
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then be sentenced to additional prison tine for the probation
violation. He further argued that the period of probation or

condi tional discharge set forth in Penal Law 8 60. 21, pursuant to

whi ch he was sentenced, “is exclusively for purposes of nonitoring the
ignition interlock device.” The People disagreed, arguing that
defendant “did not max out his tinme, because he got |ess than the

maxi mumthe first tinme around. He only got one and [a] third to four.
He was facing, on a D felony, two and [a] third to seven. So it’s
[the People’s] position that he can get the two and a third to seven
at this point in tinme.” The court agreed with the People and
sentenced defendant to 2% to 7 years of inprisonnment, to be followed
by five years of probation. Defendant appeals.

We agree with defendant that the court |acked the authority to
sentence himto nore prison tine after his initial term of
i mpri sonment was conpl eted (see People v Coon, 156 AD3d 105, 106-110
[ 3d Dept 2017]).

The facts of Coon are nearly indistinguishable fromthose herein.
I n Coon, the defendant pleaded guilty to felony DW and was sentenced
to a definite jail termof one year, followed by three years of
condi tional discharge, pursuant to Penal Law 8 60.21. After defendant
served his entire prison termand while he was under the conditiona
di scharge, defendant admtted to violating the conditional discharge
by operating a vehicle without an ignition interlock device (id. at
106). County Court revoked defendant’s conditional discharge and
sentenced himto “an additional termof inprisonnment of 2 to 6 years
‘for [the] initial conviction of [DW],’ to be followed by three years
of conditional discharge” (id.). The Third Departnent nodified the
j udgnment by vacating the sentence and remtted the matter to County
Court for resentencing. The Third Departnent held that, “where [the
def endant] has already served and conpleted the one-year definite
sentence inposed for the DW conviction, County Court was not
authorized to inpose an additional termof inprisonnent upon his
violation of the conditional discharge terns” (id. at 107). 1In
reachi ng that conclusion, the Third Departnent noted that “[t] he
statutory framework governing sentenci ng does not cover these factua
ci rcunstances,” and there were “no correspondi ng statutes or
amendnents to already existing statutes that delineated the types of
sanctions that courts could inpose in a case such as this one” (id. at
108- 109) .

Wi | e here defendant was sentenced to an indeterm nate term of
i mprisonnment followed by probation instead of a definite jail term
foll owed by a conditional discharge, we conclude that those
distinctions are inmaterial. Defendant served the maxi mumterm of
i mprisonnment inposed, i.e., four years on his sentence of 1% to 4
years, and we conclude that he cannot be subjected to additiona
prison tinme under the guise of a sentence based on a probation or
condi tional discharge violation when, in fact, he was resentenced for
the initial offense. W therefore nodify the judgnent by vacating the
sentence, and we remt the matter to County Court for resentencing.
In light of our determ nation, we do not address defendant’s renaining



- 3- 251
KA 16- 02331

contenti on.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Oneida County (Erin P
Gll, J.), entered Novenber 29, 2016. The order denied in part
defendant’s notion for sunmary judgnment di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
with respect to the 90/ 180-day category of serious injury within the
meani ng of Insurance Law 8 5102 (d) and dismi ssing the conplaint to
that extent, and as nodified the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action to recover damages
for injuries she sustained when the vehicle she was driving was rear-
ended by a vehicle driven by defendant. Defendant noved for summary
j udgnment di smssing the conplaint, asserting, inter alia, that
plaintiff did not sustain a serious injury within the nmeaning of the
three categories alleged by her (see Insurance Law § 5102 [d]).
Suprene Court granted defendant’s notion only with respect to
plaintiff’s claimfor economc |oss in excess of basic economc |oss,
and def endant appeal s.

We agree with defendant that the court erred in denying that part
of his notion with respect to the 90/180-day category, and we
therefore nodify the order accordingly. Defendant nmet his initia
burden on the notion with respect to that category by submtting
plaintiff’s deposition and enpl oynent records, which indicated no
difficulties with eating, dressing, or bathing, and established that
plaintiff returned to work shortly after the accident and was worKki ng
full-time with no restrictions approximately 30 days after the
acci dent (see Robinson v Pol asky, 32 AD3d 1215, 1216 [4th Dept 2006]).
Plaintiff failed to raise a triable issue of fact with respect to that
category (see generally Zuckerman v City of New York, 49 Ny2d 557, 562
[ 1980] ), inasnuch as the limtations upon which plaintiff relied,
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e.g., inability toride a golf cart or to garden, do not establish
that she was limted in “substantially all” of her daily activities

(I'nsurance Law 8 5102 [d]; see generally Licari v Elliott, 57 Ny2d
230, 236 [1982]).

We further conclude, however, that the court properly denied
defendant’s notion with respect to the remaining two categories of
serious injury alleged by plaintiff, i.e., the permanent consequentia
[imtation of use and significant limtation of use categories.

Al t hough the physician who exanined plaintiff on behalf of defendant
i ndi cated range of notion Iimtations of approximately 16% or |ess,
whi ch coul d be considered insignificant or inconsequential (see e.g.
Wal dman v Dong Kook Chang, 175 AD2d 204, 204 [2d Dept 1991]), he
failed to explain the basis for his cal cul ations, such as the basis
for his opinion as to what constitutes a “normal” cervical range of
nmotion. Thus, his conclusions were specul ative and insufficient to
nmeet defendant’s burden of establishing that plaintiff’'s [imtations
were inconsequential or insignificant (see id.). Even assum ng,
arguendo, that defendant net his burden with respect to pernmanency, we
conclude that plaintiff raised an issue of fact by the affirmation of
her treating physician, who stated that her injuries had entered a
chronic state (see Cook v Peterson, 137 AD3d 1594, 1596 [4th Dept
2016]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Oneida County (Sanuel D. Hester, J.), entered March 3,
2017. The judgnent, inter alia, granted the notion of plaintiff for
partial summary judgnent seeking certain declaratory relief.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by denying plaintiff’s notioninits
entirety and vacating the declaration, and as nodified the judgnent is
affirmed wi t hout costs.

Menorandum Plaintiff diverts water fromthe H nckley Reservoir
(Reservoir) in Oneida County to provide drinking water in the Utica
area, the initial authority for which derives froma 1917 agreenent.
In 2005, plaintiff commenced an action seeking a declaration that it
could draw water fromthe Reservoir at a rate of 75 cubic feet per
second. That action culmnated in an appeal before this Court, and we
concluded, inter alia, that there were triable issues of fact
precl udi ng summary judgnment (Mhawk Val. Water Auth. v State of New
York [appeal No. 2], 78 AD3d 1513 [4th Dept 2010], |v denied 17 Ny3d
702 [2011]). The parties thereafter began settlenent negotiations,
whi ch eventually cul mnated in the execution of a Final Settlenent
Agreenment (FSA). |In paragraph (1) of the FSA, the parties agreed that
a 2012 operating diagram (OD) would govern the water |evel at which
defendants were required to maintain the Reservoir for plaintiff’s
use, but defendant New York State Canal Corporation (Canal
Corporation), which directly operates the reservoir on behal f of
def endant State of New York, would deviate fromthe OD during tines of
extrene drought and as necessary to maintain a water |evel of at |east
1,182 feet. |In paragraph (3) (B), the parties agreed that the
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Reservoir would be maintained at a “normal operating range” of 1,195
feet or above, except in conditions of unusual drought, during which
conditions it would be inpossible to maintain that “target” el evation.

When Canal Corporation failed to maintain the water | evel of the
Reservoir at 1,195 feet, plaintiff conmenced this action alleging that
defendants violated the FSA by failing to maintain the Reservoir at
1,195 feet or above during periods in which there was no unusua
drought. Plaintiff sought, inter alia, a declaration that the FSA
provides plaintiff with the right to have the Reservoir maintained at
1,195 feet or above, except during conditions of unusual drought, as
well as a finding of contenpt for defendants’ failure to do so.
Plaintiff noved for partial summary judgnment with respect to the
declaratory relief sought, and defendants cross-noved for sunmary
j udgnment dism ssing the anended conplaint. Suprene Court granted
plaintiff’s nmotion to the extent of declaring that defendants were
obligated “to use best efforts” to maintain the Reservoir at a |evel
at or above 1,195 feet, and to deviate fromthe OD “fromtinme to tine”
as necessary to that end. Canal Corporation appeals. W nodify the
order by denying plaintiff’s notionin its entirety.

Contrary to plaintiff’s contention, we conclude that the FSA is
anbi guous with respect to Canal Corporation’s obligation, if any, to
mai ntain the Reservoir at 1,195 feet or above. Language in a witten
agreenent is anbiguous if it is “reasonably susceptible of nore than
one interpretation” (Maven Tech., LLC v Vasile, 147 AD3d 1377, 1378
[4th Dept 2017] [internal quotation marks omtted]). Furthernore,
when interpreting a contract, “[t]he entire contract nust be revi ewed
and ‘[p]articular words should be considered, not as if isolated from
the context, but in the light of the obligation as a whole and the
intention of the parties as manifested thereby’ ” (Riverside S
Pl anning Corp. v CRP/Extell Riverside, L.P., 13 Ny3d 398, 404 [2009]).
View ng the | anguage of the FSA as a whole, we conclude that it would
be reasonable to interpret it as requiring either that defendants are
bound to conply with the OD except in periods of extreme or unusua
drought, at no tinme allow ng the Reservoir to fall below 1,182 feet,
or as requiring that defendants nust deviate fromthe OD whenever
necessary to maintain the “target” water |evel of 1,195 feet.

Contrary to the contentions of both plaintiff and Canal
Cor poration, the extrinsic evidence presented does not clarify this
anbiguity. Were, as here, “anbiguity or equivocation exists and the
extrinsic evidence presents a question of credibility or a choice
anong reasonabl e inferences, the case should not be resolved by way of
sumary judgnent” (Airco Alloys Div. v N agara Mohawk Power Corp., 76
AD2d 68, 77 [4th Dept 1980]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered April 21, 2014. The judgnent
convi cted defendant upon his plea of guilty of, inter alia, assault in
the third degree and crimnal possession of a controlled substance in
the third degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a plea of guilty of, inter alia, assault in the third degree
(Penal Law 8 120.00 [1]) and two counts of crimnal possession of a
controll ed substance in the third degree (8 220.16 [1]). W reject
defendant’s contentions that he was illegally detained by the police
and that Suprene Court shoul d have suppressed all evidence seized from
himand all statenents made by himas fruit of the poisonous tree.

It is well settled that the forcible detention of a person
requires “a reasonabl e suspicion that [the person detained] has
commtted, is conmtting or is about to commt a felony or
m sdeneanor” (People v De Bour, 40 Ny2d 210, 223 [1976]; see CPL
140.50 [1]). “Reasonable suspicion is the quantum of know edge
sufficient to induce an ordinarily prudent and cautious [person] under
the circunstances to believe crimnal activity is at hand” (People v
Cantor, 36 Ny2d 106, 112-113 [1975]), and a detention based on
reasonabl e suspicion “wll be upheld so long as the intruding officer
can point to ‘specific and articul able facts which, along with any
| ogi cal deductions, reasonably pronpted th[e] intrusion’ ” (People v
Brannon, 16 NY3d 596, 602 [2011], quoting Cantor, 36 NY2d at 113).

In this case, an ‘“identified citizen-informant’ i nformed | aw
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enforcenent officers that a 17-year-old girl had not been in contact
with her famly for several days and had been seen, that day, in the
conpany of defendant and with injuries indicative of a recent assault
(Peopl e v Hogue, 133 AD3d 1209, 1213 [4th Dept 2015], |v denied 27
NY3d 1152 [2016]). Although the informant, the m nor’s grandnother,
did not personally observe the mnor’s injuries, she had spoken with
ot hers who had, and she was aware of prior alleged incidents of

vi ol ence involving defendant and the mnor. “As a general rule,
hearsay is adm ssible at a suppression hearing” (People v Edwards, 95
NY2d 486, 491 [2000]; see CPL 710.60 [4]) and, where, as here, “police
action requires reasonabl e suspicion rather than probabl e cause, a

| esser showing with respect to an informant’s reliability and basis of
know edge suffices” (People v Brown, 288 AD2d 152, 152 [1st Dept
2001], v denied 97 Ny2d 727 [2002]). Once contact with the m nor was
established, |aw enforcenent officers asked her to send a photograph
of herself to confirmher |ocation and that she was safe. Her refusa
to do so only added to the suspicion that she had been assaulted and
m ght not be in defendant’s conpany voluntarily. After police

of ficers | ocated defendant, they had reasonabl e suspicion to detain
himto investigate the allegations that he had assaul ted the m nor
(see Hogue, 133 AD3d at 1213; Brown, 288 AD2d at 152). W thus
conclude that the evidence seized fromand the statenents nade by
defendant follow ng his |awmful detention are not subject to
suppression as fruit of the poi sonous tree.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Supreme Court, Erie County (M WIlliamBoller, A J.), dated May 9,
2016. The order denied defendant’s notion pursuant to CPL 440.10 to
vacat e the judgnent convicting defendant upon his plea of guilty of,
inter alia, assault in the third degree and crim nal possession of a
controll ed substance in the third degree (two counts).

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Suprene
Court, Erie County, for a hearing pursuant to CPL 440.30 (5).

Menorandum  Def endant appeals from an order denying his CPL
article 440 notion to vacate a judgnment convicting himupon his plea
of guilty of, inter alia, assault in the third degree (Penal Law
8§ 120.00 [1]) and two counts of crimnal possession of a controlled
substance in the third degree (8 220.16 [1]). He contends that
Suprene Court should have granted the notion and vacated the judgnent
on the ground that testinony given at the suppression hearing was
fal se, and the prosecutor knew that such testinony was fal se. He
further contends that the prosecutor failed to disclose excul patory
evi dence.

The court denied the notion on the ground that the issues raised
by def endant had either been decided in a prior CPL article 440 notion
(see CPL 440.10 [3] [b]), or could have been raised in that prior
notion (see CPL 440.10 [3] [c]). Although a court nmay refuse to
consi der issues that were or could have been raised in prior
postj udgrment notions, we neverthel ess “exercise our discretion to
reach the nerits” (People v Pett, 148 AD3d 1524, 1524 [4th Dept 2017];
see People v Pinto, 133 AD3d 787, 790 [2d Dept 2015], |v denied 27
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NY3d 1004 [2016]; see generally People v Hamlton, 115 AD3d 12, 21 [2d
Dept 2014]), and we conclude that the court erred in denying the
nmotion without a hearing. W therefore reverse the order and remt
the matter for a hearing pursuant to CPL 440.30 (5).

Wil e investigating an all eged assault, |aw enforcenment officers
sought to obtain the |ocation of defendant and a m nor whomthe
of ficers believed had been assaulted by defendant. |In order to do so,
the officers “pinged” a cell phone used by the mnor earlier that day.
At the suppression hearing, a | aw enforcenent officer testified that
t he phone that had been “pinged” belonged to the mnor. Based on that
testinmony, the court determ ned that defendant |acked standing to
chal I enge the police conduct of pinging the cell phone.

In support of his CPL article 440 notion, defendant submtted
police reports wherein the officer who had testified at the
suppression hearing (testifying officer) stated that |aw enforcenent
of ficers were “pinging” a phone that belonged to defendant. Defendant
further submtted affidavits fromthe mnor and her grandnother, who
had sought the aid of |aw enforcenment, indicating that the mnor’s
phone had broken days before the police action and that they had
informed the testifying officer and prosecutor of that fact either the
day on which the police pinged the cell phone or, at the very | east,
at sone date before the suppression hearing. |ndeed, the m nor
averred that she had testified before the grand jury that her phone
had broken and that defendant’s cell phone was the only phone that she
and defendant had used during the relevant tine period. Defendant
contends that the mnor’s grand jury testinony constituted excul patory
evi dence that was not disclosed to the defense despite a specific
request therefor.

It is well settled that prosecutors have the duty “not only to
di scl ose excul patory or inpeaching evidence but also to correct the
knowi ngly fal se or mi staken material testinony of a prosecution
w t ness” (People v Colon, 13 NY3d 343, 349 [2009], rearg denied 14
NY3d 750 [2010]). Defendant has submitted credi bl e docunentary
evi dence establishing that the testifying officer’s testinony at the
suppression hearing was false and that the prosecutor knew or shoul d
have known that the testinony was fal se (see CPL 440.10 [1] [c]; cf.
Peopl e v Passino, 25 AD3d 817, 818-819 [3d Dept 2006], |v denied 6
NY3d 816 [ 2006]; People v Latella, 112 AD2d 321, 323 [2d Dept 1985];
see generally People v Washi ngton, 128 AD3d 1397, 1398-1399 [4th Dept
2015]). Moreover, defendant has submitted credi ble docunentary
evi dence establishing that the prosecutor failed to disclose material,
excul patory evidence (see People v Fuentes, 12 NY3d 259, 263 [2009],
rearg denied 13 NY3d 766 [2009]; People v Gayden [appeal No. 2], 111
AD3d 1388, 1389 [4th Dept 2013]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Donna M
Siwek, J.), entered January 17, 2017. The order denied the notion of
plaintiff to conpel certain disclosure.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff, individually and as power of attorney for
her husband, James G Pasek (Pasek), comenced this nedica
mal practice action seeking damages for injuries sustained by Pasek,
who was admitted to Mercy Hospital of Buffalo (defendant) for mtra
val ve repair surgery in February 2014. Conplications ensued during
the hospitalization that caused Pasek to go into cardiac arrest, which
requi red enmergency surgery and resulted in permanent physical and
cognitive inmpairnents. Plaintiff sought an investigation by the
Department of Health (DOH), and plaintiff was thereafter advised by
the DOH that it had cited defendant “for failing to inform Pasek or
his famly of ‘the unintentional disconnection of [heart-|lung machi ne]
tubing’ while he was en route to the operating roomfor emergency
surgery” (Matter of Pasek v New York State Dept. of Health, 151 AD3d
1250, 1251 [3d Dept 2017]). Plaintiff thereafter noved to conpe
def endant to produce any reports pertaining to the incident.

We concl ude that Suprenme Court, following an in canera review,
did not abuse its discretion in denying plaintiff’s nmotion with
respect to disclosure of the docunent at issue, entitled “occurrence
event summary report” (hereafter, report) (see generally Voss v
Duchmann, 129 AD3d 1697, 1698 [4th Dept 2015]). Defendant net its
burden of establishing that the information contained in the report
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was “ ‘generated in connection with a quality assurance review
function pursuant to Education Law 8 6527 (3) or a mal practice
prevention program pursuant to Public Health Law 8 2805-j’ ” (Learned
v Faxton-St. Luke’'s Healthcare, 70 AD3d 1398, 1399 [4th Dept 2010]).
Thus, the information contained in the report is expressly exenpted
fromdi scl osure under CPLR article 31 pursuant to the confidentiality
conferred on information gathered by defendant in accordance wth
Education Law 8 6527 (3) and Public Health Law 8 2805-m (see
D Costanzo v Schwed, 146 AD3d 1044, 1045-1046 [3d Dept 2017]; Kivlehan
v Waltner, 36 AD3d 597, 599 [2d Dept 2007]; Powers v Faxton Hosp., 23
AD3d 1105, 1106 [4th Dept 2005]). Contrary to plaintiff’s contention
that the privilege is “negated’” because the report purportedly
contains information that was inproperly omtted from Pasek’ s nedi ca
records, it is well settled that “information which is privileged is
not subject to disclosure no matter how strong the showi ng of need or
rel evancy” (Lilly v Turecki, 112 AD2d 788, 789 [4th Dept 1985]; see
Crale v 80 Pine St. Corp., 35 Ny2d 113, 117-118 [1974]). |Indeed, the
purpose of the privilege “is ‘to enhance the objectivity of the review
process’ and to assure that medical review [or quality assurance]
commttees ‘may frankly and objectively analyze the quality of health
services rendered’ by hospitals . . . , and thereby inprove the
qual ity of nedical care” (Logue v Velez, 92 Ny2d 13, 17 [1998]; see
Lilly, 112 AD2d at 788).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment (denoninated order) of the Suprene Court,
Erie County (John F. O Donnell, J.), entered January 9, 2017 in a
proceedi ng pursuant to CPLR article 78. The judgnent denied the
notion of petitioner for summary judgnent.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking, inter alia, to reinstate the conpensation and benefits to
which he allegedly was entitled pursuant to a contract between the
parties. Thereafter, he noved for summary judgnent on the ground that
he was unlawful |y denied the procedural protections due to himunder
section 75 of the Cvil Service Law. Suprene Court properly denied
the notion. Section 75 provides that certain civil servants *shal
not be renoved or otherw se subjected to any disciplinary penalty
provided in this section except for inconpetency or m sconduct shown
after a hearing upon stated charges” (8 75 [1]). It is well settled
that the statute “prescribes the procedures for renoval of a protected
enpl oyee charged with delinquencies in the performance of his [or her]
job” (Mandel kern v City of Buffalo, 64 AD2d 279, 281 [4th Dept 1978];
see Matter of New York State Of. of Children & Famly Servs. v
Lanterman, 14 NY3d 275, 282 [2010]). Here, it is undisputed that
petitioner did not engage in any conduct that woul d have subjected him
to all egations of inconpetence or mi sconduct. Thus, we concl ude that
section 75 of the Cvil Service Law is inapplicable (see generally
Lanterman, 14 NY3d at 282-283; cf. Matter of Butkowski v Kiefer, 140
AD3d 1755, 1755-1756 [4th Dept 2016]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered May 11, 2015. The judgnent convicted defendant
upon a jury verdict of, inter alia, attenpted nurder in the second
degree and conspiracy in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, attenpted nurder in the second
degree (Penal Law 88 110.00, 125.25 [1]) and conspiracy in the second
degree (8 105.15). The conviction arises out of defendant’s attenpt
to kill, by shooting and repeatedly stabbing him the husband of
def endant’ s par anour

We reject defendant’s contention that County Court erred in
di scharging a deaf sworn juror and replacing that juror with an
alternate. After naking reasonabl e but unsuccessful attenpts to
obtain the services of a sign |language interpreter, the court properly
exercised its discretion in determning that the deaf juror was
unavai l abl e for continued service (see People v Newon, 144 AD3d 1617,
1617 [4th Dept 2016], |v denied 28 NY3d 1187 [2017]), and that an
adj our nment woul d not enable the court to obtain the services of an
interpreter but would only needl essly delay the trial (see People v
Jeanty, 94 Ny2d 507, 517 [2000], rearg denied 95 NY2d 849 [2000];
Peopl e v Jones, 253 AD2d 665, 665 [1st Dept 1998], |v denied 92 Nyad
983 [1998], reconsideration denied 92 Ny2d 1050 [1999]). Defendant
failed to preserve for our review his contention that discharging the
deaf juror was contrary to Judiciary Law 8 390 (1), as anended in
2015, which becane effective several nonths after jury selection in
defendant’s trial (see L 2015, ch 272, § 1). W decline to exercise
our power to review that contention as a matter of discretion in the
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interest of justice (see CPL 470.15 [6] [a]).

We agree with defendant that the court erred in allow ng the
People to introduce in evidence the photograph of a handgun taken wth
a canera that had been seized by the police fromdefendant’s storage
unit. Prior to trial, the prosecutor unequivocally stated that
not hi ng seized fromthe storage unit would be offered at trial, and
def ense counsel was entitled to rely upon that statenent when she
argued in her opening statenent that the People had no evidence tying
defendant to a gun (see generally People v Shaul ov, 25 Ny3d 30, 34-35
[ 2015]). Nevertheless, we conclude that the error in admtting the
phot ograph in evidence is harm ess inasmuch as the evidence of guilt
is overwhelmng and there is no significant probability that defendant
woul d have been acquitted had it not been for that error (see
generally People v Crimm ns, 36 NY2d 230, 241-242 [1975]).

Def endant failed to preserve for our review his contention that
the court inproperly precluded himfromcalling a police detective as
an expert witness (see generally People v Mgjia, 221 AD2d 182, 182
[ 1st Dept 1995], |Iv denied 87 Ny2d 975 [1996]). |ndeed, defense
counsel stated that she did not plan to call the detective and the
court never nmade any ruling on the detective's qualification to
testify as an expert (see generally People v Hazzard, 129 AD3d 1598,
1600 [4th Dept 2015], |v denied 26 NY3d 968 [2015]). W decline to
exerci se our power to review defendant’s contention as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

The court properly refused to suppress statenents nade by
def endant after he advised the officer conducting the interrogation
that he had a | awer on an unrelated charge. Contrary to defendant’s
contention, that statement, standing alone, did not constitute an
unequi vocal invocation of the right to counsel (see People v Henry,
111 AD3d 1321, 1321-1322 [4th Dept 2013], |v denied 23 NY3d 1021
[ 2014] ; People v Bal kum 71 AD3d 1594, 1596 [4th Dept 2010], |v denied
14 NY3d 885 [2010]). |In any event, any error in admtting the
statenent nust be deened harm ess (see People v Young, 153 AD3d 1618,
1619 [4th Dept 2017], Iv denied 30 NY3d 1065 [2017]).

View ng the evidence in light of the elenments of the crines of
attenpted nurder and conspiracy as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the verdict
finding defendant guilty of those crinmes is not agai nst the weight of
t he evidence (see generally People v Bl eakley, 69 Ny2d 490, 495
[ 1987]) .

Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered August 30, 2017) to review a determ nation of
respondent. The determ nation placed petitioner in involuntary
protective custody.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
chal l enging the determ nation, following a hearing, that placed himin
i nvoluntary protective custody ([IPC] see 7 NYCRR 330.2 [b]).

Contrary to petitioner’s contention, we conclude that substantia

evi dence supports the determination that he was at risk of inm nent
harmif he returned to the general inmate popul ation, and thus his

pl acenent in I PC was warranted (see id.; Matter of Nichols v Mann, 156
AD2d 774, 774 [3d Dept 1989]). The Hearing Oficer was in the best
position to assess the credibility and reliability of the confidentia
inmate w tness, and we perceive no basis for disturbing his assessnent
in that regard (see Matter of WIllians v Fischer, 18 Ny3d 888, 890

[ 2012]; Matter of Porter v Annucci, 156 AD3d 1430, 1430 [4th Dept
2017]; see also Matter of Thomas v Fischer, 99 AD3d 1071, 1071-1072
[3d Dept 2012]).

Petitioner failed to raise in his adm nistrative appeal his
contentions concerning the allegedly inadequate assistance provi ded by
hi s enpl oyee assistant, and thus petitioner failed to exhaust his
adm nistrative renmedies with respect thereto (see Matter of Stokes v
Goord, 270 AD2d 900, 900 [4th Dept 2000], appeal dism ssed and |v
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deni ed 95 Ny2d 824 [2000]). This Court therefore has no authority to
address those contentions (see Matter of Polanco v Annucci, 136 AD3d
1325, 1325 [4th Dept 2016]; Stokes, 270 AD2d at 900).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Oswego County Court (Spencer J.
Ludington, A.J.), rendered Novenber 6, 2014. The judgnent convi cted
def endant, upon his plea of guilty, of attenpted assault in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted assault in the first degree
(Penal Law 88 110.00, 120.10 [1]). W agree with defendant that his
wai ver of the right to appeal is not valid inasmuch as County Court
conflated the right to appeal with those rights automatically
forfeited by the guilty plea (see People v Hawkins, 94 AD3d 1439,
1439- 1440 [4th Dept 2012], |v denied 19 NY3d 974 [2012]). Thus, the
record fails to establish that “defendant understood that the right to
appeal is separate and distinct fromthose rights automatically
forfeited upon a plea of guilty” (People v Lopez, 6 NY3d 248, 256
[ 2006] ; see People v Bradshaw, 18 NY3d 257, 264 [2011]).

Wth respect to the nerits of the appeal, even assum ng,
arguendo, that defendant’s contention that sone of the proceedings
were electronically recorded and | ater transcribed in violation of
Judi ciary Law 8§ 295 survives his guilty plea (see generally People v
Harrison, 85 Ny2d 794, 796-797 [1995]), we conclude that the
contention is unpreserved for our review inasnmuch as defendant did not
object to the court’s use of the electronic recording device and the
absence of a stenographer (see People v Cark, 142 AD3d 1339, 1340
[4th Dept 2016], |v denied 28 NYy3d 1143 [2017]). In any event,
defendant did not satisfactorily denonstrate that he was prejudiced in
taking his appeal such that reversal is warranted (see People v
Wanass, 55 M sc 3d 97, 100 [App Term 1st Dept 2017]). W further
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concl ude that defendant’s sentence is not unduly harsh or severe.

Def endant has failed to preserve his remaining contentions for
our review, and we decline to exercise our power to review themas a
matter of discretion in the interest of justice (see CPL 470.15 [ 3]

[c]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnent of the Onondaga County Court (Thomas J.
Mller, J.), rendered May 23, 2016. The judgnent convicted defendant,
upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnent is affirmed, and the matter is remtted to
Onondaga County Court for resentencing in accordance with the
foll ow ng nenorandum  Def endant appeals froma judgnent convicting
him upon his plea of guilty, of assault in the second degree (Pena
Law 8 120.05 [2]). County Court inposed a split sentence of 90 days
of local incarceration and a term of probation of unspecified | ength.
Contrary to defendant’s contention, the record establishes that he
validly waived his right to appeal (see People v R pley, 94 AD3d 1554,
1554 [4th Dept 2012], |v denied 19 NY3d 976 [2012]; People v Wagoner,
6 AD3d 985, 986 [3d Dept 2004]; see generally People v Lopez, 6 NY3d
248, 256 [2006]), and we are thereby foreclosed fromreaching his
suppression clains (see People v Sanders, 25 NY3d 337, 342 [2015]).
Def endant’ s chall enge to the voluntariness of his plea is not
preserved for our review, and the narrow exception to the preservation
requi renent does not apply (see People v Leach, 26 NY3d 1154, 1154
[ 2016] ; People v Lopez, 71 NY2d 662, 666 [1988]).

Al t hough not raised by the parties, we note that the judgnent
must be nodified by vacating the sentence and the matter nust be
remtted to County Court for resentencing because the court did not
specify the length of the termof probation (see People v Sacco, 294
AD2d 452, 453 [2d Dept 2002]; see generally CPL 380.20; Penal Law
88 60.01 [2] [d]; 65.00 [3] [a] [i]). Thus, defendant’s challenge to
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his sentence is acadeni c.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgrment (denoninated order) of the Suprene Court,
Onondaga County (Gregory R G lbert, J.), entered May 15, 2017 in a
hybrid CPLR article 78 proceedi ng and declaratory judgnent action.
The judgnent, insofar as appealed from sua sponte dism ssed the
petition/conplaint.

It is hereby ORDERED t hat the judgnment insofar as appeal ed from
is unani nously reversed in the exercise of discretion wthout costs
and the petition/conplaint is reinstated.

Menmorandum In this hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action, petitioners-plaintiffs (petitioners)
appeal froma judgnment in which Supreme Court, inter alia, sua sponte
di sm ssed the petition/conplaint (petition). W agree with
petitioners that the court inprovidently exercised its discretion in
sua sponte dismssing the petition. “[Use of the [sua sponte] power
of dism ssal nmust be restricted to the nost extraordi nary
ci rcunst ances” (Matter of Sheive v Holley Volunteer Fire Co., 145 AD3d
1584, 1584 [4th Dept 2016] [internal quotation marks omtted]). No
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such extraordinary circunstances are present in this case. Contrary
to the court’s determnation, “a party’'s |ack of standing does not
constitute a jurisdictional defect and does not warrant sua sponte

di sm ssal of a conplaint” (HSBC Bank USA, N. A v Taher, 104 AD3d 815,
817 [2d Dept 2013]; see U.S. Bank N. A v Emmanuel, 83 AD3d 1047, 1048-
1049 [2d Dept 2011]). We therefore reverse the judgnent insofar as
appealed fromin the exercise of discretion and reinstate the petition
(see generally Webb v Zogaria, 295 AD2d 924, 924 [4th Dept 2002]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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TP 17-01844
PRESENT: CENTRA, J.P., CARNI, NEMOYER, CURRAN, AND W NSLOW JJ.

IN THE MATTER OF ERI E COUNTY SHERI FF' S PCLI CE
BENEVOLENT ASSCCI ATI ON, I NC., AND GREGCORY
MCCARTHY, PETI TI ONERS,

\% MVEMORANDUM AND ORDER

COUNTY OF ERI E AND TI MOTHY B. HOMRD, SHERI FF
OF ERI E COUNTY, RESPONDENTS.

BARTLO, HETTLER, WEISS & TRIPI, KENMORE (PAUL D. WEI SS OF COUNSEL),
FOR PETI TI ONERS.

THE MACHELCR LAW FI RM AMHERST (KRI STEN M MACHELOR OF COUNSEL), FOR
RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnment by an order of the Suprene Court, Erie County [Mark J.
Gisanti, A J.], entered Cctober 20, 2017) to review a determ nation
denying the application of petitioner Gegory McCarthy for benefits
pursuant to General Municipal Law 8§ 207-c.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the petition is dism ssed.

Mermorandum  Petitioners commenced this CPLR article 78
proceedi ng chall enging the determ nation followi ng a hearing that
Gregory McCarthy (petitioner), a deputy sheriff, was not injured in
the line of duty and, thus, is not entitled to disability benefits
under Ceneral WMunicipal Law 8§ 207-c. The Hearing Oficer issued a
report recommendi ng that petitioner’s application for such benefits be
deni ed on the ground that there is no causal |ink between petitioner’s
all eged cervical injury and his slip and fall, which occurred during a
trai ning exercise two years prior to his claimfor benefits. Contrary
to petitioners’ contention, we see no basis to disturb the Hearing
Oficer’s determ nation denying the benefits.

Initially, we note that Supreme Court erred in transferring the
proceeding to this Court pursuant to CPLR 7804 (g) on the ground that
the petition raised a substantial evidence issue. “Respondent’s
determ nation was not ‘nmade as a result of a hearing held, and at
whi ch evi dence was taken, pursuant to direction by law (CPLR 7803
[4]). Rather, the determination was the result of a hearing conducted
pursuant to the terms of the collective bargaining agreement” (Matter
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of Ridge Rd. Fire Dist. v Schiano, 41 AD3d 1219, 1220 [4th Dept 2007];
see Matter of Civil Serv. Enpls. Assn., Local 1000, AFSCME, AFL-CIO v
New York State Unified C. Sys., 138 AD3d 1444, 1444 [4th Dept 2016]).
Nevertheless, in the interest of judicial econony, we consider the
nmerits of the petition (see Gvil Serv. Enpls. Assn., Local 1000,
AFSCME, AFL-CI O, 138 AD3d at 1444-1445).

Despite the fact that the petition raises a substantial evidence
i ssue, our review of this admnistrative determnationis limted to
whet her the deternmination “was affected by an error of |aw or was
arbitrary and capricious or an abuse of discretion” (CPLR 7803 [3]).
A determination “is arbitrary and capricious when it is taken w thout
sound basis in reason or regard to the facts . . . An agency’s
determnation is entitled to great deference . . . and, [i]f the
[reviewi ng] court finds that the determ nation is supported by a
rational basis, it nust sustain the determ nation even if the court
concludes that it would have reached a different result than the one
reached by the agency” (Matter of Thonpson v Jefferson County Sheriff
John P. Burns, 118 AD3d 1276, 1277 [4th Dept 2014] [internal quotation
marks omtted]).

Petitioners do not contend that the Hearing O ficer’s
determ nation is affected by an error of |law and, view ng the
adm ni strative record as a whole, we conclude that the determ nation
is not arbitrary and capricious or an abuse of discretion. |In order
to establish eligibility for benefits pursuant to General Muinicipa
Law 8§ 207-c, a petitioner nust “prove a direct causal relationship
bet ween job duties and the resulting illness or injury” (Matter of
Wiite v County of Cortland, 97 Ny2d 336, 340 [2002]). Here, the
Hearing Oficer’s determnation that petitioner’s injury is not
causally related to the work-related slip and fall is not arbitrary
and capricious or an abuse of discretion. Although petitioners
presented evidence to the contrary, “[t]he Hearing Oficer was
entitled to weigh the parties’ conflicting nedical evidence and to
assess the credibility of the witnesses, and ‘[w]e nay not weigh the
evidence or reject [the Hearing Oficer’s] choice where the evidence

is conflicting and roomfor a choice exists’ 7 (Matter of O ouse v
Al | egany County, 46 AD3d 1381, 1382 [4th Dept 2007]; see Matter of
Erie County Sheriff’s Police Benevolent Assn., Inc. v County of Erie,

153 AD3d 1657, 1658 [4th Dept 2017]; Matter of Childs v Gty of Little
Falls, 109 AD3d 1148, 1149 [4th Dept 2013]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-00990
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

IN THE MATTER OF JOHN E. REYNCLDS, JR.,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

TANYA EVANS, RESPONDENT- RESPONDENT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (MCOLLIE A. DAPCOLI TO OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

Appeal from an order of the Famly Court, Ontario County
(Frederick G Reed, A J.), entered Novenber 30, 2016 in a proceedi ng
pursuant to Famly Court Act article 4. The order denied petitioner’s
objections to the order of the Support Magistrate dism ssing his
petition to nodify a New Jersey child support order

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the objections are
granted and the petition is reinstated, and the matter is remtted to
Fam |y Court, Ontario County, for further proceedings on the petition.

Menorandum I n this proceeding pursuant to Family Court Act
article 4, petitioner father appeals froman order of Fam |y Court
that denied his objections to the order of the Support Magistrate
dismssing his petition to nodify a New Jersey child support order.
The father and respondent nother, the biological parents of the
subj ect child, previously resided in New Jersey with the child, and a
New Jersey court issued a child support order in 2001. The nother and
child thereafter relocated to Tennessee, and the father relocated to
New York. In 2004, the New Jersey child support order was registered
in New York for purposes of enforcement. In 2016, the father filed
the instant petition in New York seeking a downward nodification of
his child support obligation. W agree with the father that the
Support Magistrate erred in disnmssing the petition based on | ack of
subject matter jurisdiction, and thus that the court erred in denying
his objections to the Support Magistrate's order.

In order to nodify an out-of-state child support order under the
Uniforminterstate Fam |y Support Act ([U FSA] Family C Act art 5-B)
the order nust be registered in New York and, in relevant part, the
foll ow ng conditions nust be present: “(i) neither the child, nor the
obl i gee who is an individual, nor the obligor resides in the issuing
state; (ii) a petitioner who is a nonresident of this state seeks
nodi fication; and (iii) the respondent is subject to the persona
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jurisdiction of the tribunal of this state” (8§ 580-611 [a] [1]).

Al t hough the New Jersey child support order was registered in New
York, the father is the petitioner and he is a resident of New York
Therefore, under the U FSA, the father could not properly bring the
petition for nodification of the New Jersey child support order in New
York. The father could, however, properly bring the petition for
nodi fication in New York under the Full Faith and Credit for Child
Support Orders Act ([FFCCSQA] 28 USC 8§ 1738B; see generally Matter of
Bowran v Bowran, 82 AD3d 144, 146-148 [3d Dept 2011]). Under the
FFCCSOA, a New York court may nodify an out-of-state child support
order if “the court has jurisdiction to nake such a child support
order pursuant to [28 USC § 1738B] subsection (i)” and, in rel evant
part, “the court of the other State no | onger has conti nuing,
exclusive jurisdiction of the child support order because that State
no longer is the child's State or the residence of any individua
contestant” (28 USC § 1738B [e] [1], [2] [A]). Here, neither the
parties nor the child continued to reside in New Jersey, and New
Jersey therefore ceased to have continuing, exclusive jurisdiction
(see Famly C Act 8§ 580-205 [a] [1]; 28 USC § 1738B [d]).

Al t hough the U FSA and the FFCCSOA “have conpl enentary policy
goal s and should be read in tandent (Matter of Spencer v Spencer, 10
NY3d 60, 65-66 [2008]), the U FSA and the FFCCSQA conflict when
applied to these facts, and we conclude that the FFCCSOA preenpts the
U FSA here. The FFCCSQA “is so conprehensive in scope that it is
inferable that Congress intended to fully occupy the field of its
subj ect matter” (Bowran, 82 AD3d at 149 [internal quotation marks
omtted]). W therefore reverse the order, grant the objections and
reinstate the petition, and we remt the matter to Famly Court for
further proceedi ngs thereon.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 16- 01836
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

I N THE MATTER OF ALl YAH M
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LYNNI SE M, RESPONDENT- APPELLANT,
AND ANTHONY A., RESPONDENT.
(APPEAL NO 1.)

DENIS A KITCHEN, JR, WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
NATALI E M STUTZ, BUFFALO, FOR PETI TI ONER- RESPONDENT.

AYOKA A. TUCKER, BUFFALO, ATTORNEY FOR THE CHI LD

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered Septenber 8, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anobng other things, adjudged
that the subject child was an abused child and pl aced respondent -
appel  ant under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to Fam |y Court Act
article 10, respondent nother appeals from seven orders that adjudged
that the subject children were abused children and pl aced t he not her
under petitioner’s supervision. W conclude at the outset that the
appeal fromthe order in appeal No. 2 nust be dism ssed. The record
reflects that Fam |y Court vacated the order at issue in that appea
because the subject child had turned 18 prior to the conclusion of the
proceedi ngs (see Matter of Alissia E.C. [Angelo B.], 104 AD3d 1269,
1269 [4th Dept 2013]).

Wth respect to the remai ning appeals, we reject the nother’s
contention that the court inproperly relied on inadm ssible hearsay in
reaching its determination. Initially, the court acknow edged that
the out-of-court statenments attributed by witnesses to the nother’s
adul t daughter constituted hearsay, but expressly stated inits
decision that it had not considered those statenents for the truth of
the matter asserted therein (see Matter of Wekley v Wekl ey, 109 AD3d
1177, 1178 [4th Dept 2013]). Further, the out-of-court statenents
attributed to the child who allegedly was sexual |y abused by the
not her’ s boyfriend were sufficiently corroborated under Fam |y Court
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Act 8 1046 (a) (vi) and therefore were properly considered by the
court (see Matter of Nicole V., 71 Ny2d 112, 118-119 [1987]).

We further conclude that, contrary to the nother’s contention,
the court did not abuse its discretion in qualifying a wtness for
petitioner as an expert “in his capacity as a nental health counsel or
as well as . . . [based on] his expertise in the skill of forensic
nental health as it pertains to sexual abuse” (see generally Matter of
Pringle v Pringle, 296 AD2d 828, 829 [4th Dept 2002]). The court
properly considered the witness’s history of “ ‘[l]ong observation and
actual experience’ ” in addition to his academ c credentials (Price v
New York City Hous. Auth., 92 NY2d 553, 559 [1998]).

Finally, the nother’s renmaining contentions are inproperly raised
for the first time on appeal and therefore are not preserved for our
review (see Matter of Jaydalee P. [Codilee R], 156 AD3d 1477, 1477
[4th Dept 2017]; see generally Earsing v Nelson, 212 AD2d 66, 72 [4th
Dept 1995]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01837
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

IN THE MATTER OF DEONTE M M
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LYNNI SE M, RESPONDENT- APPELLANT,
AND ANTHONY A., RESPONDENT.
(APPEAL NO 2.)

DENIS A. KITCHEN, JR, WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
NATALI E M STUTZ, BUFFALO, FOR PETI TI ONER- RESPONDENT.

AYOKA A. TUCKER, BUFFALO, ATTORNEY FOR THE CHI LD.

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered Septenber 8, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anobng other things, adjudged
that the subject child was an abused child and pl aced respondent -
appel I ant under the supervision of petitioner.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
wi t hout costs.

Sanme nenorandumas in Matter of Aliyah M ([appeal No. 1] — AD3d
— [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01838
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

I N THE MATTER OF DASHAUN L. A,
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LYNNI SE M, RESPONDENT- APPELLANT,
AND ANTHONY A., RESPONDENT.
(APPEAL NO 3.)

DENIS A. KITCHEN, JR, WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
NATALI E M STUTZ, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO
(CHARLES D. HALVORSEN OF COUNSEL), ATTORNEY FOR THE CHI LD

Appeal from an order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered Septenber 8, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anong other things, adjudged
t hat the subject child was an abused child and pl aced respondent -
appel  ant under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Sanme nmenorandum as in Matter of Aliyah M ([appeal No. 1] —AD3d
—[Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01839
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

IN THE MATTER OF ANI YA |.S.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

MEMORANDUM AND ORDER
ANTHONY A., RESPONDENT,
AND LYNNI SE M, RESPONDENT- APPELLANT.
(APPEAL NO 4.)

DENIS A. KITCHEN, JR, WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
NATALI E M STUTZ, BUFFALO, FOR PETI TI ONER- RESPONDENT.

PAVELA THI BODEAU, BUFFALO, ATTORNEY FOR THE CHI LD.

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered Septenber 8, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anobng other things, adjudged
that the subject child was an abused child and pl aced respondent -
appel I ant under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of Aliyah M ([appeal No. 1] — AD3d
— [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01840
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

IN THE MATTER OF RAHKEI M A. AND NYLA S. A
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LYNNI SE M, RESPONDENT- APPELLANT,
AND ANTHONY A., RESPONDENT.
(APPEAL NO 5.)

DENIS A. KITCHEN, JR, WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
NATALI E M STUTZ, BUFFALO, FOR PETI TI ONER- RESPONDENT.

PAVELA THI BODEAU, BUFFALO, ATTORNEY FOR THE CHI LDREN.

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered Septenber 8, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anobng other things, adjudged
that the subject children were abused children and pl aced respondent -
appel I ant under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of Aliyah M ([appeal No. 1] — AD3d
— [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01841
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

I N THE MATTER OF LANI ASA N. A,
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LYNNI SE M, RESPONDENT- APPELLANT,
AND ANTHONY A., RESPONDENT.
(APPEAL NO 6.)

DENIS A. KITCHEN, JR, WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
NATALI E M STUTZ, BUFFALO, FOR PETI TI ONER- RESPONDENT.

PAVELA THI BODEAU, BUFFALO, ATTORNEY FOR THE CHI LD.

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered Septenber 8, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anobng other things, adjudged
that the subject child was an abused child and pl aced respondent -
appel I ant under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of Aliyah M ([appeal No. 1] — AD3d
— [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CAF 16-01842
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND WNSLOW JJ.

IN THE MATTER OF DARYN W
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LYNNI SE M, RESPONDENT- APPELLANT,
AND ANTHONY A., RESPONDENT.
(APPEAL NO 7.)

DENIS A. KITCHEN, JR, WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.
NATALI E M STUTZ, BUFFALO, FOR PETI TI ONER- RESPONDENT.

PAVELA THI BODEAU, BUFFALO, ATTORNEY FOR THE CHI LD.

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered Septenber 8, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anobng other things, adjudged
that the subject child was an abused child and pl aced respondent -
appel I ant under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of Aliyah M ([appeal No. 1] — AD3d
— [ Mar. 23, 2018] [4th Dept 2018]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01457
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

EPK PROPERTI ES, LLC, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
PFOHL BROTHERS LANDFI LL SI TE STEERI NG COW TTEE

NI AGARA MOHAVK PONER CORPCRATI ON AND TOWN OF
CHEEKTOMGA, DEFENDANTS- RESPONDENTS.

THE KNOER CGROUP, PLLC, BUFFALO (CHANEL T. MCCARTHY OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

PH LLI PS LYTLE LLP, BUFFALO (KEVIN M HOGAN COF COUNSEL), FOR
DEFENDANT- RESPONDENT PFOHL BROTHERS LANDFI LL SI TE STEERI NG COVM TTEE.

BARCLAY DAMON LLP, ALBANY ( YVONNE E. HENNESSEY OF COUNSEL), FOR
DEFENDANT- RESPONDENT NI AGARA MOHAWK PONER CORPORATI ON

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, BUFFALO (JOHN T. KOLAGA OF
COUNSEL), FOR DEFENDANT- RESPONDENT TOAN OF CHEEKTOMNAGA.

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered Novenber 9, 2016. The order granted the
respective notions of defendants to dism ss the conplaint against
t hem

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages and
injunctive relief based on its allegations that defendants were
responsi bl e for danage to its property as a result of the artificia
di version of water onto its property. Plaintiff asserted causes of
action for negligence, nuisance and trespass. Defendants each noved
for dismssal of the conplaint against them contending, inter alia,
that plaintiff’s causes of action were tine-barred. Suprene Court
granted the respective notions, and we now affirm

Def endant N agara Mohawk Power Corporation (NiMd) owns a strip of
| and that runs along the eastern border of plaintiff’s property. To
the east of the NNM parcel is the Pfohl Brothers Landfill (Landfill),
whi ch had been renediated in 2001 and 2002 pursuant to the
Conpr ehensi ve Environnmental Response, Conpensation, and Liability Act
(42 USC 9601 et seq.). Defendant Pfohl Brothers Landfill Site
Steering Conmittee oversaw the design and construction of the renedia
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action, which included a surface water managenent programto
“channel [] [water] away from adj acent residences and streets.”
According to the remedi al plan, the surface water was to be directed
toward an existing wetland and, ultinmately, to a nearby creek.

Def endant Town of Cheektowaga was required to inplenent an operation
and mai nt enance plan in accordance with New York State Departnent of
Envi ronment al Conservation requirenents.

In 2006, plaintiff purchased its property and, in 2007 and 2010,

requested determnations fromthe United States Arnmy Corps of

Engi neers (USACE) concerni ng whet her a proposed devel opnent on its
property would disturb federal wetlands. By letter dated June 15,
2010, the USACE inforned plaintiff that the conditions on the property
had “changed substantially,” requiring a new delineation of federa
wet | and boundaries. Plaintiff comenced this action on July 24, 2014,
alleging that this would elimnate any beneficial use of the property.

As an initial matter, we note that plaintiff does not chall enge
the court’s dismssal of the negligence cause of action and is deened
to have abandoned any issue with respect to that dism ssal (see
Ci esinski v Town of Aurora, 202 AD2d 984, 984 [4th Dept 1994]). On
the nerits, we conclude that the court properly determ ned that the
causes of action for nuisance and trespass are tine-barred.

“An action to recover damages for injury to property mnmust be
commenced within three years of the date of the injury” (Town of
Oyster Bay v Lizza Indus., Inc., 22 NY3d 1024, 1031 [2013], rearg
deni ed 23 NY3d 934 [2014]; see CPLR 214 [4]), and “[t] he cause of
action accrues ‘when the danage [is] apparent’ ” (Russell v Dunbar, 40
AD3d 952, 953 [2d Dept 2007]; see WIld v Hayes, 68 AD3d 1412, 1414-
1415 [3d Dept 2009]; Cranesville Block Co. v N agara Mhawk Power
Corp., 175 AD2d 444, 446 [3d Dept 1991]). Defendants established that
t he nui sance and trespass causes of action accrued, at the latest, in
June 2010, which is when plaintiff received the information fromthe
USACE and the damage to its property was apparent (see Russell, 40
AD3d at 953; Alami o v Town of Rockland, 302 AD2d 842, 844 [3d Dept
2003]).

Plaintiff contends that, because the water flows continually onto
its property, the torts are continuous in nature and, as a result,
plaintiff’s causes of action for nuisance and trespass are not timnme-
barred. W reject that contention. Courts will apply the continuing
wrong doctrine in cases of “ ‘nuisance or continuing trespass where
t he harm sust ai ned by the conplaining party is not exclusively traced
to the day when the original objectionable act was commtted "~
(Capruso v Village of Kings Point, 23 NY3d 631, 639 [2014] [enphasis
added]; see Lizza Indus., Inc., 22 NY3d at 1031-1032). Here,
plaintiff’s allegations establish that its damages may be traced to a
specific, objectionable act, i.e., the inplenentation of the renedi al
pl an. \Were, as here, there is an original, objectionable act, “the
accrual date does not change as a result of continuing consequentia
damages” (New York Seven-Up Bottling Co. v Dow Chem Co., 96 AD2d
1051, 1052 [2d Dept 1983], affd 61 Ny2d 828 [1984]; cf. Bl oom ngdal es,
Inc. v New York City Tr. Auth., 13 NY3d 61, 65-66 [2009]). Inasnuch
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as the damage to the property becane apparent at the latest in June
2010 and the damage is traceable to an original objectionable act,
plaintiff’s nui sance and trespasses causes of action are tine-barred
and were properly dismssed. As a result of the dismssal of
plaintiff’s substantive causes of action, plaintiff’s demand for
injunctive relief was al so properly dism ssed (see Town of Macedon v
Village of Macedon, 129 AD3d 1639, 1641 [4th Dept 2015]).

Based on our determ nation, we do not address plaintiff’s
remai ni ng contentions or the alternative theories for affirmance
rai sed by defendants.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered Novenber 21, 2016. The order denied
defendants’ notion to dism ss the anmended conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw w thout costs, the notion is granted,
and the amended conplaint is dismssed.

Menorandum Plaintiff, as executor of the estate of Hugh Forbes
(decedent), comrenced this action asserting causes of action for
fraudul ent conceal nent, fraud, and medi cal mal practice arising from
def endants’ m sdi agnosi s of decedent’s cutaneous T-cell |ynphona
(hereafter, cancer). Plaintiff alleged in the anmended conpl ai nt that
decedent was suffering froma skin condition that included |esions and
presented to a dermatologist in |ate Septenber 2010. The
der mat ol ogi st performed a skin biopsy that was then sent to
defendants’ | aboratory for diagnostic exam nation (hereafter, first
bi opsy). Defendants subsequently generated a der mat opat hol ogy report
dated Cctober 4, 2010 indicating that the pathol ogy was suggestive of
psoriasis rather than cancer, but that additional sanpling could be
appropriate if the |lesions persisted or new | esions arose. Decedent
continued to treat with the dernmatol ogist on at | east 16 occasions
until May 2012, during which tine decedent’s condition worsened,

i ncluding the devel opnent of new lesions. |In early February 2013,
decedent was admitted to a hospital that perforned a biopsy and
t hereafter diagnosed decedent with cancer.

The hospital al so requested recuts of the first biopsy from
defendants. After examning the recuts, the hospital prepared a
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report confirmng that the cancer diagnosed by the hospital in
February 2013 was present in the first biopsy perforned in Septenber
2010. The hospital sent a copy of its report dated March 8, 2013 to
def endants, thereby providing themw th notice of their m sdiagnosis.
Plaintiff alleged that defendants therefore knew about the

m sdi agnosis at that tine and failed to disclose it to decedent or the
der mat ol ogi st.

Plaintiff further alleged that, in early March 2014, plaintiff’s
attorney requested fromdefendants reports and recuts of the first
bi opsy. In response to the request, defendants perfornmed a review
pursuant to its internal procedures and prepared an addendumin Apri
2014 indicating that, contrary to the diagnosis in the origina
der mat opat hol ogy report, there was cancer present in the first biopsy.
On April 23, 2014, defendants provided to plaintiff’s attorney the
ori gi nal dermat opat hol ogy report and recuts, but failed to disclose
t he addendum even t hough defendants sent a copy thereof to the
dermatologist. Plaintiff alleged that defendants fraudul ently
conceal ed and withheld the addendumfromplaintiff’'s attorney, who did
not see the addendumuntil the dermatol ogi st’s deposition was
conducted in February 2016 in conjunction with a separate action
commenced by decedent.

Def endants noved to dismss the anended conpl ai nt pursuant to
CPLR 3211 (a) (5) and (7), and Suprene Court denied the notion. W
reverse

W agree with defendants that plaintiff’s medical mal practice
cause of action is tine-barred. Although the legislature recently
amended CPLR 214-a to provide, as relevant here, that an action based
upon the alleged negligent failure to diagnose cancer nay be commenced
within 2% years of when the plaintiff knew or reasonably shoul d have
known of the alleged negligent act or om ssion (see CPLR 214-a), the
anmendnent is not effective for the dates of the alleged negligent acts
and om ssions in this case (see L 2018, ch 1, 8 2). Plaintiff was
thus required to conmence her nedical mal practice action within 2%
years of defendants’ act or omi ssion in msdiagnosing decedent’s
cancer in the October 4, 2010 dernat opat hol ogy report follow ng their
di agnostic exam nation of the first biopsy (see CPLR forner 214-a;
Cumm ns v Marchetti, 17 AD3d 1160, 1160-1161 [4th Dept 2005]; MCurg
v State of New York, 204 AD2d 999, 1000-1001 [4th Dept 1994], I|v
deni ed 84 Ny2d 806 [1994]). |Inasnmuch as the applicable limtations
period expired on April 4, 2013 and plaintiff did not comence this
action until May 3, 2016, the nedical nal practice cause of action is
untinely (see Cunm ns, 17 AD3d at 1160-1161).

Def endants further contend that plaintiff failed to state a cause
of action for fraud or fraudul ent conceal nent, and that they are not
estopped frominvoking the statute of limtations against plaintiff’s
nmedi cal mal practice cause of action. W agree. “The elenents of a
cause of action for fraud in connection with charges of nedica
mal practice are ‘knowl edge on the part of the physician of the fact of
his [or her] mal practice and of [the] patient’s injury in consequence
t hereof, coupled with a subsequent intentional, material
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m srepresentation by [the physician] to [the] patient known by [the
physician] to be false at the tine it was nade, and on which the
patient [justifiably] relied to his [or her] damage’ ” (Abrahamyv

Kosi nski, 305 AD2d 1091, 1092 [4th Dept 2003], quoting Sintuski v
Sael i, 44 Ny2d 442, 451 [1978]). *“The damages resulting fromthe
fraud nust be separate and distinct fromthose generated by the

al l eged mal practice” (id. [internal quotation marks omtted]).
Additionally, “a defendant may be estopped to plead the [s]tatute of
[I]Jimtations where [the] plaintiff was induced by fraud,

m srepresentations or deception to refrain fromfiling a tinely
action” (Sincuski, 44 Ny2d at 448-449). However, “w thout nore,
conceal ment by a physician or failure to disclose his [or her] own

mal practice does not give rise to a cause of action in fraud or deceit
separate and different fromthe customary mal practice action, thereby
entitling the plaintiff to bring his [or her] action within the | onger
period limted for such clains” (id. at 452).

Here, plaintiff alleged that defendants knew about the
m sdi agnosi s when the hospital sent its report dated March 8, 2013 and
t hat defendants fraudul ently conceal ed the m sdiagnosis by failing to
disclose it to decedent or the dernmatol ogi st, which deprived decedent
of an opportunity to comence a tinely action for nedical nalpractice.
That allegation is insufficient to state a cause of action for fraud
or fraudul ent conceal nent and to estop defendants from asserting its
statute of limtations defense inasnmuch as plaintiff “fail[ed] to set
forth a m srepresentati on beyond defendants’ failure to disclose their
own mal practice” (Atton v Bier, 12 AD3d 240, 241 [1st Dept 2004]; see
Plain v Vassar Bros. Hosp., 115 AD3d 922, 923 [2d Dept 2014]).
Contrary to plaintiff’'s related allegation, we concl ude that
def endants’ purported violation of certain notification requirenents
pursuant to the federal Cdinical Laboratory Inprovenent Amendnents of
1988 (Pub L 100-578, 102 US Stat 2903 [100th Cong, 2d Sess, Cct. 31,
1988], amending 42 USC § 263a) and the regul ati ons pronul gat ed
t hereunder (42 CFR part 493), which do not create a private cause of
action, cannot forma basis for liability against defendants (see Wod
v Schuen, 760 NE2d 651, 658-659 [Ind Ct App 2001], transfer denied 783
NE2d 692 [Ind 2002]; see also Jewell v Pinson, 2005 W. 2105417, *4-6
[Mch & App 2005], |lv denied 474 Mch 1111, 711 NW2d 749 [2006]).

Plaintiff further alleged that, despite preparing the addendum
indicating that there was cancer present in the first biopsy in
response to the request of plaintiff’s attorney and sendi ng that
docunent to the dermatol ogi st, defendants fraudul ently conceal ed and
wi t hhel d the addendumfromplaintiff’'s attorney in late April 2014.
We conclude that this allegation is insufficient to state a cause of
action sounding in fraud because plaintiff cannot allege damages from
the purported m srepresentation that are separate and distinct from
t hose generated by the nmi sdiagnosis. |nasmuch as decedent had been
properly diagnosed with cancer a year prior to this purported
m srepresentation, he “neither pursued ineffective or inappropriate
treatnent nor elected not to pursue appropriate treatnent in reliance
on the alleged fraudul ent concealnment . . . , and thus he was not
‘“deprived . . . of the opportunity for cure’ ” (Abraham 305 AD2d at
1092; see Ross v Community Gen. Hosp. of Sullivan County, 150 AD2d
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838, 841-842 [3d Dept 1989]; cf. Sinctuski, 44 NY2d at 451-452).
Morever, the statute of limtations on the medical mal practice cause
of action had already expired when defendants failed to send the
addendumto plaintiff’s attorney in late April 2014 and, therefore,
plaintiff cannot invoke the doctrine of equitable estoppel against
def endants on that basis because the purported nisrepresentation could
not have prevented her fromtinely filing the action (see Putter v
North Shore Univ. Hosp., 7 NY3d 548, 552-553 [2006]; Cdark v

Ravi kumar, 90 AD3d 971, 972-973 [2d Dept 2011]). Based upon the
foregoi ng, we conclude that the court erred in denying defendants’
not i on.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal and cross appeals froman order of the Supreme Court, Erie
County (Janmes H. Dillon, J.), entered April 11, 2017. The order,
anong ot her things, granted the notions of defendants Jonathan T.

Ni ckerson and Brian H Fol ey seeking sunmary judgnment di sm ssing the
conpl ai nt agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of plaintiff’s
cross notion on the issue of defendant Mary Beth Li pone’s negligence
with respect to the chain-reaction accident and granting the cross
noti on of defendant Mary Beth Liponme in part and di sm ssing the
conpl ai nt against her insofar as it relates to the accident between
defendant Mary A Hourt and plaintiff, and as nodified the order is
affirmed wi t hout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he sustai ned when the vehicle he was operating was invol ved
in a chain-reaction notor vehicle accident, follow ng which he was
struck by a vehicle while on foot. Al of the parties were driving on
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Sout h Cayuga Road in Amherst, New York, and plaintiff and defendants
Jonat han T. Nickerson and Brian H Foley were stopped in the

nort hbound | ane at the intersection with Coventry Road. Plaintiff was
waiting for an opening in traffic in the opposite direction so he
could make a left turn onto Coventry Road. Soon thereafter, a vehicle
driven by defendant Mary Beth Lipone rear-ended Foley's vehicle, which
caused a chain-reaction collision with Nickerson’s vehicle and then
plaintiff’s vehicle. Plaintiff turned his vehicle onto Coventry Road
and parked and Ni ckerson, Foley, and Lipone pulled off to the side on
Sout h Cayuga Road. Plaintiff called his father and told himthat he
had been in an accident and that he was going to check on the other
drivers and exchange insurance infornmation. He exited his vehicle and
began wal ki ng back toward the other drivers on South Cayuga Road when
he was struck by a vehicle driven by defendant Mary A Hourt.

Plaintiff has no menory of the accidents. Defendants each

noved/ cross-nmoved for summary judgment di smissing the conplaint

agai nst them and plaintiff cross-noved for partial sumrmary judgnent
on the issue of negligence and, in the alternative, to conpel

di scovery. Suprenme Court granted the notions of Nickerson and Fol ey,
deni ed the notion and cross notion of the remai ning def endants, and
granted that part of plaintiff’s cross notion seeking to conpe

di scovery except with respect to N ckerson and Foley. Plaintiff
appeal s, and Hourt and Li pone cross-appeal.

Contrary to plaintiff’s contention on appeal, the court properly
granted the notions of Nickerson and Foley. “[I]n nultiple-car,
chai n-reaction accidents the courts have recogni zed that the operator
of a vehicle which has cone to a conplete stop and is propelled into
the vehicle in front of it as a result of being struck frombehind is
not negligent inasnuch as the operator’s actions cannot be said to be
the proxi mate cause of the injuries resulting fromthe collision”
(Mohamed v Town of N skayuna, 267 AD2d 909, 910 [3d Dept 1999]).
Here, both N ckerson and Fol ey established their entitlenent to
sumary judgnent inasnmuch as they both cane to a conplete stop before
Li pone’ s vehicle rear-ended Fol ey’s vehicle, which was then propelled
into Nickerson’s vehicle, and, in opposition, plaintiff failed to
raise a triable issue of fact (see Zielinski v Van Pelt [appeal No.
2], 9 AD3d 874, 875-876 [4th Dept 2004]; Piazza v D Anna, 6 AD3d 1161,
1162 [4th Dept 2004]).

W agree with plaintiff, however, that he is entitled to partia
sumary judgnent on negligence to the extent that Lipone’s vehicle
rear-ended Foley’s vehicle, thereby starting the chai n-reaction
accident. We therefore nodify the order accordingly. * *[T]he
rearnost driver in a chain-reaction collision bears a presunption of
responsibility’ ” (Ferguson v Honda Lease Trust, 34 AD3d 356, 357 [1st
Dept 2006]), and “[i]t is well established that a rear-end collision
with a stopped or stopping vehicle creates a prim facie case of
negligence with respect to the operator of the noving vehicle, and
i nposes a duty on the operator of the noving vehicle to cone forward
wi th an adequate, [nonnegligent] explanation for the accident” (Barron
v Northtown World Auto, 137 AD3d 1708, 1709 [4th Dept 2016] [internal
guotation marks omtted]). Here, plaintiff met his initial burden of
denonstrating that Lipone was negligent in rear-ending Foley's
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vehi cl e, which undi sputedly caused the chain-reaction accident.
Li pore has not provided any nonnegligent explanation for the collision
and, indeed, it appears fromthe record that Lipone essentially
admtted that she was at fault for rear-ending Foley s vehicle.

Wth respect to Lipone’s cross appeal, we agree with plaintiff
that the court properly denied Lipone’s cross notion to the extent it
relates to the chain-reaction accident inasmuch as there are triable
i ssues of fact whether at |east sonme of plaintiff’s alleged injuries
were caused by that accident (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]). We agree with Li pone, however, that
she is entitled to partial summary judgment dism ssing the conplaint
agai nst her insofar as it relates to the accident between plaintiff
and Hourt, and we therefore further nodify the order accordingly.

Li pone’ s negligence in the chain-reaction accident “did nothing nore
than to furnish the condition or give rise to the occasion by which
[plaintiff’s] injury was made possi ble and whi ch was brought about by
the intervention of a new, independent and efficient cause” (Serrano v
Glray, 152 AD3d 1164, 1165 [4th Dept 2017], |v denied 30 Ny3d 904

[ 2017] [internal quotation marks omitted]), i.e., plaintiff’s conduct
i n wal ki ng back to the accident scene. Prior to plaintiff’s accident
with Hourt, the situation resulting fromthe initial rear-end accident
“ ‘was a static, conpleted occurrence,” . . . [and] ‘[t]he risk
undertaken by plaintiff’ [in wal king back to the rear-end acci dent
scene] was created by hinself” (id.).

Contrary to Hourt’s contention on her cross appeal, the court
properly denied her notion inasnuch as she failed to neet her initia
burden of establishing that the all eged negligence of plaintiff was
the sol e proxi mate cause of the accident and that her “ ‘alleged
negligence, if any, did not contribute to the happeni ng of the
accident’” ” (Burkhart v People, Inc., 106 AD3d 1535, 1536 [4th Dept
2013]). Specifically, Hourt failed to establish in support of her
notion that plaintiff “suddenly darted out” into traffic or that she
conplied with her “duty to see that which through the proper use of
[ her] senses [she] should have seen” (id. [internal quotation marks
omtted]; see Benetatos v Conerford, 78 AD3d 750, 752 [2d Dept 2010]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Suprenme Court, Monroe County
(Thomas E. Moran, J.), rendered April 18, 2016. The judgnent
convi cted defendant, upon a jury verdict, of attenpted robbery in the
third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of attenpted robbery in the third degree (Pena
Law 88 110.00, 160.05). W reject defendant’s contention that Suprene
Court erred in charging the jury on attenpted robbery in the third
degree as a | esser included offense of robbery in the third degree.

“A | esser [included] offense nust be submtted to the jury if (1) it
is actually a | esser included offense of the greater charge, and (2)
the jury is ‘“warranted in finding that the defendant commtted the

| esser but not the greater crime’ . . . , i.e., there is a ‘reasonable
view of the evidence’ to support such a finding” (People v Cabassa, 79
NY2d 722, 728-729 [1992], cert denied sub nom Lind v New York, 506 US
1011 [1992], quoting People v Gover, 57 Ny2d 61, 64 [1982]; see CPL
300.50 [1]). Contrary to defendant’s contention, there is a
reasonabl e view of the trial evidence, which included testinony and
surveillance footage of the incident, to support a finding by the jury
that defendant attenpted to steal property forcibly froma |oss
prevention officer at a Tops Market, but did not succeed in doing so
(see generally People v Leon, 227 AD2d 925, 926 [4th Dept 1996]).

W reject defendant’s further contention that the court erred in
denying his challenge for cause to a prospective juror. “CPL 270.20
(1) (b) provides that a party may chall enge a potential juror for
cause if the juror ‘has a state of mnd that is likely to preclude him
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[or her] fromrendering an inpartial verdict based upon the evidence
adduced at the trial’ ” (People v Harris, 19 NY3d 679, 685 [2012]).
Here, “nothing that [the prospective juror] said raised a serious
doubt as to her ability to render an inpartial verdict” (People v

Fow er - G aham 124 AD3d 1403, 1403 [4th Dept 2015], |v denied 25 NY3d
1072 [2015]; see People v DeFreitas, 116 AD3d 1078, 1079-1080 [3d Dept
2014], lv denied 24 NY3d 960 [2014]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Steuben County Court (Joseph W
Latham J.), rendered Cctober 30, 2013. The judgnment convicted
def endant, upon his plea of guilty, of crimnal mschief inthe third
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of crimnal mschief in the third degree
(Penal Law 8 145.05 [2]). W reject defendant’s contention that his
wai ver of the right to appeal is invalid. Defendant signed a plea
agreenent that required himto waive his right to appeal, and County
Court’s “plea colloquy, together with the witten waiver of the right
to appeal, adequately apprised defendant that ‘the right to appeal is
separate and distinct fromthose rights automatically forfeited upon a
plea of guilty’ ” (People v Kulyeshie, 71 AD3d 1478, 1478 [4th Dept
2010], Iv denied 14 Ny3d 889 [2010]; see People v Bryant, 28 NY3d
1094, 1095-1096 [2016]). Even assunmi ng, arguendo, that defendant’s
chall enges to his Alford plea survive his valid waiver of appeal, we
conclude that those challenges are unpreserved for our review because
defendant failed to raise themas part of a notion to withdraw his
plea or to vacate the judgnment of conviction (see People v MIler, 87
AD3d 1303, 1303-1304 [4th Dept 2011], |v denied 18 NY3d 926 [2012];
Peopl e v Sherman, 8 AD3d 1026, 1026 [4th Dept 2004], |v denied 3 Ny3d
681 [2004]), and this case does not fall within the narrow exception
to the preservation requirenent (see People v Lopez, 71 Ny2d 662, 666
[ 1988]; People v Rivers, 145 AD3d 1591, 1592 [4th Dept 2016], Iv
deni ed 29 NY3d 952 [2017]). Finally, to the extent that defendant’s
i neffective assistance of counsel contention survives his A ford plea
and wai ver of the right to appeal, we conclude that it is wthout
nmerit inasnmuch as the record before us establishes that defendant was
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af forded nmeani ngful representation (see People v Blarr [appeal No. 1],
149 AD3d 1606, 1606 [4th Dept 2017], |v denied 29 Ny3d 1123 [2017]).

Ent er ed: March 23, 2018 Mark W Bennett
Clerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (Diane Y. Devlin, J.), entered July 21, 2017. The order denied
the notion of defendant Diane L. Randazzo for summary judgnent
di sm ssing the conplaint against her and deni ed the cross notion of
plaintiffs for partial summary judgnment on the issue of negligence.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by Angela L. Darnley (plaintiff) in two autonobile
accidents, only one of which is at issue on this appeal. The accident
at issue occurred on May 4, 2013 on Niagara Falls Boul evard, which has
two northbound | anes, two sout hbound | anes, and a center turning | ane,
which is where the accident occurred. Diane L. Randazzo (defendant)
was traveling northbound and entered the center turning | ane so that
she could nmake a left turn into a plaza. Plaintiff was exiting a
busi ness parking lot and intended to turn |eft, headi ng sout hbound.
Traffic was heavy, and the drivers of two vehicles that were in the
nort hbound | anes stopped and waved plaintiff forward. Wen plaintiff
proceeded forward, her vehicle struck defendant’s vehicle. Defendant
noved for summary judgnent dism ssing the conplaint agai nst her, and
plaintiffs cross-noved for partial sunmmary judgnment on the issue of
negl i gence. Suprene Court denied both the notion and cross notion,
and defendant now appeals and plaintiffs cross-appeal .

We conclude that the court properly denied the notion. Defendant
nmet her initial burden by establishing that plaintiff was negligent in
failing to yield the right-of-way, and that there was not hing
def endant coul d have done to avoid the accident. *“Because plaintiff
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was entering the roadway froma parking lot, she was required to yield
the right-of-way to defendant’s vehicle regardl ess of whether it was
inthe curb lane . . . or in the center turn |lane” (Rose v Leberth,
128 AD3d 1492, 1493 [4th Dept 2015]; see Vehicle and Traffic Law

8§ 1143). Defendant also net her initial burden of establishing that
she was not negligent in the operation of her vehicle. She testified
at her deposition that she had travel ed about only 20 feet in the
turning | ane before colliding with plaintiff’s vehicle and that she
was only a car length away from where she was intending to nake a | eft
turn. She testified that she was driving slowy and never saw
plaintiff’s vehicle prior to the inpact. Defendant “thus nmet her
initial burden on the notion by establishing as a matter of |aw that
the sol e proximate cause of the accident was [plaintiff’'s] failure to
yield the right-of-way to her” (Rose, 128 AD3d at 1493 [i nternal
quotation marks omtted]; see Limardi v MLeod, 100 AD3d 1375, 1375
[4th Dept 2012]).

I n opposition to the notion, however, plaintiffs raised a triable
i ssue of fact whether defendant was negligent in the operation of her
vehicle (see generally Zuckerman v Gty of New York, 49 Ny2d 557, 562
[1980]). In particular, plaintiffs raised an issue of fact whether
def endant violated Vehicle and Traffic Law 8 1126 (c), which provides
that drivers may travel in a center turning |lane “for such distance as
is required for safety in preparing to turn left.” Plaintiffs
contended t hat defendant was using the center turning | ane to bypass
the stopped traffic, and they submitted the affidavit of their expert,
who exam ned the accident scene and determ ned that, at the tinme of
t he accident, defendant was 161 feet away from where she woul d nake a
left turn. The expert’s determ nation of distance thus supported
plaintiffs’ contention and contradi cted defendant’s deposition
testinmony that she was only a car length away from where she intended
to turn. Plaintiffs subm ssions were therefore sufficient to raise
an issue of fact whether defendant was negligent in traveling in the
center turning lane for a distance greater than “is required for
safety in preparing to turn left” (id.).

The court |ikew se properly denied plaintiffs’ cross notion.
Plaintiffs failed to neet their initial burden of establishing as a
matter of law that plaintiff’'s actions were not a contributing cause
of the accident. Plaintiffs submtted plaintiff’s deposition
testinmony, which established that plaintiff failed to yield the right-
of -way to defendant (see Vehicle and Traffic Law § 1143; see generally
Sauter v Cal abretta, 90 AD3d 1702, 1703 [4th Dept 2011]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (BRI AN D. d NSBERG COF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Woni ng County
(Mchael M Mhun, A J.), entered Novenber 10, 2016 in a proceeding
pursuant to CPLR article 78. The judgnent dismni ssed the petition.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Menorandum  Petitioner appeals froma judgnment dismssing his
CPLR article 78 petition seeking to annul the Parole Board's
determ nation denying his request for rel ease to parol e supervision.
The Attorney Ceneral has advised this Court that, subsequent to that
deni al and during the pendency of this appeal, petitioner reappeared
before the Parole Board in January 2018, at which tinme he was given an
“ ‘open date’ ” for release. |In view of that reappearance, this
appeal nust be dism ssed as noot (see Matter of Hill v Annucci, 149
AD3d 1540, 1541 [4th Dept 2017]; Matter of Dobranski v Al exander, 69
AD3d 1091, 1091 [4th Dept 2010]). Contrary to petitioner’s
contention, the exception to the nootness doctrine does not apply (see
generally Matter of Hearst Corp. v dyne, 50 Ny2d 707, 714-715
[ 1980]) .

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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C TY OF BUFFALO, THE CROSBY COVPANY, AND

ELLI COTT DEVELOPMENT CO. ,
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LI PPES & LI PPES, BUFFALO (RI CHARD J. LIPPES OF COUNSEL), FOR
PETI TI ONER- PLAI NTI FF- APPELLANT.

TI MOTHY A. BALL, CORPCRATI ON COUNSEL, BUFFALO (JESSICA M LAZARI N OF
COUNSEL), FOR RESPONDENT- DEFENDANT- RESPONDENT CI TY OF BUFFALO

Appeal froma partial order and judgnent (one paper) of the
Suprene Court, Erie County (Catherine R Nugent Panepinto, J.),
entered Septenber 21, 2016 in a hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action. The partial order and judgnent denied
the petition/conplaint wiwth respect to respondent-defendant Ellicott
Devel oprment Co.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Menorandum  The chal | enge of petitioner-plaintiff (petitioner)
to the determnation of the Common Council of respondent-defendant
Cty of Buffalo is noot because petitioner did not seek any injunctive
relief fromthis Court during the pendency of this appeal, and the
subj ect buil ding has been denolished (see Ctizens for St. Patrick’s v
City of Watervliet Cty Council, 126 AD3d 1159, 1160 [3d Dept 2015];
Solow v Inre Beauty Sal on, 34 AD2d 901, 901 [1st Dept 1970]; see al so
Lubell e v Rochester Preserv. Bd., 158 AD2d 975, 976 [4th Dept 1990],
v denied 75 Ny2d 710 [1990]; see generally Matter of Hearst Corp. v
Clyne, 50 Ny2d 707, 714 [1980]). This appeal nust therefore be
di sm ssed.

Contrary to petitioner’s contention, “the exception to the
noot ness doctrine does not apply because ‘[t]here is a realistic
i kelihood that the issues presented here will recur [in other cases]
wi th an adequately devel oped record and with a tinmely opportunity for
review " (Matter of Citineighbors Coalition of Historic Carnegie Hil
v New York Gty Landmarks Preserv. Conmm., 2 Ny3d 727, 730 [2004]; see
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general ly Hearst Corp., 50 Ny2d at 714-715).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Donna M
Siwek, J.), entered April 11, 2017. The order granted the notion of
def endant to disnmiss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n Novenber 2016, plaintiff commenced this action
al l eging that defendant’s negligence caused a notor vehicle accident
in which she was injured. The accident occurred in Cctober 2014 in
Buf fal o. Defendant noved to dismss the conplaint pursuant to CPLR
3211 (a) (1) and (5), asserting that, in January 2016, plaintiff in
exchange for $25,000 had executed a general release stating, inter
alia, that defendant was rel eased and forever discharged from any
l[iability of any kind related to the accident. Suprene Court granted
the nmotion, and we affirm

“Where, as here, the |l anguage of a release is clear and
unanbi guous, the signing of a release is a jural act binding on the
parties” (Marlowe v Mihl nickel, 294 AD2d 830, 831 [4th Dept 2002]
[internal quotation marks omitted]; see Booth v 3669 Del aware, 242
AD2d 921, 921-922 [4th Dept 1997], affd 92 Ny2d 934 [1998]; Mangini v
McClurg, 24 NY2d 556, 563 [1969]). “[A] general release is governed
by principles of contract |law (Mangini, 24 NY2d at 562) and “ ‘should
not be set aside unless plaintiff denonstrates duress, illegality,
fraud, or mutual m stake’ ” (Schroeder v Connelly, 46 AD3d 1439, 1440
[4th Dept 2007]; see Mangini, 24 Ny2d at 563). “Strong policy
consi derations favor the enforcenent of [rel ease] agreenments” (Denburg
v Parker Chapin Flattau & Klinpl, 82 Ny2d 375, 383 [1993]), and “[a]
rel ease ‘should never be converted into a starting point for . . .
[itigation except under circunstances and under rules which would
render any other result a grave injustice’ ” (Centro Enpresari al
Cenpresa S.A. v América Myvil, S.A B. de C. V., 17 NY3d 269, 276
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[2011]). Inasnmuch as plaintiff has failed to allege or set forth any
grounds to invalidate the release, the terns thereof bar this action,
and thus the court properly granted the notion. “At best, plaintiff[]
ha[s] established a nere unilateral mstake . . . with respect to the
meani ng and effect of the release. Such a m stake does not constitute
an adequate basis for invalidating a clear, unanbiguous and validly
executed rel ease” (Booth, 242 AD2d at 922).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Jefferson County Court (Kim H
Martusewi cz, J.), rendered February 19, 2016. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree and crim nal possession of a controlled
substance in the third degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, the plea is vacated, and the matter
isremtted to Jefferson County Court for further proceedings on the
i ndi ct nment.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of one count of crimnal sale of a controlled
substance in the third degree (Penal Law 8§ 220.39 [1]) and two counts
of crimnal possession of a controlled substance in the third degree
(8 220.16 [1]). During the plea colloquy, defendant adnmitted to
possessing cocaine with the intent to sell, but he denied that he sold
the cocaine. After County Court stated that it would not accept his
plea, it again asked defendant whether he sold the cocaine, and
def endant answered “yes.” Defendant informed that court, however,
that he was pleading guilty only because he could “no | onger go
forward to proceed to trial with the |level of corruption and
mal i ci ousness being used to prosecute” him The court neverthel ess
accepted his plea.

Al t hough defendant never noved to withdraw his guilty plea, this
case falls within the exception to the preservation requirement that
was carved out by the Court of Appeals in People v Lopez (71 Ny2d 662,
666 [1988]), which permts appellate review of the sufficiency of a
pl ea allocution despite the absence of such a notion, where the
recitation of facts elicited during the plea allocution “clearly casts
significant doubt upon the defendant’s guilt or otherwise calls into
guestion the voluntariness of the plea.” Under such circunstances, if
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the court fails to conduct “further inquiry to ensure that [the]

def endant understands the nature of the charge and that the plea is
intelligently entered . . . , the defendant may chal |l enge the
sufficiency of the allocution on direct appeal, notw thstanding that a
formal postallocution notion was not made” (id.).

Here, defendant’s statenents throughout the plea proceeding
called his guilt into question and suggested that his plea was not
voluntary. After defendant denied selling the cocaine, the court did
not conduct any further inquiry other than to reiterate that, wthout
an admi ssion of guilt, there could be no plea. |ndeed, the court
“failed to informdefendant that, if what he said was true, he was not
guilty of the crinme charged and to ask hi mwhether, under those
circunstances, he still wshed to plead guilty” (People v Davis, 176
AD2d 1236, 1237 [4th Dept 1991]). Mreover, the court failed to make
any further inquiry into defendant’s statenment that he believed that
he was being conpelled to plead guilty. Thus, considering the plea
al l ocution as a whole, we conclude that the court failed to ensure
that the plea was knowing, intelligent and voluntary (see People v
Al eman, 43 AD3d 756, 757 [1lst Dept 2007]). W therefore reverse the
j udgnment, vacate defendant’s plea, and remt the matter to County
Court for further proceedings on the indictnent.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Yates County Court (Jason L. Cook
J.), dated April 10, 2017. The order, inter alia, granted the notion
of defendant for suppression of evidence and statenents.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed and the indictnent is disnm ssed.

Menmorandum  The Peopl e appeal froman order that, inter alia,
suppressed physical evidence, as well as statenents nade by defendant.
In February 2016, an Ontario County Sheriff’s Deputy drove to
defendant’s hone to discuss a matter unrelated to this case. As the
deputy pulled onto defendant’s street, he observed an “hysterical”
woman wavi ng and pointing at a black sedan that was entering the
roadway froma driveway. Wthout speaking to her, the deputy
activated the overhead |lights of his patrol vehicle and stopped the
bl ack sedan. Its driver, defendant, subsequently failed a field
sobriety test and nade statenents to another officer, and a bl ood draw
i ndicated that he was intoxicated. Thereafter, defendant was indicted
on two counts of aggravated driving while intoxicated (Vehicle and
Traffic Law 8§ 1192 [2-a] [a], [b]), and one count each of driving
while intoxicated (8 1192 [3]) and endangering the welfare of a child
(Penal Law § 260.10 [1]).

Contrary to the People s contention, County Court properly
suppressed the physical evidence and statenents. The police nay stop
a vehicle “when there exists at | east a reasonabl e suspicion that the
driver or occupants of the vehicle have commtted, are commtting, or
are about to commt a crine” (People v Spencer, 84 Ny2d 749, 753
[ 1995], cert denied 516 US 905 [1995]; see People v Robinson, 122 AD3d
1282, 1283 [4th Dept 2014]). W conclude that the actions of the
“hysterical” worman, wi thout nore, did not provide the deputy with
reasonabl e suspicion to justify the stop of the vehicle (see People v
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Reyes, 69 AD3d 523, 526-527 [1st Dept 2010], appeal dism ssed 15 NY3d
863 [2010]; cf. People v Rosa, 67 AD3d 440, 440 [1lst Dept 2009], Iv
deni ed 14 NY3d 773 [2010]; People v Gardner, 16 AD3d 117, 117 [1st

Dept 2005], Iv denied 4 NY3d 853 [2005]). W note that, although the
police may al so stop a vehicle where there is probable cause to
believe that its driver commtted a traffic violation (see People v
Robi nson, 97 Ny2d 341, 349 [2001]; People v East, 119 AD3d 1370, 1371
[4th Dept 2014]), here, the deputy testified at the suppression
hearing that he had not w tnessed such a violation before he initiated
the stop by activating his overhead |ights.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered July 8, 2014. The judgnment convicted
def endant, upon a jury verdict, of manslaughter in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdi ct of manslaughter in the first degree (Penal Law 8§ 125.20 [1]),
def endant contends that the evidence is not legally sufficient with
respect to the issue of intent, and that it is not legally sufficient
to disprove his justification defense beyond a reasonabl e doubt. W
reject those contentions. Viewing the evidence in the Iight nost
favorabl e to the People (see People v Contes, 60 Ny2d 620, 621
[1983]), we conclude that the evidence is “legally sufficient to
di sprove defendant’s justification defense . . . , and to establish
that he intended to cause serious physical injury when he stabbed the
victin in the neck and torso with a knife (People v Wllians, 134
AD3d 1572, 1573 [4th Dept 2015]). Indeed, we note that the victimwas
st abbed between 13 and 16 tines, and the w tnesses agree that
def endant was the first person to use a weapon, while the victimwas
unarmed. Furthernore, viewi ng the evidence in light of the elenments
of the crinme as charged to the jury (see People v Daniel son, 9 NY3d
342, 349 [2007]), we further conclude that the jury did not fail “to
gi ve the evidence the weight it should be accorded when it determ ned
that he intended to cause serious physical injury . . . and when it
rejected his justification defense” (People v Ford, 114 AD3d 1273,
1275 [4th Dept 2014], |v denied 23 NY3d 962 [2014]), and thus the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

W reject defendant’s contention that Suprene Court erred in
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refusing to suppress statenents that he nade to a police officer while
the officer was transporting him and while the officer was with

def endant when he was exam ned at the hospital. The evidence at the
heari ng establishes that those statenents were spontaneous, i.e., they
were “in no way the product of an interrogation environnent, [or] the
result of express questioning or its functional equivalent” (People v
Harris, 57 Ny2d 335, 342 [1982], cert denied 460 US 1047 [1983]
[internal quotation nmarks omtted]; see People v Rivers, 56 NY2d 476,
480 [1982], rearg denied 57 Ny2d 775 [1982]; People v Dawson, 149 AD3d
1569, 1570-1571 [4th Dept 2017], |v denied 29 Ny3d 1125 [2017]).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Onondaga County Court (Thomas J.
Mller, J.), rendered Cctober 1, 2015. The judgnent convicted
def endant, upon his plea of guilty, of aggravated vehicul ar hom cide
and driving while intoxicated, a class E fel ony.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of aggravated vehi cul ar hom ci de (Penal Law
§ 125.14 [1]) and driving while intoxicated as a class E fel ony
(Vehicle and Traffic Law 88 1192 [2]; 1193 [1] [c] [i] [A]). Contrary
to the contention in defendant’s main and pro se supplenmental briefs,
the record establishes that defendant knowi ngly, voluntarily and
intelligently waived his right to appeal (see People v Taggart, 124
AD3d 1362, 1362 [4th Dept 2015]; see generally People v Lopez, 6 NY3d
248, 256 [2006]), and that valid waiver forecloses defendant’s
chall enge to the severity of his sentence (see Lopez, 6 NY3d at 255;
Peopl e v Hidal go, 91 Ny2d 733, 737 [1998]). Defendant further
contends in his pro se supplenental brief that he was denied effective
assi stance of counsel at sentencing. Even assum ng, arguendo, that
defendant’s contention survives his guilty plea and valid waiver of
the right to appeal, “we conclude that defendant’s challenges to
counsel’s conduct at sentencing do not warrant reversal or
nodi fication of the judgment[] of conviction” (People v MFarley, 144
AD3d 1521, 1522 [4th Dept 2016]).

We note that the uniform sentence and conmitment form contains an
i naccurate citation to Penal Law § 125.15 for aggravated vehicul ar
hom cide rather than the correct citation, Penal Law 8 125.14. The
uni form sentence and comm tnent form nmust therefore be anended to
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correct that clerical error (see People v Cruz, 144 AD3d 1494, 1495
[4th Dept 2016]; People v Hawkins, 70 AD3d 1389, 1389 [4th Dept 2010],
| v deni ed 14 NY3d 888 [2010]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered March 23, 2017. The judgnent convicted
def endant, upon his plea of guilty, of attenpted nenacing a police
of ficer or peace officer.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menmorandum  On appeal from a judgnment convicting himupon his
plea of guilty of attenpted nenacing a police officer or peace officer
(Penal Law 88 110.00, 120.18), defendant contends that the indictnent
nmust be di sm ssed because the prosecutor failed to informthe grand
jury of defendant’s request pursuant to CPL 190.50 (6) to cal
W tnesses to the incident giving rise to the charges in the
indictment. Contrary to the People’s assertion, we concl ude that
defendant’ s contention “concerns the integrity of the grand jury
proceeding . . . , and it therefore survives defendant’s guilty plea”
(People v Rigby, 105 AD3d 1383, 1383 [4th Dept 2013], |v denied 21
NY3d 1019 [2013]; cf. People v McConmons, 119 AD3d 1085, 1085 n [3d
Dept 2014]; see generally People v Hll, 5 Ny3d 772, 773 [2005], affg
8 AD3d 1076 [4th Dept 2004]). Nevertheless, defendant’s contention is
wi thout merit inasmuch as the prosecutor properly inforned the grand
jury of his request to call the witnesses (see CPL 190.50 [6]; R gby,
105 AD3d at 1383-1384). The record establishes that defendant
requested in witing that the grand jury cause certain persons to be
called as witnesses, and that the prosecutor read defendant’s request
to the grand jury and afforded the grand jury the opportunity to
determ ne whether it wanted to hear testinony fromthose persons. “By
pl eading guilty, defendant forfeited his further contention that the
i ndi ctment shoul d be di sm ssed because the prosecutor failed to
i ntroduce excul patory evidence before the grand jury” (R gby, 105 AD3d
at 1384).
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Finally, we reject defendant’s challenge to the legality and the
severity of the sentence. County Court inposed the |egal m ninmm
sentence for a class E felony commtted by a second fel ony of fender
(see Penal Law 88 70.06 [3] [e]; [4] [b]; 110.05 [6]; 120.18) and,
therefore, there is no basis for the exercise of our authority to
reduce the sentence as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [Db]; People v Barber, 106 AD3d 1533,

1533- 1534 [4th Dept 2013]; People v Furman, 294 AD2d 848, 849 [4th
Dept 2002], |v denied 98 NYy2d 696 [2002]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Herkinmer County Court (John H
Crandall, J.), rendered February 17, 2017. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of burglary in the third degree (Penal Law
8§ 140.20). Defendant failed to preserve for our review his contention
that the guilty plea was not knowingly, intelligently, and voluntarily
entered inasnuch as he failed to nove to withdraw the plea or to
vacate the judgnent of conviction on the grounds advanced on appea
(see CPL 470.05 [2]; People v Landry, 132 AD3d 1351, 1351 [4th Dept
2015], Iv denied 26 Ny3d 1089 [2015]; People v Wlson, 117 AD3d 1476,
1477 [4th Dept 2014]). W decline to exercise our power to review
that contention as a matter of discretion in the interest of justice
(see CPL 470.15 [3] [c]).

Def endant’ s contention that the superior court information is
jurisdictionally defective is not properly before us. “The
[informati on] was superseded by the indictnent to which defendant
pl eaded guilty, and he therefore may not chall enge” the information on
appeal (People v Anderson, 90 AD3d 1475, 1477 [4th Dept 2011], Iv
deni ed 18 NY3d 991 [2012]; see People v Mtchell, 132 AD3d 1413, 1416
[4th Dept 2015], Iv denied 27 NY3d 1072 [2016]).

Def endant’ s contention that defense counsel was ineffective in
failing to communicate with him* ‘involve[s] matters outside the
record on appeal and therefore nust be raised by way of a notion
pursuant to CPL article 440" 7 (People v Rausch, 126 AD3d 1535, 1536
[4th Dept 2015], Iv denied 26 NY3d 1149 [2016]). Finally, defendant’s
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sentence is not unduly harsh or severe.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Cayuga County Court (Thomas G
Leone, J.), rendered March 14, 2017. The judgnent convicted
def endant, upon his plea of guilty, of driving while intoxicated, as a
class E felony.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of driving while intoxicated (Vehicle and
Traffic Law 8 1192 [3]). Contrary to defendant’s contention, by
pl eading guilty, he forfeited his right to claimthat he was deprived
of a speedy trial under CPL 30.30 (see People v Walter, 138 AD3d 1479,
1479 [4th Dept 2016], |v denied 27 NY3d 1141 [2016]). Defendant coul d
not validly reserve his right to appellate review of his statutory
speedy trial claim®“by obtaining the consent of the prosecutor and the
approval of [County Court] at the tine the plea [was] entered” (People
v OBrien, 56 Ny2d 1009, 1010 [1982]; see People v Perez, 51 AD3d 824,
824 [2d Dept 2008], |lv denied 11 NY3d 740 [2008]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., SMTH, PERADOTTO, CARNI, AND DEJOSEPH, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KEI ON L. PETERSQON, DEFENDANT- APPELLANT.

KI MBERLY J. CZAPRANSKI, FAI RPORT, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (SCOTT MYLES OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Janes J.
Pi anpi ano, J.), rendered Cctober 14, 2014. The judgnent convi cted
def endant, upon a nonjury verdict, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the law, the indictrment is dismssed, and the
matter is remtted to Monroe County Court for proceedi ngs pursuant to
CPL 470. 45.

Menorandum  On appeal froma judgment convicting himafter a
nonjury trial of crimnal possession of a weapon in the second degree
(Penal Law 8§ 265.03 [3]), defendant contends that the conviction is
not supported by legally sufficient evidence. W agree. Defendant
was charged along with three others with various of fenses based on
al l egations that they were in a vehicle and possessed, inter alia, an
assault weapon. We previously concluded in the appeal of a
codef endant that the evidence was not legally sufficient to support
his conviction based on his possession of the same weapon under the
same circunstances, inasnmuch as the evidence did not support a finding
of constructive possession of the weapon and the statutory presunption
of possession set forth in Penal Law 8 265.15 (3) did not apply
(People v WIlingham 158 AD3d 1158, —[4th Dept 2018]). Thus, for
the reasons stated in our decision in the codefendant’s appeal (id. at
—, we conclude that defendant’s conviction is also not supported by
legally sufficient evidence. W therefore reverse the judgnent and
di sm ss the indictnent.

Def endant’ s remai ning contentions are academc in |ight of our
determ nation

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF JOSHUA W, JR

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

JOSHUA W, SR, RESPONDENT- APPELLANT.

ERI CKSON WEBB SCOLTON & HAJDU, LAKEWOCD (LYLE T. HAJDU OF COUNSEL),
FOR RESPONDENT- APPELLANT.

VENDY G PETERSQN, OLEAN, FOR PETI TI ONER- RESPONDENT.

STEVEN J. LORD, FRANKLI NVILLE, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Cattaraugus County
(M chael L. Nenno, J.), entered January 5, 2017 in a proceedi ng
pursuant to Social Services Law 8 384-b. The order, anong ot her
things, term nated respondent’s parental rights with respect to the
subj ect child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceedi ng pursuant to Social Services Law
8 384-Db, respondent father appeals froman order that, inter alia,
term nated his parental rights with respect to the subject child on
t he ground of permanent neglect and freed the child for adoption.
Contrary to the father’s contention, petitioner established
“ *by clear and convincing evidence that it made diligent efforts to
encourage and strengthen the relationship between [the father] and the
child 7 (Mwatter of Alex C, Jr. [Alex C., Sr.], 114 AD3d 1149, 1149-
1150 [4th Dept 2014], lv denied 23 NY3d 901 [2014]; see § 384-b [ 3]
[g] [1]; [7] [a]). Anong other things, petitioner arranged for the
father’s psychol ogi cal exam nation, facilitated supervised visitation
bet ween the father and the child, attenpted unsupervised visits, and
provided referrals for various services.

Furthernore, “[a]lthough [the father] participated in [sone of]
the services offered by petitioner, [he] failed to address
successfully the problens that led to the renoval of the child[ ] and
continued to prevent [his] safe return” (Matter of Joanna P. [Patricia
M], 101 AD3d 1751, 1752 [4th Dept 2012], |v denied 20 NY3d 863 [2013]
[internal quotation marks omtted]; see Matter of Christian C -B
[Christopher V.B.], 148 AD3d 1775, 1777 [4th Dept 2017], |Iv denied 29
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NY3d 917 [2017]; Matter of N cholas B. [Eleanor J.], 83 AD3d 1596,
1597 [4th Dept 2011], Iv denied 17 NY3d 705 [2011]). Wile the father
conpl eted parenting classes and a donestic violence class, he did not
successfully conplete nmental health treatnment or addiction and
substance abuse treatnent, and evidence that he was “ ‘inconsistently
appl yi ng the knowl edge and benefits [he] obtained fromthe services
provi ded [and] arguing with various service providers and

prof essionals’ sufficiently supported a finding that [he] failed to
articulate a realistic plan for the child[ ]’s return to [his] care”
(Matter of CGerald G [Orena G ], 91 AD3d 1320, 1321 [4th Dept 2012],
v denied 19 NYy3d 801 [2012]). The record contains no evidence that
the father “provide[d] any ‘realistic and feasible alternative to
having the child[ ] remain in foster care until the [father]’s rel ease
fromprison,” which “supports a finding of permanent neglect” (Mtter
of Gena S. [Karen M ] [appeal No. 1], 101 AD3d 1593, 1594 [4th Dept
2012], Iv dismssed 21 NY3d 975 [2013]; see Social Services Law

8§ 384-b [7] [c]; Alex C, Jr., 114 AD3d at 1150).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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I N THE MATTER OF BONFRI DA F. KAKWAYA,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER
JOSEPH TW NAMATSI KO, RESPONDENT- APPELLANT,

AND ONONDAGA COUNTY DEPARTMENT OF SOCI AL SERVI CES,
RESPONDENT- RESPONDENT.

D.J. & J.A CI RANDO, ESQS., SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR
RESPONDENT- APPEL LANT.

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE (DANI ELLE K. BLACKABY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

ARLENE H. BRADSHAW SYRACUSE, ATTORNEY FOR THE CHI LDREN.

Appeal from an order of the Fam |y Court, Onondaga County (Julie
A. Cecile, J.), entered July 26, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, inter alia, granted sole |ega
and physical custody of the subject children to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner nother conmenced these proceedi ngs
seeking primary physical custody of the two subject children, and an
order enforcing her visitation rights as set forth in a prior custody
order entered on the stipulation of the parties. Respondent father
appeals froman order that, inter alia, granted the nother sole | ega
and physical custody of the subject children and directed that the
father have significant visitation. W note at the outset that the
father does not “dispute that there was a sufficient change in
ci rcunst ances since the prior order, and thus the issue before us is
whether [Fam |y Court] properly determined that the best interests of
the children woul d be served by a change in” custody (Matter of Col da
v Radtke, 112 AD3d 1378, 1378 [4th Dept 2013]).

Contrary to the father’s contention, “the deterioration of the
parties’ relationship and their inability to coparent renders the
exi sting joint custody arrangenment unworkable” (Matter of York v
Zullich, 89 AD3d 1447, 1448 [4th Dept 2011]; see Matter of Warren v
MIler, 132 AD3d 1352, 1353 [4th Dept 2015]). We reject the father’s
further contention that the court erred in granting the nother sole
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custody of the children. The court’s custody determ nation, which was
“based in |large part upon the court’s firsthand assessnent of the
character and credibility of the parties, is entitled to great
deference” (Matter of Thayer v Thayer, 67 AD3d 1358, 1359 [4th Dept
2009]), and we perceive no basis to disturb the court’s determ nation
where, as here, it is supported by a sound and substantial basis in
the record (see Matter of Dubuque v Bremller, 79 AD3d 1743, 1744 [4th
Dept 2010]).

Finally, the father failed to preserve for our review his
contention that the court erred in failing to conduct a Lincoln
heari ng i nasmuch as he did not request such a hearing (see Matter of
G eel ey v Tucker, 150 AD3d 1646, 1647 [4th Dept 2017]; WMatter of
Thill man v Mayer, 85 AD3d 1624, 1625 [4th Dept 2011]). *“In any event,
based on the child[ren]’s young age[s], we perceive no abuse of
di scretion in the court’s failure to conduct a Lincoln hearing”

(Thill man, 85 AD3d at 1625).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court
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CARTER HALL, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
MCDONALD S CORPORATI ON, MACDO FOCDS, | NC.,

MCDONALD S USA, LLC, HARRY SCHATMEYER, |11
AND DARRI N GLASS, DEFENDANTS- RESPONDENTS.

GRECO TRAPP, PLLC, BUFFALO (DUANE D. SCHOONVAKER COF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

LI TTLER MENDELSON, P.C., FAIRPORT (JESSICA F. PIZZUTELLI OF COUNSEL),
FAI RPORT, FOR DEFENDANTS- RESPONDENTS MCDONALD S CORPORATI ON AND
MCDONALD S USA, LLC

LECLAI R RYAN, A PROFESSI ONAL CORPORATI ON, ROCHESTER (CHRI STI NA L.
SHI FTON OF COUNSEL), FOR DEFENDANTS- RESPONDENTS MACDO FOODS, | NC.,
HARRY SCHATMEYER, |11 AND DARRI N GLASS.

Appeal from an order of the Suprenme Court, Erie County (John F
O Donnell, J.), entered Novenber 14, 2016. The order granted the
respective notions of defendants to dism ss the conplaint agai nst
t hem

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeki ng damages
based on his allegedly inproper term nation as a manager of severa
McDonal d’ s restaurants operated by defendant Macdo Foods, |nc. under
franchi se agreenents with defendants MDonal d’ s Corporation and
McDonal d’s USA, LLC. Suprene Court properly granted defendants’
respective notions to dismss the conplaint against themfor failure
to state a cause of action. On a CPLR 3211 (a) (7) notion to dismss,
“Iw] e accept the facts as alleged in the conplaint as true, accord
plaintiff[] the benefit of every possible favorable inference, and
determ ne only whether the facts as alleged fit within any cogni zabl e
| egal theory” (Leon v Martinez, 84 Ny2d 83, 87-88 [1994]). As the
court properly determ ned, New York does not recognize a cause of
action for unfair discharge. Indeed, it is well established that,
“where an enploynent is for an indefinite termit is presuned to be a
hiring at will which may be freely term nated by either party at any
time for any reason or even for no reason,” (Mirphy v Arerican Hone
Prods. Corp., 58 Ny2d 293, 300 [1983]), with exceptions not applicable
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here (see e.g. Executive Law §8 296). Contrary to plaintiff’s
contention, “[t]ort causes of action alleging . . . prima facie tort
‘cannot be allowed in circunvention of the unavailability of a tort
claimfor wongful discharge or the contract rule against liability
for discharge of an at-will enployee’ ” (Rich v CooperVision, Inc.,
198 AD2d 860, 861 [4th Dept 1993], quoting Mirphy, 58 NY2d at 304; see
Ingle v G anore Motor Sales, Inc., 73 Ny2d 183, 188-189 [1989];
Peterec-Tolino v Harap, 68 AD3d 1083, 1084 [2d Dept 2009]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



MOTI ON NO. (1274/17) KA 13-01173. -- THE PEOPLE OF THE STATE OF
NEW YORK, RESPONDENT, V TRELLIS PRESSLEY, DEFENDANT- APPELLANT. - -
Motion for reargunent be and the sanme hereby is granted and, upon
reargumnent, the nenorandum and order entered Decenber 22, 2017
(156 AD3d 1384) is anmended by deleting the ordering paragraph and
substituting the foll ow ng ordering paragraph “that the case is
hel d, decision is reserved and the matter is remtted to Suprene
Court, Monroe County, for further proceedings in accordance with
the foll owi ng nenorandum” and by addi ng the foll ow ng paragraph
after the second paragraph of the nenorandum

“We further agree with defendant that the court erred in
requiring himto proceed pro se on the People’ s notion to conpe
himto submt to a buccal swab for DNA testing (see People v
Smth, 30 NY3d 626, 628-629 [2017]). Contrary to the People’s
contention, the court’s error cannot be deened harml ess, inasnuch
as the evidence apart fromthe DNA evidence is not overwhel m ng,
and there is a reasonable possibility that the error contri buted
to the conviction (cf. Wardlaw, 6 NY3d at 559; see generally
People v Austin, 30 NY3d 98, 106 [2017]). W therefore hold the
case, reserve decision, and remit the natter to Suprene Court for
further proceedings on the People’ s notion follow ng the
assi gnment of counsel to represent defendant thereon.”
The notion is otherw se denied. PRESENT: WHALEN, P.J., SM TH,

LI NDLEY, NEMOYER, AND CURRAN, JJ. (Filed Mar. 23, 2018.)
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