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PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Allegany County
(Thomas P. Brown, A J.), entered June 28, 2017. The order, inter
alia, granted the petition for the acquisition of easenents.

It is hereby ORDERED that the order so appealed fromis reversed
on the law wi thout costs and the petition is di sm ssed.

Opi ni on by NeMover, J.:

Petitioner National Fuel Gas Supply Corporation wants to build an
interstate gas pipeline that would run, in part, across the |and of
Joseph A. Schueckl er and Theresa F. Schueckl er (respondents). The
State of New York, however, has bl ocked the entire pipeline project by
denying petitioner the necessary environnental permts.

Not wi t hst andi ng the barrier posed by the State’s regulatory action,
petitioner still seeks to acquire easenents over respondents’ |and by
em nent domain. This appeal therefore presents a novel question of
condemmation law. can a corporation involuntarily expropriate

privatel y-owned | and when the underlying public project cannot be
lawful Iy constructed? W answer that question firmy in the negative.

This case lies at the intersection of federal |aw governing
interstate pipeline construction and state | aw governi ng em nent
domai n procedure. In order to properly contextualize the underlying
facts and the parties’ argunments, we will first sketch out the
applicabl e statutory frameworKk.
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A. Federal Interstate Pipeline Construction Law

The regul atory process for constructing a natural gas pipeline
across state lines is spelled out in the federal Natural Gas Act (NGA)
(15 USC § 717 et seq.). Under the NGA, a conpany w shing to construct
such a pipeline nust apply for a “certificate of public convenience
and necessity” (certificate) fromthe Federal Energy Regul atory
Comm ssion (FERC) (15 USC § 717f [c], [d]). Follow ng the necessary
review and public hearing, “the application shall be decided in
accordance with the procedure provided in subsection (e) of [section
717f] and such certificate shall be issued or denied accordingly”

(8 717f [c] [1] [B]).

Subsection (e) of section 717f, in turn, says as follows:

“a certificate shall be issued to any qualified applicant

t herefor, authorizing the whole or any part of the .
construction . . . covered by the application, if it is
found that the applicant is able and willing properly to do
the acts and to performthe service proposed and to conform
to the provisions of [the NGA] and the requirenments, rules,
and regul ations of the [ FERC] thereunder, and that the
proposed . . . construction . . . , to the extent authorized
by the certificate, is or wwll be required by the present or
future public conveni ence and necessity; otherw se such
application shall be denied. The [FERC] shall have the
power to attach to the issuance of the certificate and to
the exercise of the rights granted thereunder such
reasonabl e terns and conditions as the public conveni ence
and necessity may require.”

The inport of a valid and effective certificate cannot be overstated

in this context, for the NGA explicitly provides that “[n]o

natural -gas conpany . . . shall . . . undertake the construction or

extension of any [pipeline] facilities . . . unless there is in force
. . acertificate of public convenience and necessity issued by the

[FERC] aut hori zing such acts” (15 USC §8 717f [c] [1] [A] [enphasis

added] ) .

In exercising its power conferred by section 717f (e) to
condition a certificate “[i]n conjunction with the . . . review of a
natural gas project application, [the FERC] nust ensure that the
project conplies with the requirenents of all relevant federal |aws,
including . . . the Cean Water Act (CWA) [33 USC § 1251 et seq.]”
(I'slander E. Pipeline Co., LLC v Connecticut Dept. of Envtl.
Protection, 482 F3d 79, 84 [2d Cir 2006]). Insofar as relevant here,
the CM obligates “[a]lny applicant for a Federal license or permt to
conduct any activity including, but not limted to, the construction
or operation of facilities, which may result in any discharge into the
navi gabl e waters” — such as the construction of an interstate natura
gas pipeline — to obtain a water quality certification (WX) from each
affected State (33 USC § 1341 [a] [1]). |If a WQC is granted, the
affected State certifies that the pipeline will be built and operated
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in a manner that conplies with the CWA's “effluent limtations and
ot her pollutant control requirenments, including state-adm nistered
wat er quality standards” (Del aware Ri verkeeper Network v Federal
Energy Regul atory Conmm., 857 F3d 388, 393 [DC Cir 2017]).

Critically, however, the CM provides that “[n]o |icense or
permt shall be granted if [a WQC] has been denied by the State” (33
USC 8§ 1341 [a] [1]). It therefore follows that, given the
requi rements of both the NGA (15 USC § 717f [e]) and the CWA (33 USC
§ 1341 [a] [1]), the FERC nust condition the construction of an
interstate natural gas pipeline upon the issuance of a WQC by each
affected State (see Del aware Ri verkeeper Network, 857 F3d at 397-399;
see generally Islander E. Pipeline Co., LLC, 482 F3d at 84). Indeed,
the DC Circuit has strongly inplied that the FERC s failure to inpose
such a condition would effectively render the certificate void (see
Del awar e Ri ver keeper Network, 857 F3d at 399).

B. State Em nent Donmin Law

When a “corporation is unable to agree for the purchase of any
real property required for the [construction of a pipeline], it shal
have the right to acquire title thereto by condemati on”
(Transportati on Corporations Law 8§ 83; see generally Iroquois Gas
Corp. v Jurek, 30 AD2d 83, 84-89 [4th Dept 1968]).! A “two-step
process” for any such condemation is set out in the Em nent Domain
Procedure Law (Matter of City of New York [Grand Lafayette Props.
LLC], 6 NY3d 540, 543 [2006]). “First, under EDPL article 2, the
condemmor nust make a deternmination to condemn the property either by
using the hearing and findi ngs procedures of EDPL 203 and 204 or by
following an alternative procedure permtted by EDPL 206" (id.).
“Second, pursuant to EDPL article 4, the condemor nust seek the
transfer of title to the property by commencing a judicial proceeding
known as a vesting proceeding” (id.). Wen a condemmor invokes an
alternative procedure authorized by EDPL 206 (i.e., an exenption from
t he standard condemnati on procedure of EDPL 203 and 204), the

! Contrary to the dissent’s intimtions, federal |aw confers
no broader right to em nent domain than does state law. 1In fact,
the rel evant federal em nent domain statute explicitly provides
that “any action or proceeding for [em nent domain to build a
pipeline] in the district court of the United States shal
conformas nearly as may be with the practice and procedure in
simlar action or proceeding in the courts of the State where the
property is situated” (15 USC 8§ 717f [h]). “[State] |aw,
therefore, controls the issues in this case” regarding
petitioner’s entitlenent to em nent domain (Tennessee Gas
Pipeline Co. v 104 Acres of Land More or Less, in Providence
County of State of R 1., 780 F Supp 82, 85 [D RI 1991] [applying
Rhode Island |aw in federal condemation proceedi ng under section
717f (h)], citing, inter alia, Mssissippi R ver Transm ssion
Corp. v Tabor, 757 F2d 662, 665 n 3 [5th Cir 1985] [applying
Loui siana law in federal condemnati on proceedi ng under section
717f (h)]).
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condemmee may obtain judicial review of the condenmmor’s entitlenment to
an EDPL 206 exenption by raising the issue in its answer to the
condemmor’s EDPL article 4 vesting petition (see Matter of Rockl and
County Sewer Dist. No. 1 v J. & J. Dodge, 213 AD2d 409, 410 [2d Dept
1995]; Matter of Town of Coxsackie v Dernier, 105 AD2d 966, 966-967
[3d Dept 1984]; see e.g. Matter of Eagle Cr. Land Resources, LLC v
Whodst one Lake Dev., LLC, 108 AD3d 71, 74-78 [3d Dept 2013]; WMatter of
Sanitation Garage Brooklyn Dists. 3 & 3A, 32 AD3d 1031, 1034-1035 [2d
Dept 2006], lv denied 7 Ny3d 921 [2006]).

“The main purpose of article 2 of the EDPL” — the first step of
the em nent domain process — “is to ensure that an appropriate public
pur pose underlies any condemation” (City of New York, 6 NY3d at 546;
see EDPL 204 [B] [enunerating factors relevant to the public purpose
inquiry]). The alternative procedures permtted by EDPL 206 are not
designed to obviate the condemmor’s obligation to denonstrate that the
condemed |and will be put to public use. Nor could they, for the
exi stence of a “public use” for condemed property is indispensable to
any constitutional exercise of the em nent domain power (NY Const, art
|, 8 7 [a]; see generally Matter of Goldstein v New York State Urban
Dev. Corp., 13 NY3d 511, 546-552 [2009, Smith, J., dissenting]

[ di scussi ng background and history of the “public use” requirenent in
the State Constitution’s em nent domain clause]). Rather, the
alternative procedures permtted by EDPL 206 sinply allow the
condemor to nmake its public purpose showing in a different forum

The alternative procedure relevant to this case is set forth in
EDPL 206 (A). Under that provision, a condemor is deened “exenpt
fromconpliance fromthe provisions of [EDPL article 2]” when

“pursuant to . . . federal . . . law or regulation it considers and
submits factors simlar to those enunerated in [EDPL 204 (B)] to a .
federal agency, board or conmssion . . . and obtains a |license, a

permt, a certificate of public convenience or necessity or other
sim lar approval from such agency, board or commi ssion” (EDPL 206
[A]). By virtue of this exenption, the condemmor can bypass the
procedural requirenents of EDPL article 2 — including the paranount
obligation to show a public purpose for the condemmati on under EDPL
204 (B) — by obtaining a certificate of public necessity froma
federal conm ssion that weighed the risks and benefits of a project
and concluded that it served a public purpose. EDPL 206 (A), in
short, protects the condemmor from duplicative public purpose
inquiries; it does not elimnate the condenmmor’s obligation to show a
public purpose in the first place.

Wth the statutory background in mnd, we turn nowto the
specifics of this case.

I n February 2017, the FERC granted petitioner’s application for a
certificate of public convenience and necessity to construct and
operate a 97-mle natural gas pipeline from Pennsylvania into western
New York. The pipeline’ s proposed route travels directly across
respondents’ land in the Town of Carksville, Alegany County. Wthin
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t he vol um nous certificate, the FERC found that petitioner’s “proposed
[pi peline] project is consistent with the Certificate Policy
Statenent,” i.e., the public interest. “Based on this finding and the
environnmental review for the proposed project,” the FERC further found
“that the public conveni ence and necessity require approval and
certification of the project.”

The certificate, however, was not unconditional. Throughout the
certificate, the FERC enphasized that the authorization conferred
t hereby was “subject to the conditions described [t]herein,” and that
the finding of public necessity was “subject to the environnental and
other conditions in this order.” Insofar as relevant here, the
“certificate . . . authorizing [petitioner] to construct and operate
the [pipeline]” was “conditioned on [petitioner’s] conpliance with the
envi ronmental conditions in Appendix B.”

For its part, Appendix B required petitioner, before beginning
construction, to “file . . . docunmentation that it has received al
appl i cabl e aut hori zations required under federal law.” One of the
“aut hori zations required under federal law is, of course, a WQC from
any affected State. 1In short, as required by federal |aw (see 33 USC
§ 1341 [a] [1]), the FERC s authorization to build the pipeline was
explicitly conditioned on, inter alia, petitioner’s acquisition of a
WX fromthe State of New York. Petitioner filed the necessary WX
appl i cation accordingly.

In March 2017, while its WQC application was still pending in
Al bany, petitioner commenced the instant vesting proceedi ng pursuant
to EDPL article 4 to acquire, by em nent domain, the easenents over
respondents’ | and necessary to construct and operate the pipeline.
The petition alleges that the “public use, benefit, or purpose for
whi ch the Easenents are required is to construct, install, own,
operate, and maintain [the pipeline].” According to petitioner, it
was “exenpt fromthe requirenents of Article 2 of the [EDPL] because
[it] previously applied to the [FERC] for a Certificate of Public
Conveni ence and Necessity for the [pipeline] Project, . . . and was
granted such a certificate.” Specifically, petitioner explained, “the
fact that FERC granted the FERC Certificate fulfills the requirenents
of EDPL 206 (A), and exenpts [petitioner] fromthe hearing
requi renents of EDPL Article 2.7 Accordingly, petitioner asked
Suprene Court to authorize the involuntary taking of the necessary
easenents.

Shortly after petitioner comrenced the vesting proceeding,
however, the New York State Departnent of Environnental Conservation
(DEC) denied petitioner’s application for a WQC. The WQC applicati on,
held the DEC, “fails to denonstrate conpliance with New York State
water quality standards.” Petitioner has taken various steps to
chal Il enge the WQC denial, including the filing of a petition for
judicial reviewin the Second Crcuit pursuant to 15 USC § 717r (d).
It appears that those chall enges have not yet been finally resol ved.
It is undisputed, however, that if the WQC denial is ultimtely
uphel d, the pipeline cannot be built (see § 717f [c] [1] [A]; 33 USC
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§ 1341 [a] [1]).°2

Respondents answered the vesting petition several days after the
DEC s ruling. |Insofar as relevant here, respondents deni ed that
petitioner’s FERC certificate was currently effective or that such
certificate satisfied “the requirenents for an exenption under
EDPL 206.” |In respondents’ third affirmati ve defense, which was
structured to “further explain” their challenge to petitioner’s
reliance on the section 206 (A) exenption, respondents argued that
petitioner’s FERC certificate “has been invalidated by [DEC s] denia

2 After this appeal was orally argued, the FERC apparently
issued a newruling that calls into question the tineliness of
the State’s WQC denial. That ruling is not final, however, and
it is subject to adm nistrative rehearing as well as to judicia
review in either the Second Circuit or the DC Circuit (see 15 USC
8§ 717r [a], [b]). Gvenits non-finality and the consequent
“uncertainty as to [federal] law on this point,” we decline to
take judicial notice of the new FERC ruling (Babcock v Jackson
17 AD2d 694, 701 [4th Dept 1962, Hal pern, J., dissenting], revd
12 NY2d 473 [1963]; see Majestic Co. v Wender, 24 M sc 2d 1018,
1018-1019 [Sup C, Nassau County 1960, Meyer, J.]; see also
Matter of Bach, 81 Msc 2d 479, 486-487 [Sur C, Dutchess County
1975], affd 53 AD2d 612 [2d Dept 1976]; Berger v Dynam c | nports,
51 Msc 2d 988, 989 [Cv C, NY County 1966]; see generally CPLR
4511; Matter of Warren v Mller, 132 AD3d 1352, 1354 [4th Dept
2015]).

The dissent faults us for disregarding the new FERC ruling
because it is “no less final than the DEC s denial of the WX."~
But the dissent overlooks a crucial distinction between the WX
denial and the new FERC ruling: the former is part of the
appel l ate record and was before Suprene Court at the time of its
determ nation; the latter is dehors the appellate record and did
not exist when Suprenme Court rendered its determnation. It thus
makes perfect sense to consider the WX denial, but not the new
FERC ruling, when review ng the particular determ nati on now
before us. After all, our function is to deci de whether Suprene
Court properly granted the instant petition based on the record
before it, not whether its determ nation could or should have
been different had it been made under different circunstances
with a different record. The dissent’s ad hoc approach to
i nterveni ng devel opnents on appeal would effect a marked
departure from | ongstandi ng nornms of orderly procedure (see
generally Rives v Bartlett, 215 NY 33, 39 [1915], rearg denied
215 NY 697 [1915]). Those norns carry particul ar wei ght here,
where petitioner filed a vesting petition before it even knew
whether it could actually build the underlying pipeline project.
Flouting nornms of orderly procedure by giving effect to the new
FERC ruling in this appeal would effectively reward petitioner

for its premature filing, and that we decline to do. |If
petitioner wants to argue that the new FERC ruling has revived
the pipeline project, it is free to do so — in a new EDPL article

4 petition in Suprenme Court.
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of a [WX].” *“Because the [WX] has been denied, FERC s .
Certificate nmust be deened revoked by action of |aw,” respondents
continued. In short, respondents argued that petitioner was not

entitled to a section 206 exenption fromthe general EDPL article 2
em nent domai n framework because, followi ng the DEC s denial of a WQC
petitioner no longer held a valid and operative FERC certificate.

Suprene Court ultinmately granted the petition in its entirety and
aut horized the acquisition of the easenents necessary for the
construction and operation of the pipeline. In its witten decision,
the court first held that petitioner “has shown that FERC has issued
it an order granting a certificate of public convenience for its
pi peline project, exenpting it fromthe requirenents of Article 2 of
the EDPL.” Suprene Court also found that respondents’ third
affirmati ve defense was “w thout nmerit” because “the [WQXC] condition
applied to the construction of the pipeline and not to the initiation
of em nent domai n proceedings.” The court did not elaborate on that
conclusion, nor did it explain how petitioner’s legal entitlenent to
initiate condemati on proceedi ngs could be divorced frompetitioner’s
legal entitlenment to build the pipeline that, by its own
characterization, constituted the very “public use, benefit, or
pur pose” for which respondents’ |and was ostensibly needed.

Respondent s appeal, and we now rever se.
11

The main thrust of respondents’ appellate arguments can be
distilled to a single central point: petitioner is not exenpt from
EDPL article 2 because, following the State’s WQC deni al, petitioner
no |l onger holds a qualifying federal certificate for purposes of the
EDPL 206 (A) exenption. As respondents put it, petitioner no | onger
has a valid and operative “FERC Certificate that exenpts the conpany
fromthe burden of denonstrating [the] project’s public purpose” under
article 2. W agree.

Petitioner obviously did not conduct a hearing under EDPL 203 or
make findings pursuant to EDPL 204. Petitioner therefore | ooks — as
it nmust — to the alternative procedure permtted by EDPL 206 (A).

That reliance, however, is msplaced. Although it is true that a
federal conm ssion issued a certificate of public necessity approving
petitioner’s pipeline project, the certificate neverthel ess authorized
construction of the pipeline “subject to” various conditions,

i ncludi ng, as discussed above, the State’s issuance of a WQC.

“ ‘[Slubject to . . . |language neans what is says: no vested rights
are created . . . prior to” the occurrence of the condition to which
the instrunent is subject (Mdran v Erk, 11 NY3d 452, 456 [2008]).
Thus, when the State denied the very permt upon which petitioner’s
authority to construct the pipeline was conditioned, petitioner — by
definition — lost its contingent right to construct the public project
that undergirds its demand for em nent domain in this proceeding (see
| sl ander E. Pipeline Co., LLC, 482 F3d at 91 [recogni zing that
Connecticut’s WX denial “continues to prevent |slander East from
proceeding with its FERC approved natural gas pipeline project”]).
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Accordingly, as a result of the State’s WX denial, petitioner
does not currently hold a qualifying federal permt for purposes of
EDPL 206 (A), i.e., a federal permit that (at a m ninum authorizes
construction of the public project for which the condemmor seeks to
exercise its power of em nent domain (conpare e.g. Matter of County of
Tonpki ns [ Perkins], 237 AD2d 667, 668-669 [3d Dept 1997]). Wthout a
qualifying federal permt under EDPL 206 (A), petitioner is not
entitled to bypass the standard hearing and findi ngs procedure of EDPL
article 2. And because there is no dispute that petitioner did not
conply with the standard procedure set forth in EDPL article 2, it has
no right to proceed directly to an EDPL article 4 vesting proceedi ng.
The article 4 vesting petition nmust therefore be di sm ssed.

Qur conclusion is consistent with the WQC' s key role in the
federal regulatory scheme. As the United States Suprene Court wrote
in S.D. Warren Co. v Maine Bd. of Envtl. Protection, the CM “recast
pre-existing law and was neant to continue the authority of the State
to act to deny a permt and thereby prevent a Federal |icense or
permt fromissuing to a discharge source within such State” (547 US
370, 380 [2006] [internal quotation marks, ellipsis, and brackets
omtted]). Consequently, as the DC Circuit el aborated, the CWA “gives
a primary role to states to block [construction] projects by inposing
and enforcing water quality standards that are nore stringent than
applicable federal standards. . . . FERCs role is |limted to
awai ting, and then deferring to, the final decision of the state.

O herwise, the state’s power to bl ock the project would be
meani ngl ess” (Cty of Tacoma, Wash. v FERC, 460 F3d 53, 67 [DC G r
2006] [internal quotation marks omitted]). So too here; if petitioner
is allowed to continue its pursuit of em nent domain in furtherance of
a project that has been lawfully bl ocked by the State, then “the
state’s power to block the project would be nmeani ngless” (id.).

Petitioner’s contrary argunents are neritless. Initially,
petitioner argues throughout its brief that the WQC requirenent is
only a condition precedent for the construction of the pipeline, not a
condition precedent of the certificate itself. And because the
certificate itself does not condition petitioner’s em nent domain
power on the issuance of a WQC, petitioner continues, respondents
cannot defend this vesting proceeding in reliance on the State’s
denial of the WQC. But this entire |ine of argunent is a non
sequitur. O course the pipeline’ s construction is conditioned on the
i ssuance of a W)X — that is the entire point of the certificate. The
certificate has no purpose except to authorize construction of the
pi peline and to set the conditions precedent for such construction,
and petitioner’s effort to erect a distinction between a condition
precedent of the certificate and a condition precedent for
construction is a semantical gane with no relevance to its entitl enment
to an EDPL 206 (A) exenption, not to nention the property rights of
respondents.

Petitioner’s further attenpt to cleave a distinction between a
condition of the certificate’ s authorization of construction and a
condition of its purported authorization of eminent domain is al so
whol Iy unavailing. The certificate itself is not the source of
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petitioner’s authority to condenm, and it thus can neither authorize
nor prohibit the acquisition of property by em nent domain. Rather,
the | odestar of petitioner’s em nent domain power is the public
project authorized by the certificate (see Transportation Corporations
Law 8§ 83). The certificate, in other words, sinply authorizes the
public project, and the power of em nent domain stands or falls with
that project as a necessary ancillary to its inplenentation (see
generally NY Const, art 1, 8 7 [a]). Thus, when the public project
cannot be legally conpl eted, any em nent domain power in connection
with that project is necessarily extinguished.® To say otherw se
woul d effectively give a condemmor the power to condemn |land in the
absence of a public project, and that would violate the plain text of
the State Constitution.

Finally, the fact that respondents m ght be adequately
conpensated for their forced sale is entirely beside the point. As
the owners of the land at issue, it is up to respondents — and
respondents al one — whether or not to convey an interest in their
property to petitioner. |In a constitutional order such as ours,
jealous as it is of the right to own property and do with it as one
pl eases, only a viable public project can force respondents to
surrender their rights in their land. Here, given the State’s WQXC
denial, there sinply is no viable public project. Consequently,
petitioner has no right to force respondents to sell sonething that is
not for sale.

3 W are not bound by the unpublished case upon which
petitioner and the dissent primarily rely, Constitution Pipeline
Co., LLC v A Permanent Easenent for 0.42 Acres and Tenporary
Easenents for 0.46 Acres, in Schoharie County, New York (2015 W
12556145 [ND NY, Apr. 17, 2015]). |In any event, that case does
not consider the dispositive issue of state law in this case,
nanel y, whether a FERC certificate authorizing the construction
of a pipeline “subject to” a particular condition constitutes a
qual i fying federal permt under EDPL 206 (A) upon the failure of
that condition. |Indeed, the District Court’s analysis in
Constitution Pipeline Co., LLCis not even grounded in the two-
step process for condemation set forth in the EDPL, and the
di ssent’s insistence on deciding this state-|law case by reference
to inapplicable principles of federal |aw undercuts a key pillar
of our system of cooperative federalism— the notion that state
courts adjudi cating proceedi ngs under state | aw are bound “not by
federal . . . requirenents for an action brought under a federa
statute . . . , but by this state’s own requirenents [and]
controlling state cases” (Hamrer v Anerican Kennel C ub, 304 AD2d
74, 80 [1st Dept 2003], affd 1 NY3d 294 [2003]; see Paranount
Pictures Corp. v Allianz Ri sk Transfer AG 31 NY3d 64, 81-82, 87
[ 2018, Rivera, J., concurring]). Tellingly, the dissent does not
even engage with the dispositive issue of state law inplicated by
this appeal, i.e., whether petitioner qualified for an exenption
under EDPL 206 (A) based on the record before Suprene Court.
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|V

At the end of the day, this seem ngly conplicated case can be
explained in these straightforward terns: petitioner is trying to
expropriate respondents’ land in furtherance of a pipeline project
that, as things currently stand, cannot legally be built. Such an
effort turns the entire concept of em nent domain on its head. |If the
State’s WQC denial is finally annulled or withdrawn, then petitioner
can file a new vesting petition. But until that tinme, petitioner
cannot commence a vesting proceeding to force a sale w thout going
through the entire EDPL article 2 process. Accordingly, the order
appeal ed from shoul d be reversed and the petition disn ssed.
Respondents’ renmi ni ng contentions are acadenmic in |ight of our
determ nation

CURRAN and WNsLow JJ., concur with NeEMover, J.;

LINDLEY, J., dissents and votes to affirmin the foll ow ng opinion
in which CarNni, J.P., concurs: W respectfully dissent and woul d
affirm The majority concludes that the petition in this em nent
domai n proceedi ng shoul d be di sm ssed because, “as things currently
stand,” the underlying public project, a natural gas pipeline, “cannot
be lawfully constructed.” The pipeline cannot |lawfully be
constructed, the reasoni ng goes, because the New York State Depart nent
of Environnental Conservation (DEC) has denied petitioner’s
application for a water quality certificate (WX), the issuance of
which is one of the many conditions that nust be satisfied before
petitioner can build the pipeline.

It is undisputed, however, that the Federal Energy Regul atory
Comm ssion (FERC) has determined, in an order issued August 6, 2018,
that the DEC waived its WQC certification authority under section 401
of the Clean Water Act. Thus, as things now stand, the DEC s denia
of the WQC is no |longer an inpedinment to construction of the pipeline.
| ndeed, respondents-appellants (respondents) do not chall enge
petitioner’s assertion in a post-argunment subm ssion that the project
is “very much alive.” Yet the nmgjority concludes that petitioner
cannot obtain an easenent over respondents’ property because the
project is dead.

The majority’s determ nation that the project is dead is based on
its refusal to take judicial notice of the August FERC order on
grounds that it is not final inasmuch as it is subject to a rehearing
and appeal to federal court. But the August FERC order is binding
unless and until it is vacated or overturned on appeal (see 15 USC
§ 3416 [a] [4]), and it is no less final than the DEC s denial of the
WX, which has been appeal ed by petitioner to the Second Circuit Court
of Appeals. As noted, the majority relies on the DEC s denial of the
WX to conclude that the pipeline will not be built and that
petitioner therefore no | onger has “a valid and operative” certificate
of public convenience and necessity fromthe FERC

Even if we were to ignore the nost recent FERC order, the DEC s
deni al of the WQC does necessarily not nmean that petitioner cannot
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build the pipeline. As respondents recognize in their post-argunent
subm ssion, petitioner could obtain the WQC by mitigating

envi ronnment al concerns expressed by the DEC. For instance, petitioner
coul d use horizontal directional drilling (HDD) to cross various
streans, as proposed by the DEC, or it could alter the path of the
pipeline to avoid the streanms. Although petitioner has stated that
using HDD technology is too expensive for its liking, the sem na

point here is that the DEC s decision does not vitiate the certificate
of public conveni ence and necessity issued by the FERC, nor does it
sound the death knell of the pipeline project.

In any event, although the issuance of a WQC by the DEC is a
condition that nust be net prior to construction of the pipeline, it
is not, in our view, a condition precedent to the commencenent of this
em nent domai n proceedi ng (see Constitution Pipeline Co., LLCvVv A
Per manent Easement for 0.42 Acres and Tenporary Easenents for 0.46
Acres, in Schoharie County, New York, 2015 W. 12556145, *2 [ ND NY,

Apr. 17, 2015]). The Natural Gas Act (NGA) grants private natural -gas
conpani es the power to acquire property by em nent domain. A natura
gas conpany may build and operate a new pipeline if it obtains a
certificate of public convenience and necessity fromthe FERC. Here,
petitioner’s proposed pipeline is authorized by a FERC order issued on
February 3, 2017, which includes a certificate of public convenience
and necessity for the pipeline. As the majority points out, the FERC
order is subject to various conditions, one of which requires
petitioner to obtain “all applicable authorizations required under
federal law.” That condition has reasonably been construed as
obligating petitioner to obtain a WX fromthe DEC prior to building

t he pi peline.

There are, however, various other conditions in the authorizing
FERC order, many of which cannot be met until after petitioner has

obt ai ned possession of the rights of way for the pipeline. |If
petitioner is prohibited fromexercising its em nent donmain authority
until it satisfies all of the conditions of the FERC order, as the

majority holds, the pipeline can never be built (see Constitution
Pi peline Co., LLC, 2015 W 12556145, *2).

Finally, we note that the FERC has clearly and unanbi guously
stated that the conditions in its initial order need not be satisfied
prior to petitioner conmencing a taking proceedi ng under the em nent
domain | aw. Paragraph 22 of the recent FERC order states that “it is
Congress, speaking directly in NGA section 7 (h), that authorized a
certificate-holder to exercise em nent domain authority to acquire
| and or other property necessary to construct or operate the approved
facilities if the certificate-holder cannot acquire such property by
agreenent with the owner. Congress did not establish any prerequisite
for em nent domain authority beyond the Commi ssion’s decision to issue
the certificate” (enphasis added).

The FERC s interpretation of its own order is consistent with
federal case law. As the Fourth Grcuit Court of Appeals has
expl ai ned, “[o]nce FERC has issued a certificate, the NGA enpowers the
certificate holder to exercise ‘the right of em nent domain’ over any
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| ands needed for the project” (East Tenn. Nat. Gas Co. v Sage, 361 F3d
808, 818 [4th Cir 2004], quoting 15 USC § 717f [h]). Respondents and
the majority cite no authority for the proposition that the conditions
in the FERC order are conditions precedent to petitioner’s exercise of
its em nent domain authority, and we could find none. W thus
conclude that there is no basis to reverse Supreme Court’s order,

whi ch grants petitioner easenents over respondents’ | and.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered July 19, 2016. The judgnment convicted defendant, upon a
jury verdict, of crimnal possession of a weapon in the second degree,
loitering and unl awful possession of mari huana.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the second
degree (Penal Law 8 265.03 [3]), loitering (8 240.35 [2]), and
unl awf ul possession of mari huana (8 221.05). Contrary to defendant’s
contention, County Court did not abuse its discretion in denying, on
the ground that the People established exceptional circunstances to
warrant an adj ournment (see CPL 30.30 [4] [g] [i]), defendant’s
renewed notion to dism ss pursuant to CPL 30.30 (see generally People
v LaBounty, 104 AD2d 202, 204 [4th Dept 1984]). W reject defendant’s
contention that the evidence is legally insufficient to support his
conviction of crimnal possession of a weapon in the second degree
(see generally People v Daniel son, 9 NY3d 342, 349 [2007]).
Additionally, viewng the evidence in light of the elenments of that
crinme as charged to the jury (see id.), we conclude that the verdict
is not against the weight of the evidence with respect to that crine
(see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Contrary to defendant’s contention that the court erred in
denying his second request for new counsel, the court made nore than
the requisite mnimal inquiry into defendant’s objections before
determ ning that there was no good cause for the substitution of
counsel (see People v Jones, 114 AD3d 1239, 1240 [4th Dept 2014], lv
deni ed 23 NY3d 1038 [2014], |v denied 25 NY3d 1166 [2015]), and even
adj ourned proceedings for a week to facilitate further comuni cation
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bet ween defense counsel and defendant. W note that the court granted
defendant’s first request to replace trial counsel before argunent of
his posttrial notion, and it is well settled that “[t]he right of an

i ndigent crimnal defendant to the services of a court-appointed

| awyer does not enconpass a right to appoi ntnent of successive | awers
at defendant’s option” (People v Sides, 75 Ny2d 822, 824 [1990]; see
People v Ward, 27 AD3d 1119, 1120 [4th Dept 2006], |v denied 7 Ny3d
819 [2006], reconsideration denied 7 NY3d 871 [2006]). The sentence
is not unduly harsh or severe. W have exam ned defendant’s remaining
contention and conclude that it is without nerit.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (M
WlliamBoller, A J.), dated January 22, 2018. The order granted that
part of defendant’s omi bus notion seeking to suppress the evidence
seized as the result of a traffic stop.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed and the indictnment agai nst defendant is
di sm ssed.

Menorandum  The Peopl e appeal from an order granting that part
of defendant’s ommi bus notion seeking to suppress physical evidence
seized as the result of a traffic stop. The evidence at the
suppression hearing established that a marine interdiction agent with
the U S. Custons and Border Protection Air and Marine Operations, who
was al so a deputized task force officer with the N agara County
Sheriff’'s Departnment, was traveling on a highway in Erie County in an
unmar ked truck when he observed a vehicle engagi ng i n dangerous
maneuvers and all egedly comm tting several violations of the Vehicle
and Traffic Law. After the agent unsuccessfully attenpted to contact
the state police via the radio in his truck, he called 911. Wile the
agent’s call was being transferred to the Buffal o Police Departnent
(BPD), the vehicle exited the highway. As he followed the vehicle,

t he agent described his location and the unfol ding events to the BPD
di spatch and requested that a police unit be sent. Gven his prior
observations and his concern about the increased risk to public safety
if the vehicle continued to drive in the same manner in the city, the
agent activated his truck’s energency lights in order to stop the
vehicle. The vehicle pulled over, and the agent reported the
vehicle s license plate and | ocation to the BPD di spatch. An officer
with the BPD arrived shortly thereafter, and the officer and the agent
approached the vehicle together for officer safety reasons. The

of ficer spoke to the occupants of the vehicle, which included
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defendant. After additional BPD officers arrived at the scene, the
agent was told that he was no | onger needed, and he departed.

A firearmwas seized as a result of the traffic stop, and
defendant, along with two codefendants, was subsequently indicted for
crim nal possession of a weapon in the second degree (Penal Law
8§ 265.03 [3]). Follow ng the suppression hearing, Suprenme Court
granted that part of defendant’s ommi bus notion seeking to suppress
physi cal evidence seized as the result of the traffic stop on the
ground that the traffic stop was unlawful. In concluding that the
agent unlawfully stopped the vehicle, the court determ ned that the
agent had the powers of a peace officer, but that the traffic stop
could not be justified on that basis because the agent was not acting
pursuant to his special duties or within his geographical area of
enpl oynent. The court also determned that the traffic stop could not
be justified as a valid citizen's arrest because the agent, who had
the powers of a peace officer, activated the enmergency |lights and
approached the stopped vehicle with the BPD officer and therefore
acted under color of law and with the accouternents of officia
authority rather than as a private citizen.

The Crimnal Procedure Law provides that “any person may arrest
anot her person . . . for any offense when the latter has in fact
commtted such offense in his [or her] presence” (CPL 140.30 [1] [Db]).
As the Court of Appeals has explained, the Crimnal Procedure Law
“differenti ates between the respective powers of arrest possessed by
peace officers and private citizens (conpare CPL 140.25 and 140. 27,
with CPL 140. 30, 140.35, and 140.40)” (People v WIllians, 4 Ny3d 535,
538 [2005]). “In fact, the Legislature has specified that the
authority to make a citizen’s arrest extends only to a ‘person acting
other than as a police officer or peace officer’ (CPL 140.35, 140.40
[ enphasi s added])” (id.). Thus, the Court of Appeals has held that “a
peace officer who acts under color of law and with all the
accouternents of official authority” cannot effect a valid citizen's
arrest (id. at 539).

The People contend that the agent is not a peace officer and does
not possess the powers thereof and, therefore, the court erred in
determning that the traffic stop could not be justified as a valid
citizen's arrest. Even assum ng, arguendo, that the agent, as a
marine interdiction agent wwth the U S. Custons and Border Protection
Air and Marine Operations and a deputized task force officer with the
Ni agara County Sheriff’s Ofice, is not a peace officer and does not
possess the powers thereof (see CPL 1.20 [33]; 2.10; 2.15, as anended
by L 2014, ch 262, § 1; 2.20; see also CPL 140.25, 140.27), we
conclude that the court properly deternm ned that the agent did not
effect a valid citizen's arrest. The agent, while contenporaneously
reporting the incident to the police over the tel ephone and requesting
the presence of a police unit, activated red and bl ue energency lights
inthe grille of his truck and a |ight bar inside the wi ndshield for
t he purpose of stopping the vehicle. A private person, however, is
not authorized to display such energency lights fromhis or her
private vehicle (see Vehicle and Traffic Law 8 375 [41]; People v



- 3- 878
KA 18-00610

Hesselink, 76 Msc 2d 418, 418-419 [Town of Brighton Just C 1973]).
Moreover, a private person may not fal sely express by words or actions
that he or she is acting with approval or authority of a public agency
or departnment with the intent to i nduce another to submt to such
pretended official authority or to otherwi se cause another to act in
reliance upon that pretense (see Penal Law 8§ 190.25 [3]; see generally
Peopl e v LaFontaine, 235 AD2d 93, 106 [1lst Dept 1997, Tom J.,

di ssenting], revd on other grounds 92 Ny2d 470 [1998]). Thus, the
agent was not lawfully acting nerely as a private person effectuating
a citizen's arrest when he activated energency |ights that were
affixed to his truck by virtue of his position in |aw enforcenent.
Additionally, the agent was not acting nerely as a private person when
he approached the seized vehicle as backup in cooperation with the
officer for safety purposes. Rather, the agent “act[ed] under color
of law and with all the accouternents of official authority”

(WIllianms, 4 NY3d at 539), causing the driver of the subject vehicle
to submt to the agent’s apparent official authority and ultimtely
resulting in the discovery of the evidence formng the basis for the
charge agai nst defendant (see People v G aham 192 Msc 2d 528, 531
[Sup &, Erie County 2002], affd 1 AD3d 1066 [4th Dept 2003], Iv
denied 2 Ny3d 762 [2004]). W therefore conclude that, even if the
agent is not afforded the status of a peace officer or the powers

t hereof under state law (see CPL 2.10; 2.15 [7]), the traffic stop of
t he vehicle cannot be validated as a citizen' s arrest under these

ci rcunst ances (see generally CPL 140.30, 140.35, 140.40; WIllians, 4
NY3d at 539).

The People further contend that, even if the seizure of defendant
was not |awful under the citizen s arrest statute, suppression of the
resul ting physical evidence is not warranted because that statute does
not inplicate a constitutional right. W reject that contention.
“[T]he violation of a statute may warrant inposing the sanction of
suppression [but] . . . only where a constitutionally protected right
[is] inplicated” (People v Patterson, 78 Ny2d 711, 717 [1991]). Even
if a violation of the citizen s arrest statute is not necessarily a
violation of a constitutional right, we conclude that adherence to the
requi renents of the statute inplicates the constitutional right to be
free from unreasonabl e searches and sei zures (see US Const 4th Anmend;
NY Const, art I, 8 12) by precluding a person who “act[ed] under color
of law and with all the accouternents of official authority” from
justifying an unlawful search or seizure as a citizen s arrest
(WIllianms, 4 Ny3d at 539; see CPL 140.30, 140.35, 140.40; cf. People v
Sanpson, 73 NY2d 908, 909-910 [1989]; People v Walls, 35 NY2d 419, 424
[ 1974], cert denied sub nom Junco v New York, 421 US 951 [1975]; see
al so LaFontai ne, 235 AD2d at 107-109 [Tom J., dissenting]; see
generally People v G eene, 9 Ny3d 277, 280-281 [2007]), and that
suppression is warranted where, as here, the purported private person
is cloaked with official authority and acts with the participation and
knowl edge of the police in furtherance of a | aw enforcenent objective
(see generally People v Ray, 65 Ny2d 282, 286-287 [1985]; People v
Jones, 47 Ny2d 528, 533-534 [1979]).

In Iight of our determ nation, the indictnment agai nst defendant
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nmust be di sm ssed i nasnuch as “the unsuccessful appeal by the People
precludes all further prosecution of defendant for the charge[]
contained in the accusatory instrunent” (People v Rodas, 145 AD3d
1452, 1454 [4th Dept 2016] [internal quotation marks omtted]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal froman order of the Fam |y Court, Onondaga County
(M chael L. Hanuszczak, J.), entered June 1, 2017 in a proceeding
pursuant to Famly Court Act article 4. The order denied the
obj ection of petitioner to the order of the Support Magistrate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the objection is
granted, the petition is reinstated, and the matter is remtted to
Fam |y Court, Onondaga County, for further proceedings in accordance
with the foll owi ng nmenorandum From 2013 to 2015, the parties resided
together with their son in northern Virginia. 1In 2015, respondent
not her relocated with the child to central New York. Approximtely
six nmonths later, petitioner father quit his job in Virginia and noved
to New York in order to be closer to the child. The father thereafter
petitioned to downwardly nodify his child support obligation on the
ground that his new job in Onondaga County was | ess renunerative than
his old job in Virginia. The Support Magistrate di sm ssed the
petition, holding that, although the father had nade good faith
efforts to obtain nore lucrative enploynent in New York, he had not
denonstrated the requisite change in circunstances to warrant such a
nodi ficati on because he had voluntarily left his higher-paying job in
Virginia. Famly Court subsequently denied the father’s objection to
t he Support Magistrate' s order. The father now appeals, and we
reverse

“I't is well settled that a | oss of enploynment may constitute a
change in circunstances justifying a dowmward nodification of [child
support] obligations where [such | oss] occurred through no fault of
the [party seeking nodification] and the [party] has diligently sought
re-enpl oynent” (Jelfo v Jelfo, 81 AD3d 1255, 1257 [4th Dept 2011]
[internal quotation marks omtted]). As a general rule, a parent who
voluntarily quits a job will not be deened without fault in |osing
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such enpl oynent (see Matter of Lindsay v Lindsay-Lew s, 156 AD3d 642,
643 [2d Dept 2017]; Matter of Vasquez v Powel |, 111 AD3d 754, 754 [2d
Dept 2013]; Matter of Rosalind EE. v WIlliamEE., 4 AD3d 629, 630 [3d
Dept 2004], |v denied 3 NY3d 606 [2004]; Matter of Ludwi g v Reyone,
195 AD2d 1020, 1020 [4th Dept 1993]). Nevertheless, that general rule
shoul d not be inflexibly applied where a parent quits a job for a
sufficiently conpelling reason, such as the need to live closer to a
child (see Matter of Dupree v Dupree, 62 NY2d 1009, 1010-1012 [1984];
Matter of Smith v McCarthy, 143 AD3d 726, 727-728 [2d Dept 2016]; see
al so Spencer v Spencer, 298 AD2d 680, 680-681 [3d Dept 2002]). As one
court has explained, a “parent who chooses to | eave his [or her]

enpl oyment rather than [live] hundreds of mles away fromhis [or her]
children is not voluntarily unenpl oyed or underenpl oyed. |Instead, he
[or she] is a loving parent attenpting to do the right thing for his
[or her] children. To punish such a parent by requiring higher child
support . . . is neither good | aw nor good policy” (Abouhal kah v

Shar ps, 795 NE2d 488, 492 [Ind C App 2003]).

Here, it is undisputed that the father quit his job in Virginia
and relocated to Onondaga County in order to rehabilitate his
relationship with his son, which had suffered since the child was
noved to New York. The equities weigh heavily in favor of the father
here given that it was the nother who noved the child hundreds of
mles away fromthe father and thereby created the difficulties
i nherent in |ong-distance parenting. Thus, under these circunstances,
we conclude that the father denonstrated the requisite change in
ci rcunst ances necessary to reexamne his child support obligation (see
Smth, 143 AD3d at 727-728). W therefore reverse the order, grant
the objection, reinstate the petition, and remt the matter to Famly
Court to determ ne the appropriate anount of child support, after a
further hearing if necessary (see Matter of Brink v Brink, 147 AD3d
1443, 1445 [4th Dept 2017]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), entered August 11, 2017. The order denied
defendant’s notion to set aside the jury verdict in favor of
plaintiffs on plaintiffs’ second cause of action and to dism ss
plaintiffs second cause of action.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi thout costs (see Smth v Catholic Med. Cir. of Brooklyn & Queens,
155 AD2d 435, 435 [2d Dept 1989]; see also CPLR 5501 [a] [1]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), entered Novenber 3, 2017. The judgnent, anong
ot her things, awarded plaintiffs noney damages as agai nst defendant.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiffs conmenced this action seeking damages
for, inter alia, breach of a Renediati on Agreenent (Agreenent)
pursuant to which defendant took responsibility for addressing
petrol eum contam nation that existed at a marina. Plaintiffs
purchased the marina in 2002 froman affiliate of defendant; defendant
served as the nortgage | ender for the transaction. At the tinme of the
sale, all parties were aware that the marina had been contam nated by
petroleumspills and that the New York State Departnent of
Envi ronnent al Conservation (DEC) would require renedi ation of the
site. Thus, as part of the sale, and as an i nducenent to plaintiffs
to purchase the property, the parties executed the Agreenent. The
Agreenment required defendant to enter into a Voluntary C eanup
Agreenment (VCA) with the DEC to renedi ate the environnmental damage
fromthe petrol eum contam nation “as soon as possible” and to
“diligently pursue” the VCA's tasks “through conpletion.” The
Agreenment also required plaintiffs to give 30 days’ witten notice to
def endant prior to seeking damages for defendant’s failure to perform

Def endant did not conplete the renediation work until My 2014.
In their cause of action for breach of the Agreenent, plaintiffs
al l eged that defendant’s |ack of diligence in conpleting the
remedi ati on caused plaintiffs significant econom c danages in the form
of, inter alia, lost profits. Defendant noved for sunmmary judgnent
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seeking, inter alia, dismssal of the cause of action for breach of
t he Agreenent, and Supreme Court denied the notion. W dismssed a
prior appeal fromthe order denying that notion inasnmuch as the order
was subsuned in the subsequently entered judgnment (Henderson Harbor
Mariners’ Mar., Inc. v |I.F. S, Lisbon, 159 AD3d 1447 [4th Dept 2018]).

The matter proceeded to trial and the jury returned a verdict,
inter alia, finding defendant liable to plaintiffs for breach of the
Agreenment and awarding plaintiffs danages of $1.1 mllion for, anong
other things, plaintiffs’ lost profits. Defendant appeals fromthe
j udgnment entered on the jury’s verdict.

We reject defendant’s contention that the court erred in denying
its notion for summary judgnent dism ssing plaintiffs’ cause of action
for breach of the Agreenent. W conclude that, contrary to
defendant’ s contention, the second anended conpl ai nt adequately states
a cause of action for breach of the Agreenent (see generally JP Mrgan
Chase v J.H Elec. of NY., Inc., 69 AD3d 802, 803 [2d Dept 2010]).

Mor eover, even assum ng, arguendo, that defendant net its initia
burden on the notion, we conclude that the court properly determ ned
that plaintiffs raised issues of fact with respect to whether they
provided witten notice to defendant as a condition precedent to suit
and whet her defendant failed to performits obligations under the
Agreement (see generally Zuckerman v City of New York, 49 Ny2d 557,
562 [1980]). We reject defendant’s contention that the Agreenent
l[imted plaintiffs’ danages to the cost of third-party clains arising
fromthe site contam nation and the cost of corrective action. The
Agreenent contained no such |imtation of damages provision (cf.
Metropolitan Life Ins. Co. v Noble Lowndes Intl., 192 AD2d 83, 87 [ 1st
Dept 1993], affd 84 Ny2d 430 [1994]).

Contrary to defendant’s further contention, the court did not
abuse its discretion in denying defendant’s notion pursuant to CPLR
3126 to preclude the testinony of plaintiffs’ expert forensic
econonmi st on the ground that plaintiffs expert disclosure was
insufficient (see generally Rivera v Montefiore Med. Cir., 28 NY3d
999, 1002 [2016]). Defendant failed to establish that there was an
intentional or willful failure to disclose by plaintiffs and that it
was prejudiced by plaintiffs’ allegedly deficient response to its
demand for expert disclosure (see Sisenore v Leffler, 125 AD3d 1374,
1375 [4th Dept 2015]).

We reject defendant’s contention that the trial court erred in
denying its notion to set aside the verdict and for judgnment in its
favor on the issue of, inter alia, the danages awarded for plaintiffs’
| ost profits. Contrary to defendant’s contention, we concl ude that
plaintiffs’ lost profits were within “the contenplation of both
parties, at the tine they nmade the contract, as the probable result of
the breach of it” (Witmer & Ferris Co. v Buffalo Structural Steel
Corp., 104 AD2d 277, 279 [4th Dept 1984], affd 66 Ny2d 1013 [ 1985];
see Ashland Mgt. v Janien, 82 NY2d 395, 403 [1993]). Although
“[dlanages resulting fromthe loss of future profits are often an
approxi mati on” (Ashland Myt., 82 Ny2d at 403), we further conclude
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that plaintiffs established their damages here with reasonabl e
certainty and w t hout undue specul ation (see id.).

W have revi ewed defendant’s remai ni ng contenti ons and concl ude
that they lack nerit.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered February 22, 2013. The appeal was
held by this Court by order entered Novenber 9, 2017, deci sion was
reserved and the matter was remtted to Supreme Court, Onondaga
County, for further proceedings (155 AD3d 1547). The proceedi ngs were
hel d and conpl et ed.

It is hereby ORDERED t hat the judgnent so appealed fromis
nodi fied as a matter of discretion in the interest of justice by
directing that all of the sentences shall run concurrently and as
nodi fied the judgnent is affirned.

Menorandum We previously held this case, reserved deci sion, and
remtted the matter to Suprene Court (Brunetti, A J.) to make and
state for the record a determ nation of whether defendant is a
yout hful of fender (People v Jones, 155 AD3d 1547 [4th Dept 2017],
anended on rearg 156 AD3d 1493 [4th Dept 2017]; see generally People v
M ddl ebrooks, 25 Ny3d 516, 525-527 [2015]; People v Rudol ph, 21 NY3d
497, 499-501 [2013]). Upon remttal, the court (Cuffy, A J.)
determ ned that defendant, who had been convicted of the arnmed felony
of fenses of assault in the first degree (Penal Law § 120.10 [1]) and
two counts of crimnal possession of a weapon in the second degree
(8 265.03 [3]), was not a minor participant in the crinmes and that
there were no mtigating circunstances bearing directly on the manner
in which the crines were commtted. Consequently, the court concl uded
t hat defendant was not an eligible youth and denied his request for
yout hful offender treatnment. W conclude that the court did not
t hereby abuse its discretion (see generally M ddl ebrooks, 25 NY3d at
526-527; People v Garcia, 84 Ny2d 336, 342-343 [1994]).

CPL 720.10 (3) provides that “a youth who has been convicted of
an arned felony offense . . . is an eligible youth if the court
determ nes that one or nore of the followng factors exist: (i)
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mtigating circunstances that bear directly upon the manner in which
the crime was commtted; or (ii) where the defendant was not the sole
participant in the crime, the defendant’s participation was relatively
m nor al though not so mnor as to constitute a defense to the
prosecution.” Contrary to defendant’s contention, “traditional
sentencing factors, such as the crimnal’s age, background and
crimnal history, are not appropriate to the mtigating circunstances
analysis . . . Rather, the court nmust rely only on factors related to
t he defendant’s conduct in commtting the crine, such as a | ack of
injury to others or evidence that the defendant did not display a
weapon during the crime” (People v Victor J., 283 AD2d 205, 206 [ 1st
Dept 2001], I|v denied 96 NY2d 942 [2001] [internal quotation narks
omtted]), or other factors that are directly related to the crine of
whi ch def endant was convicted (see People v Crui ckshank, 105 AD2d 325,
334-335 [3d Dept 1985], affd sub nom People v Dawn Maria C., 67 Nyad
625 [1986]). Here, we perceive no basis to disturb the court’s
determ nation that defendant is not an eligible youth because, in the
first crime of which he was convicted, “defendant carried a gun to an
encounter with known gang nenbers, displayed the gun, . . . and .
fired a shot that struck one of the” gang nenbers (People v Flores 134
AD3d 425, 426 [1lst Dept 2015], |v denied 29 NY3d 948 [2017]), and he
was again arnmed with a | oaded weapon when he was arrested severa
weeks | ater

Al t hough the court did not abuse its discretion in sentencing the
18-year-ol d defendant as an adult, we agree with defendant that the
sentence i nposed, an aggregate determ nate term of inprisonnment of 35
years, is unduly harsh and severe under the circunstances of this
case. It is well settled that this Court’s “sentence-revi ew power nay
be exercised, if the interest of justice warrants, w thout deference
to the sentencing court” (People v Del gado, 80 Ny2d 780, 783 [1992]),
and that “we may ‘substitute our own discretion for that of a trial
court which has not abused its discretion in the inposition of a
sentence’ ” (People v Johnson, 136 AD3d 1417, 1418 [4th Dept 2016], Iv
deni ed 27 NY3d 1134 [2016]; see People v Wiite, 153 AD3d 1565, 1568
[4th Dept 2017], |v denied 30 NYy3d 1065 [2017]).

The victimin this case is a rival gang nmenber who attenpted to
rob nmenbers of defendant’s gang. Defendant arrived at the scene of
the attenpted robbery and shot at the victim who was struck by a
bul | et but survived. Defendant obviously deserves a stern sentence
but, in our view, 35 years is too severe. |Indeed, the nmaxi mum
puni shmrent for intentional nurder is 25 years to |ife (see Penal Law
§ 70.00 [2] [a]; [3] [a]). Defendant has no prior crimnal record (he
was adj udi cated a yout hful offender on a m sdeneanor), he was only 18
years ol d when he committed the crinmes, and the People offered hima
20-year sentence prior to trial as part of a plea bargain. Under the
ci rcunst ances, and considering that the victimwas attenpting to
commt an arned robbery when he was shot, we conclude that defendant’s
sentence is unduly harsh and severe.

We therefore nodify the judgnent as a matter of discretion in the
interest of justice by directing that all of the sentences run
concurrently (see CPL 470.15 [6] [b]). The sentence, as nodified,
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will result in an aggregate determ nate sentence of 25 years, which
will protect the public fromdefendant for nore than two decades and
is sufficient to deter others fromengaging in simlar conduct.

Al'l concur except SMTH, J.P., and WnNsLonN J., who dissent in part
and vote to affirmin the follow ng nenorandum We agree with the
majority that no “mtigating circunstances that bear directly upon the
manner in which the crime was commtted” exist in this case (CPL
720.10 [3] [1]), that defendant was not a relatively mnor participant
inthe crimes (see CPL 720.10 [3] [ii]), and that Suprene Court
therefore did not abuse its discretion in denying defendant’s request
for a youthful offender adjudication (see generally People v
M ddl ebr ooks, 25 NY3d 516, 526-527 [2015]; People v Garcia, 84 Nvad
336, 342-343 [1994]; People v Victor J., 283 AD2d 205, 206 [1lst Dept
2001], Iv denied 96 Ny2d 942 [2001]). W disagree, however, with the
majority’s determnation to reduce the sentence. Consequently, we
dissent in part and vote to affirm

Def endant’ s conviction arose fromtwo incidents that occurred
within a period of several weeks. Both incidents took place in a
nei ghbor hood t hat defendant’s gang nenbers considered to be their
territory, and both were related to gang activities. Wth respect to
the first incident, the jury found defendant guilty of assault in the
first degree (Penal Law 8 120.10 [1]) and crim nal possession of a
weapon in the second degree (8 265.03 [3]) for the shooting of a
nmenber of a rival gang during a gang battle in the City of Syracuse on
Christmas Eve. The jury necessarily concluded that defendant caused
the rival gang nenber to sustain serious physical injury. The
evidence at trial also establishes that defendant was arned with a
. 380 cal i ber handgun and that he began firing it i mrediately upon
arriving in the area. Nunerous shots were fired by defendant and
others, and sone of the bullets struck nearby houses.

The second incident occurred several weeks later, within a few
bl ocks of the site of the Christmas Eve shooting, and resulted in
def endant’ s conviction of another count of crimnal possession of a
weapon in the second degree (Penal Law 8 265.03 [3]). A Syracuse
police officer stopped defendant and ot her gang nmenbers, and a search
reveal ed that defendant possessed a .380 caliber handgun. The officer
had been | ooking for defendant based on information that defendant had
been involved in yet another shooting with a .380 caliber handgun,
again in the same area, on the night before the search

W are aware that defendant had a difficult chil dhood, due in
part to his limted intellect and | ack of positive role nodels, and
that he had no adult convictions before this series of events,
al t hough he had several placenents in juvenile detention facilities.
We al so note that the court inposed a significant sentence.
Nevert hel ess, even the presentence nenorandum subm tted on behal f of
def endant acknow edged, inter alia, defendant’s penchant for carrying
and firing a | oaded handgun and the injury he caused in the Christnas
Eve shooting and concl uded that, “[b]ased solely on the circunstances
of [defendant’s] current conviction, one may formthe opinion that he
i s a dangerous young man who needs to be |locked up for a long tine.”
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Under these circunstances, we are not persuaded that we should
exercise our authority to nodify the sentence as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [Db]).

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Genesee County Court (Thomas E.
Moran, J.), rendered Novenber 13, 2014. The judgnent convicted
def endant, upon a jury verdict, of rape in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial, of rape in the third degree (Penal Law
8§ 130.25 [2]). The charge arose in April 2013, when the 44-year-old
def endant engaged in sexual intercourse with a 15-year-old runaway.
The victimreported the incident and cooperated with | aw enforcenent
by communi cating with defendant via text nessage about the sexua
encounter, and then giving her phone to the police, who continued to
comuni cate with defendant using the victins phone. The text
nmessages from defendant to the victimwere key pieces of evidence
against himat trial.

In his main brief, defendant contends that County Court erred in
summarily denying his pretrial notion to suppress the text nessages
recovered fromhis cell phone on the ground that sone of the nessages
were unlawful Iy obtained by police during a search incident to his
arrest and prior to obtaining the search warrant, in violation of the
United States Supreme Court’s decision in Riley v California (—US —
134 S & 2473 [2014]). Prelimnarily, defendant’s notion to suppress
the text messages was his second suppression notion, which is contrary
to the single notion rule set forth in CPL 255.20 (2) and, as
def endant correctly concedes, the notion was filed nore than 45 days
after his arraignnment, which is contrary to CPL 255.20 (1). Further
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al t hough a change in the applicable | aw nmay constitute “good cause”
pursuant to CPL 255.20 (3) to entertain a notion filed outside of the
l[imts inposed by CPL 255.20 (1) and (2), it is inplicit that the
change in the | aw nust actually afford the defendant the relief that
he or she seeks. W reject defendant’s contention that the Suprene
Court’s decision in Riley provided the requisite good cause for
defendant’s untinely second noti on.

The Riley Court determ ned that “officers nust generally secure a
warrant before conducting [a search of data stored in a cell phone]”
(Riley, —US at — 134 S C at 2485). Here, the search warrant
application for defendant’s phone indicates, anong other things, that,
after defendant’s arrest and the recovery of a cell phone from him
during a search incident to the arrest, the applicant officer sent a
text message to the phone nunber that had been used during earlier
conmuni cati ons between the victimand defendant, and the officer noted
t hat the phone recovered from def endant upon his arrest signaled the
arrival of a new text nmessage nonents later. Contrary to defendant’s
contention, however, nothing in the warrant application supports the
i nference that the police opened or mani pul ated the phone to get
inside to retrieve data prior to obtaining the search warrant.

Al though Riley prohibits warrantl ess searches of cell phones incident
to a defendant’s arrest, Riley does not prohibit officers from sending
text nmessages to a defendant, making observations of a defendant’s
cell phone, or even manipul ating the phone to sone extent upon a
defendant’s arrest (see id. at — 134 S & at 2485, 2487). |Indeed,

Ri | ey provides that the search incident to arrest exception to the
warrant requirement entitles [ aw enforcenent officers to “exam ne the
physi cal aspects of the phone” after it has been seized (id. at — 134
S & at 2485). Inasmuch as the information included in the warrant
application is not suggestive of a warrantl ess search of the phone, we
conclude that the Suprenme Court’s decision in R ley did not provide
good cause for defendant’s untinely second suppression notion. Thus,
the notion was properly denied (see CPL 255.20 [3]; People v G m no,
49 AD3d 1155, 1156 [4th Dept 2008], |v denied 10 NY3d 861 [2008]; see
generally People v Wl burn, 50 AD3d 1617, 1618 [4th Dept 2008], Iv
denied 11 NY3d 742 [2008]).

Moreover, even if the officer’s actions in sending a confirnatory
text message to defendant’s phone did constitute an unl awful search
under Riley, we neverthel ess conclude that the validity of the warrant
to search defendant’s phone was not vitiated. The police did not use
the alleged illegal search “ ‘to assure thenselves that there [was]
cause to obtain a warrant’ in the first instance” (People v Burdine,
147 AD3d 1471, 1472 [4th Dept 2017], anended on rearg 149 AD3d 1626
[4th Dept 2017], |v denied 29 Ny3d 1076 [2017], quoting People v Burr,
70 Ny2d 354, 362 [1987], cert denied 485 US 989 [1988]), and the
remai ni ng factual allegations in the warrant application provided
probabl e cause to search the cell phone that was recovered from
defendant at the tinme of his arrest.

Viewi ng the evidence in light of the elenments of the crine as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
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we reject defendant’s further contention in his nmain brief that the
verdict is against the weight of the evidence (see generally People v
Bl eakl ey, 69 NYy2d 490, 495 [1987]). Here, defendant stipul ated that
his date of birth was July 26, 1968, and he did not dispute that the
victimwas 15 years old in April 2013. Thus, the evidence at tria
establ i shed that defendant was “twenty-one years old or nore” and that
the victimwas “l ess than seventeen years old” at the tine that

def endant al |l egedly had sexual intercourse with the victim (Penal Law
8§ 130.25 [2]). Wth respect to the elenment of sexual intercourse, the
jury heard the victins testinony describing the incident. NMbreover,
the evidence at trial was not solely limted to the testinony of the
victim Although there is a lack of nedical, scientific, or other
physi cal evidence of the crinme, the jury saw incrimnating text
nessages from defendant to the victimin which he admtted that he
engaged in sexual intercourse with her and professed his | ove to her.
In addition, defendant’s trial testinony in which he denied having
sexual intercourse wth the victimwas not credible inasnmuch as he
provided the jury with inprobabl e explanations for the incrimnating

t ext nmessages.

Defendant’s contention in his main brief that the court commtted
reversible error by giving an unbal anced i nterested w tness
instruction is not preserved for our review (see People v Rasnussen,
275 AD2d 926, 927 [4th Dept 2000], |v denied 95 Ny2d 968 [2000]), and
we decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).

W al so reject the contention in defendant’s pro se suppl enent al
brief that he was denied effective assistance of counsel based on
alleged failures by trial counsel to file a tinely discovery demand,
to prepare a defense or call fact witnesses, to inpeach prosecution
wi t nesses, and to make effective notions to suppress evidence. The
record establishes that defense counsel demanded di scovery within the
30-day deadline set forth in CPL 240.80 (1), and that the People
subsequent|y provided the requested discovery to defendant. 1In
addi tion, defense counsel filed pretrial notions on defendant’s
behal f, and successfully noved for an order precluding the People from
introducing in evidence cell phone records from Verizon. Counsel also
successfully noved to suppress defendant’s journal, and obtai ned
confidential records fromthe Departnent of Social Services by
subpoena duces tecum Moreover, counsel used the records that he
obtained to effectively cross-examne the victimat trial. Thus, we
conclude that the “evidence, the law, and the circunstances of [this]
particular case, viewed in totality and as of the tinme of the
representation, reveal that [defense counsel] provided neani ngf ul
representation” (People v Trait, 139 AD2d 937, 938 [4th Dept 1988], Iv
deni ed 72 Ny2d 867 [1988]; see People v Baldi, 54 Ny2d 137, 147
[ 1981]).

Wth respect to defendant’s further contention in his pro se
suppl emrental brief that the People violated the court’s Sandoval
ruling, we can discern no nmeani ngful distinction between the question
that the court permtted in its Sandoval ruling, i.e., whether
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def endant had been convicted of two felonies in April 1993, and the
guestion that the prosecutor asked defendant at trial, i.e., whether
there were two charges associated wth that 1993 conviction. Even
assum ng, arguendo, that the slight semantic difference in the form of
the question violated the court’s Sandoval ruling, we conclude that
any error was “not so egregious or unduly prejudicial as to create a
significant probability that defendant woul d have been acquitted but
for such an error” (People v Al exander, 160 AD3d 1121, 1124 [3d Dept
2018], |v denied 31 NY3d 1144 [2018]; see People v Sparks, 29 Ny3d
932, 935 [2017]; see generally People v Crimmns, 36 Ny2d 230, 241-242
[ 1975]).

Contrary to defendant’s contention in his pro se suppl enental
brief, the court did not err in permtting the People to present
testinmony that defendant commtted an uncharged bad act. W concl ude
that the testinony that defendant gave the 15-year-old victimal coho
prior to having sexual intercourse with her was properly admtted in
evidence to conplete the narrative of events on the night in question
(see generally People v Maxey, 129 AD3d 1664, 1665 [4th Dept 2015], Iv
deni ed 27 NY3d 1002 [2016], reconsideration denied 28 NY3d 933 [2016];
Peopl e v Khan, 88 AD3d 1014, 1014-1015 [2d Dept 2011], |v denied 18
NY3d 884 [2012]), and the probative value of that testinobny was not
substantially outwei ghed by the potential for prejudice (see generally
People v Alvino, 71 Ny2d 233, 242 [1987]; People v G vans, 45 AD3d
1460, 1462 [4th Dept 2007]). In any event, “inasnmuch as the evidence
of defendant’s guilt is overwhelnm ng, and there is no significant
probability that defendant woul d have been acquitted but for the
[al | eged] error”, any error in admtting that testinony in evidence
was harm ess (People v Castillo, 151 AD3d 1802, 1803 [4th Dept 2017],
| v denied 30 NY3d 978 [2017]; see Crimm ns, 36 NY2d at 241-242).

W have considered the renmi ning contentions in defendant’s pro
se supplemental brief and conclude that they are without nerit.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered Novenber 20, 2015. The judgnent convicted
def endant, upon a jury verdict, of assault in the second degree,
resisting arrest, reckless endangernent in the second degree, reckless
driving and crimnal mschief in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by vacating the sentence and as nodified the
judgnment is affirmed, and the matter is remtted to Ontario County
Court for further proceedings in accordance with the foll ow ng
menor andum  Def endant appeals from a judgnent convicting himupon a
jury verdict of, inter alia, assault in the second degree (Penal Law
8§ 120.05 [3]). The case arose froman incident in which the police
attenpted to arrest defendant pursuant to an arrest warrant issued by
the State of Pennsylvania for absconding from parol e supervi sion.
When the police approached and identified thensel ves, defendant |ed
themin a foot pursuit that circled an apartnment buil ding until
def endant got in his pickup truck. One of the officers who had been
in pursuit arrived at defendant’s vehicle, ordered himto exit and
sl anmmed his radi o agai nst the wi ndow i ntending to break the glass and
stop defendant’s escape. Wth the officer still holding onto the
vehi cl e’ s door handl e, defendant accel erated qui ckly and drove away,
sending the officer into the air and then onto the ground.

W reject defendant’s contention that his conviction of assault
in the second degree is not supported by legally sufficient evidence
that the officer sustained physical injury, which is defined as
“i nmpai rment of physical condition or substantial pain” (Penal Law
§ 10.00 [9]). “ ‘[S]ubstantial pain’ cannot be defined precisely, but
it can be said that it is nore than slight or trivial pain” (People v
Chi ddi ck, 8 NY3d 445, 447 [2007]). Here, witnesses of the incident
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testified that the officer was thrown airborne and dragged by the
vehicle, and one witness testified that she was surprised that the
officer was able to get up after the incident. The officer described
that the pain was “trenmendous,” “significant,” and “severe.” The
nmedi cal records that were adnmitted in evidence established that the
officer went to urgent care the day after the incident and was
evaluated for nultiple contusions and soft tissue henmatoma to the
right hip and right knee, acute neck pain associated with cervica
sprain, acute cervical strain, acute traumatic thoracic and | unbar
back pain, sprain of the left hanstring and possible hanstring tear,
mul ti pl e superficial abrasions, and sprain of the right latera
collateral ligament. At that tine, he described his pain as a 5 out
of 10, but 8 out of 10 with novenent and activity. He was prescribed
i buprofen 600 ng tablets, and was instructed to remain out of work for
five days and to avoid strenuous activity. Six days later at a

foll owup appointnent, the officer noted inprovenent, but stil
expressed problens and pain in his right knee, left hanstring, right
hi p, and neck/upper back. At the follow up appointnent, the officer
reported that his pain and stiffness initially got worse after the
urgent care visit and gradually there had been inprovenent. Although
t here had been inprovenent and sonme negative test results, the
officer’s range of notion was found to be Iimted in his back and the
physi ci an concl uded that he was not yet ready to return to work ful
duty. Instead, the physician noted that the officer should be able to
return to work the followi ng week. W conclude that the evidence is
sufficient to establish that the officer sustained physical injury
(see People v Tal bott, 158 AD3d 1053, 1054 [4th Dept 2018], |v denied
31 NY3d 1088 [2018]). Viewing the evidence in light of the elenments
of assault in the second degree as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we reject defendant’s further
contention that the verdict is against the weight of the evidence on
the issue of physical injury (see generally People v Bl eakley, 69 Ny2d
490, 495 [1987]).

Contrary to defendant’s contention, defense counsel’s failure to
object to the alleged instance of prosecutorial m sconduct during
sunmation did not constitute ineffective assistance of counse
i nasnmuch as the prosecutor’s sunmmation was within “the broad bounds of
rhetorical comment perm ssible” (People v McEathron, 86 AD3d 915, 916
[4th Dept 2011], Iv denied 19 Ny3d 975 [2012] [internal quotation
marks omtted]; see People v Jones, 155 AD3d 1547, 1548-1549 [4th Dept
2017], anended on rearg 156 AD3d 1493 [4th Dept 2017]), and “any
i nproper conments nade by the prosecutor on sunmation were isol ated
and not so egregious that defendant was deprived of a fair trial”
(People v Grant, 160 AD3d 1406, 1407 [4th Dept 2018], |Iv denied 31
NY3d 1148 [2018]). W simlarly reject defendant’s contention that
def ense counsel was ineffective for failing to request that the court
charge the jury with the | esser included offense of obstructing
governnmental adm nistration in the second degree inasnmuch as “there is
no reasonabl e view of the evidence to support a finding that defendant
comm tted obstructing governnmental administration in the second degree
but not assault in the second degree” (People v Acevedo, 118 AD3d
1103, 1107 [3d Dept 2014], |v denied 26 NY3d 925 [2015]; see generally
Peopl e v Cal deron, 66 AD3d 314, 320 [1lst Dept 2009], |v denied 13 NY3d
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858 [2009]).

We agree with defendant, however, that he was inproperly
sentenced as a second felony of fender inasmuch as the predicate
conviction, i.e., the Pennsylvania crine of burglary (18 Pa Cons Stat
8§ 3502), is not the equivalent of a New York felony. Although
defendant failed to preserve that contention for our review (see
People v Hall, 149 AD3d 1610, 1610 [4th Dept 2017]), we exercise our
power to address it as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). Upon our review of Pennsyl vania
statutory and case law, “there is no elenent in the Pennsyl vania
statute conparable to the elenent in the anal ogous New York statute
that an intruder ‘knowingly enter or remain unlawfully in the
premses . . . [and t]he absence of this scienter requirenment fromthe
Pennsyl vani a burglary statute renders inproper the use of the
Pennsyl vani a burglary conviction as the basis of the defendant’s
predi cate felony adjudication” (People v Flores, 143 AD3d 840, 840 [2d
Dept 2016]; see generally People v Hel ms, 30 NY3d 259, 263-264
[2017]). W therefore nodify the judgnment by vacating the sentence,
and we remt the matter to County Court to resentence defendant (see
Peopl e v Ni eves-Rojas, 126 AD3d 1373, 1373-1374 [4th Dept 2015]). In
I ight of our determi nation, defendant’s renmining contention regarding
the severity of the sentence is noot (see id. at 1374).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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TI MOTHY A. ROULAN, SYRACUSE, ATTORNEY FOR THE CHI LDREN.

Appeal from an order of the Fam |y Court, Onondaga County
(WIlliamW Rose, R), entered February 9, 2017 in a proceedi ng
pursuant to Famly Court Act article 6. The order, anong other
t hi ngs, awarded petitioner primary |egal and physical custody of the
subj ect children

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 6, respondent father appeals froman order that, inter alia,
awar ded petitioner nother primary | egal and physical custody of the
three subject children with specified visitation to the father.

Al t hough we agree with the father that Fam |y Court failed to set
forth the “facts it deenfed] essential” for its custody determ nation
(CPLR 4213 [b]; see Matter of Graci v Graci, 187 AD2d 970, 971 [4th
Dept 1992]), the record is sufficient for us to nake our own factual
findings “in the interests of judicial econony and the well-being of
the child[ren]” (Matter of Brandon v King, 137 AD3d 1727, 1727-1728
[4th Dept 2016]; see generally Matter of Howell v Lovell, 103 AD3d
1229, 1231 [4th Dept 2013]; Matter of Bryan K B. v Destiny S. B., 43
AD3d 1448, 1450 [4th Dept 2007]).

We conclude that the court’s determnation is supported by a
sound and substantial basis in the record (see generally Matter of
Burns v Herrod, 132 AD3d 1336, 1336 [4th Dept 2015]). In making a
cust ody determ nation, “numerous factors are to be consi dered,
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including the continuity and stability of the existing custodia
arrangenment, the quality of the child s home environnment and that of
t he parent seeking custody, the ability of each parent to provide for
the child s enotional and intellectual devel opment, the financia
status and ability of each parent to provide for the child, and the

i ndi vi dual needs and expressed desires of the child” (Mtter of
Caughill v Caughill, 124 AD3d 1345, 1346 [4th Dept 2015] [internal
guotation marks omtted]; see Bryan K B., 43 AD3d at 1450).

Here, while the parties |ived together, the nother was the
pri mary caretaker and neans of enotional and financial support for the
children. After the parties separated, the father began to play a
larger role in the children’s lives. The nother has been a victim of
donmestic violence, first with the father when they resided together,
and then with an abusive live-in boyfriend with whom she had ot her
children. The nother ended the relationship with that boyfriend after
she determ ned that the relationship was not in the best interests of
either herself or the children, and she now lives in a three-bedroom
t ownhouse with the children. The father has nade attenpts to inprove
the quality of the children’s home environnment in the |long term by
attending coll ege and working part-tinme, which required enrolling the
children in an after-school program and reducing the anmount of tine
that he could spend at honme with the children. The father has resided
in the sane hone and school district for twelve years. Thus, both
parents have worked to overcone chall enges in providing stable hone
environments for the children.

Al t hough each parent is now able to offer a stable hone
environnment for the children, we conclude that the nother is better
suited to provide for the children’s enotional devel opnent inasnmuch as
the record establishes that she has a history of |ooking after their
enoti onal needs, and she denonstrated a commtnent to addressing their
mental health by enrolling themin therapy. Both parents are
supportive of the children’s intellectual devel opnent and are
dedi cated to involvenent in their schooling, and both parents are on
equal footing financially, supplenmenting work income with public
assi st ance.

There are two critical factors that weigh in favor of the nother:
the father’s use of excessive punishnent, including excessive corpora
puni shnent, and his failure to foster the children’s relationship with
the nother. The record reflects multiple instances of excessive
puni shment fromthe father, the nost serious of which invol ved
striking one of the children nultiple tinmes with a belt. After the
incident, that child ran away fromthe father’s honme. Since that
time, the child has lived with the nother and refused to see the
father. The beating |eft scars on the child, and the father has
subsequently failed to attenpt to naintain any contact with the child.
Additionally, the father made a concerted effort to interfere with
contact between the children and the nother when the children were in
his custody, as well as to interfere with contact between the children
in his custody and their siblings. The record establishes that, for a
period of six nonths, the nother was only able to see two of the
children if she went to their school and saw them during |unch and the
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father prevented phone contact between the nother and the children.

It is well settled that “[a] concerted effort by one parent to
interfere with the other parent’s contact with the child[ren] is so
inimcal to the best interests of the child[ren] . . . as to, per se,
raise a strong probability that the [interfering parent] is unfit to
act as a custodial parent” (Matter of Marino v Marino, 90 AD3d 1694,
1695 [4th Dept 2011] [internal quotation marks onmitted]). Moreover,
the record establishes that all three children have not spent any tine
together in several years. The nother offers a hone environnment that
is loving and nurturing, while the father’s honme is an environnent of
fear. W thus conclude that it is in the children’s best interests
for the nother to have primary physical custody with visitation to the
f at her.

Contrary to the father’s contention, where, as here, the court is
maki ng an initial custody determ nation, “relocation is but ‘one
factor anong many’ to be considered by [the] court” (Mtter of
Sorrentino v Keating, 159 AD3d 1505, 1507 [4th Dept 2018]; see Matter
of Saperston v Hol daway, 93 AD3d 1271, 1272 [4th Dept 2012], appeal
di smi ssed 19 NY3d 887 [2012], 20 Ny3d 1052 [2013]), and the factors
set forth in Matter of Tropea v Tropea (87 Ny2d 727, 740-741 [1996])
need not be strictly applied (see Saperston, 93 AD3d at 1272).

Finally, we note that the contention of the Attorney for the
Child representing the oldest child that the court erred in ordering
unsupervised visitation with the father is not properly before us
because the Attorney for the Child did not appeal fromthe court’s
order (see generally Matter of Anollyah B. [Tiffany R ], 161 AD3d
1558, 1558 [4th Dept 2018]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Suprene Court, Steuben County
(Marianne Furfure, A J.), entered Novenber 17, 2016. The judgnent
awar ded plaintiff noney damages as agai nst defendant Robert Mauro.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Septenber 28, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Clerk of the Court
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REEVE BROMWN PLLC, ROCHESTER (GUY A. TALI A OF COUNSEL), FOR
DEFENDANT- APPELLANT.

VOGEL LAW CFFI CE, P.C., DANSVILLE (JOHN W VOCEL OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgment of the Suprene Court, Steuben County
(Marianne Furfure, A J.), entered Novenber 17, 2016. The judgnent
awarded plaintiff noney damages as agai nst defendant Margaret Horan.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Septenber 28, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

973

KA 15-00031
PRESENT: WHALEN, P.J., CENTRA, LINDLEY, NEMOYER, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DOM NI C FLOAERS, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.
DOM NI C FLOAERS, DEFENDANT- APPELLANT PRO SE

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( NANCY G LLI GAN COF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Victoria M
Argento, J.), rendered COctober 17, 2014. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
assault in the first degree (two counts), assault in the second degree
and crimnal possession of a weapon in the second degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
after a jury trial of nmurder in the second degree (Penal Law § 125.25
[2]), assault in the second degree (8 120.05 [2]), and two counts each
of assault in the first degree (8 120.10 [1], [3]) and crimna
possessi on of a weapon in the second degree (8 265.03 [1] [b]; [3]).
Contrary to defendant’s contention in his main and pro se suppl enenta
briefs, the evidence is legally sufficient to establish his identity
as one of the people who opened fire on a crowded street, killing one
person and injuring two others (see generally People v Danielson, 9
NY3d 342, 349 [2007]; People v Bl eakley, 69 Ny2d 490, 495 [1987]).
The Peopl e presented evidence that defendant and a codefendant were
driven to the scene of the shooting by defendant’s sister. Mnents
after the two men exited the vehicle, the sister, who testified for
the People at trial, heard numerous gunshots, and shortly thereafter
the two nen rushed back to her vehicle. At that tinme, defendant’s
si ster observed defendant in possession of a firearm

Mor eover, casings found at the scene established that two
different types of firearns were used in proximty to each other and
in proximty to the corner where defendant’s sister had parked her
vehicle. One nonth later, ammunition matching the brand and cal i ber
of both types of casings was found during the execution of a search
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warrant at the residence of defendant’s nother, which occurred while
def endant was present. In our view, “ ‘there is a valid line of
reasoni ng and perm ssible inferences fromwhich a rational jury could
have found [defendant’s identity] proved beyond a reasonabl e doubt’ ”
(Dani el son, 9 NY3d at 349; see generally Bl eakley, 69 Ny2d at 495).

Al t hough def endant raises several other challenges to the | ega
sufficiency of the evidence, he failed to preserve those chall enges
for our review inasnuch as his notion for a trial order of dismssa
was not specifically directed at those grounds (see People v G ay, 86
NY2d 10, 19 [1995]). 1In any event, we reject those challenges (see
general |y Bl eakl ey, 69 Ny2d at 495).

Viewi ng the evidence in |ight of the elenents of the crines as
charged to the jury (see Danielson, 9 NY3d at 349), including the
instruction that defendant could be found |iable as either a principa
or an acconplice (see Penal Law 8 20.00), we conclude that, contrary
to defendant’s contention in his main and pro se supplenental briefs,
the verdict on each count is not against the weight of the evidence
(see generally Bl eakl ey, 69 Ny2d at 495). Although different findings
woul d not have been unreasonable, we conclude that the jury did not
fail to give the evidence the weight it should be accorded (see
generally id.). The jury credited the testinony of defendant’s
sister, and we defer to the jury’'s credibility determ nati on under
t hese circunstances (see People v Washi ngton, 160 AD3d 1451, 1452 [4th
Dept 2018]; People v Harris, 56 AD3d 1267, 1268 [4th Dept 2008], Iv
deni ed 11 Ny3d 925 [2009]).

Before trial, the People submtted a Sandoval application
notifying County Court of their intent to inpeach defendant’s
credibility by questioning himconcerning his prior crimnal, vicious
or imoral acts. The court permtted the People to question defendant
concerning the facts and circunstances underlying one prior crimna
act and, with respect to a second act, limted the People s questions
to the existence of a felony conviction. W conclude that the court
did not abuse its broad discretion in its ruling (see generally People
v Smith, 27 NY3d 652, 660 [2016]), and the court’s exercise of
di scretion “should not be disturbed nerely because the court did not
provide a detailed recitation of its underlying reasonlng . .
particularly where, as here, the basis of the court’s decision nay be
inferred fromthe parties’ argunents” (People v Wal ker, 83 Ny2d 455,
459 [1994]; see People v Wertman, 114 AD3d 1279, 1281 [4th Dept 2014],
| v denied 23 NY3d 969 [2014]; cf. People v Gaham 107 AD3d 1421, 1422
[4th Dept 2013], affd 25 NY3d 994 [2015]).

Def endant further contends in his main brief that the court erred
in admtting in evidence the ammunition that was recovered during the
search of the residence of defendant’s nmother. Initially we note
that, contrary to defendant’s contention, his alleged possession of
t hat ammuniti on does not constitute a prior bad act or a prior
uncharged crime and thus is not Ml ineux evidence (see generally
People v Brewer, 129 AD3d 1619, 1620 [4th Dept 2015], affd 28 Ny3d 271
[ 2016] ; Peopl e v Anderson, 304 AD2d 450, 451 [1st Dept 2003], Iv
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deni ed 100 Ny2d 592 [2003]; People v Duggan, 229 AD2d 688, 689-690 [ 3d
Dept 1996], |v denied 88 NY2d 984 [1996]). Moreover, the court
properly exercised its discretion in admtting the ammunition in

evi dence inasrmuch as it “was relevant circunstantial evidence of
defendant’s [participation in the shooting], specifically because the
type [and brand] of anmunition matched the type of weapon [used in the
shooting] and [the brand of casings found at the scene]. The
connection between the rounds of anmunition and the charges sought to
be proved was not so tenuous as to be inprobable” (People v Vasquez,
214 AD2d 93, 104 [1st Dept 1995], |v denied 88 Ny2d 943 [1996], citing
People v Mrenda, 23 Ny2d 439, 453 [1969]; see People v Gray, 116 AD3d
480, 481 [1lst Dept 2014], affd 27 Ny3d 78 [2016]; cf. People v

Buoni ncontri, 18 AD3d 569, 569 [2d Dept 2005], affd 6 NY3d 726

[ 2005]) .

W reject defendant’s contention in his main brief that there was
an insufficient foundation for the adm ssion in evidence of a
surveillance video obtained fromthe hospital where the codef endant
sought treatnent after the shooting. The hospital’s director of
corporate security, who maintained the building s video recording
surveillance systemand thus “was famliar with [its] operation”
(People v Costello, 128 AD3d 848, 848 [2d Dept 2015], |v denied 26
NY3d 927 [2015], reconsideration denied 26 NY3d 1007 [2015]),
testified that the exhibit admtted at trial “ ‘truly and accurately
represent[ed] what was before the canera’ ” on the night of the events
(People v Patterson, 93 Ny2d 80, 84 [1999]; see al so People v Davis,
28 Ny3d 294, 303 [2016]).

Def endant further contends in his main brief that he was denied a
fair trial by prosecutorial msconduct on summation. That contention
is not preserved for our review “inasmuch as defense counsel did not
object to certain instances . . . and failed to take any further
actions such as requesting a curative instruction or noving for a
m strial when his objections were sustained” (People v G bson, 134
AD3d 1512, 1512-1513 [4th Dept 2015], |v denied 27 NY3d 1151 [2016];
see People v Tol bert, 283 AD2d 930, 931 [4th Dept 2001], Iv denied 96

NY2d 908 [2001]). In any event, we conclude that the prosecutor’s
comments were not “so egregious” as to warrant reversal and did not
cause “such substantial prejudice to . . . defendant that he [was]

deni ed due process of law (People v Mtt, 94 AD2d 415, 418-419 [4th
Dept 1983]).

We reject the further contention of defendant in his pro se
suppl emental brief that he was denied effective assistance of counsel.
| nsof ar as defendant contends that defense counsel failed to interview
wi t nesses, did not consult with defendant, did not supply defendant
with di scoverable material and inproperly advi sed defendant not to
testify, those contentions are based on nmatters outside the record and
are not reviewable on direct appeal (see People v Washi ngton, 39 AD3d
1228, 1230 [4th Dept 2007], Iv denied 9 NY3d 870 [2007]; People v
Lawr ence, 27 AD3d 1120, 1121 [4th Dept 2006], |v denied 6 NY3d 850
[2006]). “Defendant’s remai ning conplaints concerning defense
counsel’s representation are based on di sagreenents with tria
tactics, and defendant has failed to establish the absence of any
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| egitimate explanation for defense counsel’s decisions” (Lawence, 27
AD3d at 1121; see People v Seaton, 147 AD3d 1531, 1532 [4th Dept
2017]; see generally People v Caban, 5 NY3d 143, 154 [2005]).

In his pro se supplenental brief, defendant contends that he was
denied his right of confrontation when the autopsy report was admtted
in evidence and one nedical exam ner was pernmtted to testify
regarding the findings made and docunmented by a second nedi ca
exam ner who prepared the report. That contention is not preserved
for our review (see People v Chelley, 121 AD3d 1505, 1506 [4th Dept
2014], |v denied 24 Ny3d 1218 [2015], reconsideration denied 25 Ny3d
1070 [2015]; People v Bonner, 94 AD3d 1500, 1501-1502 [4th Dept 2012],
| v denied 19 Ny3d 1101 [2012], reconsideration denied 20 Ny3d 1059
[2013]). 1In any event, defendant’s contention |acks nerit (see People
v Freycinet, 11 NY3d 38, 42 [2008]; see also People v John, 27 Ny3d
294, 315 [2016]; Chelley, 121 AD3d at 1506-1507; People v Acevedo, 112
AD3d 454, 455 [1st Dept 2013], |v denied 23 NY3d 1017 [2014]).

Al t hough defendant further contends in his pro se suppl enent al
brief that he was denied his right to be present at a material stage
of the proceedi ngs, we conclude that defendant “failed to neet his
burden of comng forward with substantial evidence establishing his
absence” fromany material stage of the proceedi ngs (People v Foster,
1 NY3d 44, 48 [2003]; see People v Rivera, 83 AD3d 1370, 1371 [4th
Dept 2011], lv denied 17 NY3d 904 [2011]).

Finally, we reject defendant’s contention in his main and pro se
suppl emental briefs that the sentence is unduly harsh and severe.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Supreme Court, Onondaga County (James
P. Murphy, J.), entered November 2, 2017. The order, inter alia,
denied defendants’ motion for summary judgment and granted plaintiff’s
cross motion for partial summary judgment.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by vacating the third ordering
paragraph, and as modified the order is affirmed without costs.

Memorandum: Plaintiff commenced this Labor Law and common-law
negligence action to recover damages for injuries that he sustained
when he fell through a roof while working on a demolition project.
Defendants contend that Supreme Court erred in granting plaintiff’s
cross motion for partial summary judgment on the issue of liability
with respect to the Labor Law § 240 (1) cause of action. We reject
that contention. Plaintiff established that defendants’ failure to
provide adequate fall protection was a proximate cause of the accident
(see Calderon v Walgreen Co., 72 AD3d 1532, 1533 [4th Dept 2010],
appeal dismissed 15 NY3d 900 [2010]). In opposition, defendants
failed to raise an issue of fact whether plaintiff’s own negligence
was the “sole proximate cause” of his injuries, in particular, whether
safety harnesses “were readily available at the work site, albeit not
in the immediate wvicinity of the accident” (Gallagher v New York Post,
14 NY3d 83, 88 [2010]; cf. Scruton v Acro-Fab Ltd., 144 AD3d 1502,
1503 [4th Dept 2016]). Thus, we likewise reject defendants’
contention that plaintiff was the sole proximate cause of his injuries
and that the court therefore erred in denying their motion for summary
judgment dismissing the complaint.

We agree with defendants, however, that the court erred in
searching the record and granting summary judgment to plaintiff on his
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Labor Law § 241 (6) cause of action, and we therefore modify the order
accordingly. Contrary to plaintiff’s assertion, although defendants
did not advance their contention before the trial court, we conclude
that the contention is properly before us because defendants lacked an
opportunity to raise it at any time before this appeal (cf. Ciesinski
v Town of Aurora, 202 AD2d 984, 985 [4th Dept 1994]). Further, ™ ‘[a]
motion for summary judgment on one claim or defense does not provide a
basis for searching the record and granting summary Jjudgment on an
unrelated claim or defense’ ” (Miller v Mott’s Inc., 5 AD3d 1019, 1020
[4th Dept 2004]; see Sadkin v Raskin & Rappoport, P.C., 271 AD2d 272,
273 [1st Dept 2000]). Here, the only issue raised with respect to the
Labor Law § 241 (6) cause of action was on defendants’ motion, wherein
they asserted that dismissal was warranted on the ground that
plaintiff was the sole proximate cause of his injuries. The court
therefore erred in granting summary judgment to plaintiff based on
alleged violations of 12 NYCRR 23-1.7 (b) (1) (iii) (c) and 23-3.3
(c) .

Entered: November 9, 2018 Mark W. Bennett
Clerk of the Court
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Appeal froma judgnent of the Ni agara County Court (Matthew J.
Mur phy, 111, J.), rendered April 27, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of sexual abuse in the first
degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, the plea is vacated and the matter is
remtted to Niagara County Court for further proceedings on the
i ndi ct nment.

Menorandum  On appeal froma judgment convicting himupon his
plea of guilty of two counts of sexual abuse in the first degree
(Penal Law 8§ 130.65 [2]), defendant contends that County Court erred
in accepting the plea because he nade a statenment during the
al l ocution that cast significant doubt on his guilt or otherw se
called into question the voluntariness of the plea and the court
failed to conduct a sufficient inquiry to ensure that the plea was
knowi ngly and voluntarily entered. W agree. Although defendant’s
contention survives his valid waiver of the right to appeal (see
generally People v Lopez, 6 NY3d 248, 255 [2006]), he failed to
preserve that contention for our review inasnmuch as he did not nove to
wi t hdraw the plea or to vacate the judgnent of conviction on that
ground (see People v Burtes, 151 AD3d 1806, 1807 [4th Dept 2017], Iv
deni ed 30 NY3d 978 [2017]; People v G bson, 140 AD3d 1786, 1787 [4th
Dept 2016], |v denied 28 NY3d 1072 [2016]; People v VanDeViver, 56
AD3d 1118, 1118 [4th Dept 2008], |v denied 11 Ny3d 931 [2009],
reconsi deration denied 12 NY3d 788 [2009]). This case nonethel ess
falls within the rare exception to the preservation requirenent (see
Peopl e v Lopez, 71 Ny2d 662, 666 [1988]; People v Dedesus, 144 AD3d
1564, 1565 [4th Dept 2016]). Defendant made a statenment during the
plea allocution that raised a potentially viable affirmative defense
pursuant to Penal Law 8§ 130.10 (1), thereby “giving rise to a duty on
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the part of the court, before accepting the guilty plea, to ensure

t hat defendant was aware of that defense and was know ngly and
voluntarily waiving it” (DeJesus, 144 AD3d at 1565; see People v Mx,
20 NY3d 936, 938-939 [2012]; People v Dukes, 120 AD3d 1597, 1598 [4th
Dept 2014]). W conclude that the court’s inquiry here was
insufficient to neet that obligation (see Mx, 20 NY3d at 939;
DeJesus, 144 AD3d at 1565). We therefore reverse the judgnent of
conviction, vacate the plea, and remt the matter to County Court for
further proceedings on the indictnent.

In Iight of our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Wayne County Court (Dennis M
Kehoe, J.), rendered July 5, 2016. The judgnent convicted defendant,
upon a jury verdict, of murder in the second degree, attenpted mnurder
in the second degree and crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, murder in the second degree (Pena
Law 8§ 125.25 [1]) and attenpted nurder in the second degree
(88 110.00, 125.25 [1]), arising froman incident at defendant’s
residence in which he fired a shotgun nultiple tines at two nen, which
resulted in the death of one of the nen (hereafter, victim. W
affirm

Contrary to defendant’s contention, we conclude that County Court
properly refused to suppress physical evidence that was seized w thout
a warrant fromthe driveway of defendant’s residence inasnuch as that
evidence was in plain view upon arrival of the police on the scene
following a 911 call reporting the shooting (see People v Jassan J.,
84 AD3d 620, 620 [1lst Dept 2011], |v denied 18 NY3d 925 [2012]; People
v Evans, 21 AD3d 1317, 1317-1318 [4th Dept 2005], Iv denied 6 NY3d 775
[ 2006] ; see generally People v Brown, 96 NY2d 80, 89 [2001]).

Def endant al so contends that the court erred in refusing to
suppress the statenents that he nmade to the police at his residence
before he received his Mranda warni ngs because he was subjected to
custodial interrogation. W reject that contention. “In determ ning
whet her a defendant was in custody for Mranda purposes, ‘[t]he test
is not what the defendant thought, but rather what a reasonabl e



- 2- 1016
KA 16- 01190

[ person], innocent of any crinme, would have thought had he [or she]
been in the defendant’s position’ ” (People v Kelley, 91 AD3d 1318,
1318 [4th Dept 2012], |v denied 19 NY3d 963 [2012], quoting People v
Yukl, 25 NY2d 585, 589 [1969], cert denied 400 US 851 [1970]). Here,
the record of the suppression hearing establishes that the police
responded to defendant’s residence following the 911 call reporting
t he shooting and, although defendant was initially asked to back up
into the kitchen, the police explained that they sinply wanted to be
able to safely enter the residence and check the prem ses.
Thereafter, a police officer collectively interviewed defendant, his
girlfriend, and two roonmates in the kitchen of the residence,
def endant was never handcuffed or otherw se restrai ned, and defendant
was free to nove during the interview (see People v Rodriguez, 111
AD3d 1333, 1333-1334 [4th Dept 2013], |v denied 22 NY3d 1158 [2014];
People v Ram rez, 243 AD2d 734, 735 [2d Dept 1997], |v denied 91 Ny2d
878 [1997], reconsideration denied 91 NY2d 929 [1998]; People v
Lavere, 236 AD2d 809, 809 [4th Dept 1997], Iv denied 90 NY2d 860
[1997]). Furthernore, although a police officer testified that he
woul d not have all owed defendant to | eave upon initially entering the
residence, “[a] police [officer’s] unarticul ated plan has no bearing
on the question whether a suspect was in custody at a particular tine
[and] the subjective intent of the officer . . . is irrelevant”
where, as here, there is no evidence that such subjective intent was
comuni cated to the defendant (People v Jerem ah, 147 AD3d 1199, 1201
[ 3d Dept 2017], |v denied 29 NY3d 1033 [2017] [internal quotation
marks omtted]). W conclude that, under those circunstances, “a
reasonabl e person i nnocent of any w ongdoi ng woul d not have believed
that he or she was in custody” (Rodriguez, 111 AD3d at 1334).

Contrary to defendant’s further contention, inasnmuch as “the
initial statement[s were] not the product of pre-Mranda custodia
interrogation, the post-Mranda [statenents] given by defendant [at
the police station] cannot be considered the fruit of the poisonous
tree” (People v Miurphy, 43 AD3d 1276, 1277 [4th Dept 2007], |v denied
9 NY3d 1008 [2007] [internal quotation marks omitted]). Thus,
defendant’s rel ated contention that defense counsel was ineffective in
failing to raise that ground for suppression of the post-Mranda
statenents is without nmerit because “[t]here can be no denial of
effective assistance of trial counsel arising fromcounsel’s failure
to make a notion or argunent that has little or no chance of success”
(Peopl e v Caban, 5 NY3d 143, 152 [2005] [internal quotation marks
omtted]).

Upon our review of the videotape of defendant’s interrogation at
the police station, we conclude that the court properly refused to
suppress defendant’s witten and oral statenents nade during the
i nterrogation because, contrary to defendant’s contention, the record
does not establish that those statenments were involuntary (see People
v Clark, 139 AD3d 1368, 1369-1370 [4th Dept 2016], |v denied 28 NY3d
928 [2016]; People v Sal anbne, 61 AD3d 1400, 1401 [4th Dept 2009], |v
denied 12 NY3d 929 [2009]; People v MWIIlianms, 48 AD3d 1266, 1267
[4th Dept 2008], Iv denied 10 NYy3d 961 [2008]; cf. People v Guilford,
21 NY3d 205, 212-213 [2013]).
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Def endant al so contends that he was deprived of his
constitutional right to a public hearing when the court denied his
request to view the videotape of the interrogation in open court
during the suppression hearing and instead viewed it in chanbers
before rendering its witten decision. That contention is not
preserved for our review inasnmuch as defendant requested that the
court view the videotape in open court on “different grounds, and the
court ‘did not expressly decide, in response to protest, the issue[]
now rai sed on appeal’” . . . , notwithstanding its ‘nere reference’
[during argunent] . . . to a matter related to the present issue[]”
(People v Cruz, 154 AD3d 429, 429-430 [1st Dept 2017], |v denied 30
NY3d 1059 [2017], quoting People v Mranda, 27 NY3d 931, 932-933
[ 2016]; see CPL 470.05 [2]; People v Lopez, 185 AD2d 189, 190-191 [ 1st
Dept 1992], |v denied 80 NY2d 975 [1992]). W decline to exercise our
power to review that contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Def endant further contends that the court erred in denying his
chal l enge for cause to a prospective juror. Although defendant
preserved that contention for our review (see CPL 270.20 [2]; People v
Harris, 19 NY3d 679, 685 [2012]), we conclude that it |lacks nerit. “A
prospective juror nmay be chall enged for cause on several grounds”
(People v Furey, 18 NY3d 284, 287 [2011]), including, as relevant
here, that the prospective juror “bears sone . . . relationship to
[ counsel for the People or for the defendant] of such nature that it
is likely to preclude him[or her] fromrendering an inpartia
verdict” (CPL 270.20 [1] [c]; see People v Scott, 16 NY3d 589, 592-
593, 595 [2011]; People v Collins, 145 AD3d 1479, 1479-1480 [4th Dept
2016]). “[Nlot all relationships, particularly professional ones,
bet ween a prospective juror and rel evant persons, including counse
for either side, require disqualification for cause as a matter of
| aw’ (People v Greenfield, 112 AD3d 1226, 1228 [3d Dept 2013], Iv
deni ed 23 NY3d 1037 [2014]; see Furey, 18 Ny3d at 287). “Trial courts
are directed to ook at nyriad factors surrounding the particul ar
relationship in issue, such as the frequency, recency or currency of
the contact, whether it was direct contact, and the nature of the
rel ati onship as personal and/or professional . . . or nerely ‘a
noddi ng acquai ntance’ ” (Geenfield, 112 AD3d at 1228-1229, quoting
Peopl e v Provenzano, 50 Ny2d 420, 425 [1980]; see Furey, 18 NY3d at
287) .

Here, the information before the court established, at nost, that
there was an occasional, professional relationship between defense
counsel and the prospective juror, who worked primarily in |lega
publ i shing, arising from defense counsel’s position on a school board
that had limted control over sone portion of the prospective juror’s
secondary, part-tinme paid enploynent and partial volunteer work in the
school district’s theater program The record thus establishes that
the relationship was “not [a] particularly close one[ and] arose in a
prof essional context[,] and [was] thus not of a type [likely] to
preclude [the] prospective juror fromrendering an inpartial verdict”
(People v Mol ano, 70 AD3d 1172, 1174 [3d Dept 2010], |v denied 15 Ny3d
776 [2010]; see People v DeFreitas, 116 AD3d 1078, 1080 [3d Dept
2014], Iv denied 24 Ny3d 960 [2014]; cf. Geenfield, 112 AD3d at 1229-
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1230). Contrary to defendant’s related contention, we also concl ude
that the court, in reaching its determ nation to deny the chall enge

for cause, did not violate its obligation to try and determne “[a]ll
i ssues of fact or law arising on the challenge” (CPL 270.20 [2]; cf.
People v Guldi, 152 AD3d 540, 543 [2d Dept 2017], |v denied 30 Ny3d

1019 [2017]).

Contrary to defendant’s additional contention, the court did not
deny himthe expert judgnment of counsel, to which the Sixth Amendnent
entitles him (see People v Colville, 20 Ny3d 20, 32 [2012]), when it
elicited defendant’s personal consent to confirmthat he was in
agreenent with the position taken by defense counsel that a seated
juror should be discharged. The record refutes defendant’s contention
“that the decision . . . was nade solely in deference to defendant,
that it was against the advice of [defense] counsel, or that it was
i nconsi stent with defense counsel’s trial strategy” (People v
Cottsche, 118 AD3d 1303, 1304 [4th Dept 2014], |v denied 24 NY3d 1084
[ 2014] ; see People v Richardson, 143 AD3d 1252, 1254-1255 [4th Dept
2016], |v denied 28 Ny3d 1150 [2017]; People v Black, 137 AD3d 1679,
1679-1680 [4th Dept 2016], |v denied 27 Ny3d 1128 [2016],
reconsi deration denied 28 NY3d 1026 [ 2016]).

Def endant contends that the court erred in denying his notion to
exclude fromthe courtroom during opening statenents any of the
Peopl e’ s witnesses who may have been present. Although the decision
to exclude a witness fromthe courtroomprior to his or her testinony
is within the discretion of the trial court (see People v Baker, 14
NY3d 266, 274 [2010]), “the practice of such exclusion ‘is a
ti me- honored one and should not be abandoned” . . . , ‘particularly
where the testinony of the witness[ ] is in any neasure cunul ative or
corroborative’ ” (People v Felder, 39 AD2d 373, 380 [2d Dept 1972],
affd 32 Ny2d 747 [1973], rearg denied 39 NY2d 743 [1976], appeal
di sm ssed 414 US 948 [1973]; see People v Cooke, 292 Ny 185, 190-191
[ 1944], rearg denied 292 NY 622 [1944]). Even assum ng, arguendo,
that the court should have excluded any of the People’s wtnesses from
t he courtroom during opening statenents in order to prevent such
wi tnesses from | earning about the expected testinony of other
Wi t nesses (see generally People v Santana, 80 Ny2d 92, 100 [1992],
rearg di sm ssed 81 Ny2d 1008 [1993]), we conclude that reversal is not
war r ant ed because defendant has failed to denonstrate any prejudice
resulting fromthe presence of the only witness specified on the
record as being in the courtroomduring opening statenents, i.e., an
i nvestigator who was not an eyewitness to the shooting and nerely
col |l ected evidence fromthe scene (see People v Todd, 306 AD2d 504,
504 [2d Dept 2003], Iv denied 1 NY3d 581 [2003]; People v Leggett, 55
AD2d 990, 991 [3d Dept 1977]; People v M J., 42 AD2d 717, 717 [2d
Dept 1973]; Felder, 39 AD2d at 380).

W reject defendant’s contention that the court erred in refusing
to charge the jury with one of his requested justification defenses.
Viewing the record in the light nost favorable to defendant, we
conclude that there is no reasonabl e view of the evidence from which
the jury could have found that defendant reasonably believed that the



- 5- 1016
KA 16- 01190

victimwas conmtting or attenpting to commt a ki dnapping of
defendant’s girlfriend (see Penal Law 8§ 35.15 [2] [b]; see generally
People v Petty, 7 NY3d 277, 284-285 [2006]; People v Sadler, 153 AD3d
1285, 1286 [2d Dept 2017], |v denied 30 NY3d 1022 [2017]).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: Novenber 9, 2018 Mark W Bennett

Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (John F
O Donnell, J.), entered Cctober 10, 2017. The order granted the
notion of defendant Bill Gay’ s Inc. seeking sumrary judgnent
dism ssing plaintiff’s conplaint against it.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries that she sustained as a result of an assault by defendant
Shaniqua R Hartfield in the parking ot of a restaurant owned and
operated by defendant Bill Gay’s Inc. (defendant). Hartfield was
def endant’ s enpl oyee and was at work on the day of the assault.
Shortly before the assault, Hartfield s shift was term nated by
def endant’ s manager because Hartfield was engaged in a | oud and
di sruptive cell phone conversation while working. After being told
that her shift was term nated, Hartfield was directed by defendant’s
manager to | eave the prem ses. Hartfield changed out of her work
uniform clocked out, and left the restaurant building. Wile in the
parking lot, Hartfield continued her |oud and di sruptive cell phone
conversation. Defendant’s nanager sent an enpl oyee out to the parking
ot to supervise the situation. Meanwhile, an unknown person had
called 911 and sirens could be heard as police vehicles approached the
restaurant. Plaintiff was seated in the outside dining area of the
restaurant and signaled to Hartfield with what w tnesses described as
the “shush” sign. Hartfield responded by striking plaintiff in the
head from behind. According to the deposition testinony of
plaintiff’s daughter, an eyewtness to the assault, the situation
“escal ated very quickly” and the assault happened “very fast.”

Def endant noved for summary judgment dism ssing the conplai nt agai nst
it. Suprenme Court granted the notion, and we affirm
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Contrary to plaintiff’s contention, defendant established as a
matter of |law that the doctrine of respondeat superior is inapplicable
because Hartfield was not acting within the scope of her enploynent at
the tinme of the assault. The doctrine of respondeat superior renders
an enployer “vicariously liable for the tortious acts of its enpl oyees
only if those acts were committed in furtherance of the enployer’s
busi ness and within the scope of enploynment” (N X. v Cabrini Med.

Ctr., 97 Ny2d 247, 251 [2002]). Although the issue whether an

enpl oyee is acting within the scope of his or her enploynent is
generally a question of fact, summary judgnment is appropriate “in a
case such as this, in which the relevant facts are undi sputed”
(Carlson v Porter [appeal No. 2], 53 AD3d 1129, 1131 [4th Dept 2008],
v denied 11 Ny3d 708 [2008]). Here, we conclude that defendant net
its initial burden of establishing that Hartfield s assault of
plaintiff was not conmtted in furtherance of defendant’s busi ness and
was not within the scope of enploynent (see Burlarley v WAl -Mart
Stores, Inc., 75 AD3d 955, 956-957 [3d Dept 2010]; Zanghi v Laborers’
Intl. Union of NN Am, AFL-CI O, 8 AD3d 1033, 1034 [4th Dept 2004], lv
denied 4 Ny3d 703 [2005]), and plaintiff failed to raise an issue of
fact in opposition (see generally Zuckerman v City of New York, 49
NY2d 557, 562 [1980]).

Contrary to plaintiff’s further contention, defendant established
as a matter of lawthat it is not |liable under the theories of
negligent hiring, retention, and supervision of Hartfield. It is well
settled that a defendant nay be held |iable under those theories for
t he conduct of an enployee only if the defendant knew or shoul d have
known of the enployee’ s alleged violent propensities (see Ronessa H v
City of New York, 101 AD3d 947, 948 [2d Dept 2012]; Yeboah v Snappl e,
Inc., 286 AD2d 204, 205 [1st Dept 2001]). Here, we concl ude that
defendant net its initial burden by establishing that it neither knew
nor should have known of Hartfield s all eged violent propensities, and
plaintiff failed to raise an issue of fact in opposition (see
general |y Zuckerman, 49 NY2d at 562). We |ikew se concl ude that,
contrary to plaintiff’s contention, the court properly granted
defendant’s notion with respect to plaintiff’s claimthat defendant
was negligent under a theory of premses liability (see generally
Wrth v Wayside Pub, Inc., 142 AD3d 1346, 1347 [4th Dept 2016]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Court of C ains (Renee Forgensi
Mnarik, J.), entered Cctober 4, 2017. The judgnent found defendant
100% responsi ble for claimant’s injuries.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Claimant, an inmate at a state correctional
facility, comrenced this negligence action seeking damages for
injuries he sustai ned when he was assaulted by a fellow i nmate during
an afternoon recreation session. Following the liability portion of a
bifurcated trial, the Court of Clains determ ned that defendant was
negligent and was fully responsible for claimant’s injuries.
Def endant now appeal s.

Contrary to defendant’s contention, the court properly determ ned
that defendant’s failure to continuously post officers in the subject
recreation yard was a proxi mate cause of claimant’s injuries. At
trial, claimant’s expert testified that direct supervision, i.e.,
supervi sion w thout any physical barriers, serves as a deterrent
agai nst inmate assaults. Yet defendant enployed a practice in which
there was no direct supervision of inmates in the recreation yard for
approximately 30 m nutes each day during a “shift change” in the tower
over|l ooking the yard. Also, certain prison personnel testified at
trial that there was an increase in “incidents” in the yard during the
shift change. 1In light of that testinony and the other evidence
adduced at trial, we conclude that a fair interpretation of the
evi dence supports the court’s determ nation that defendant’s deci sion
to renove the officers fromthe yard during the shift change was a
proxi mate cause of claimant’s injuries (see G anchetti v Burgio, 145
AD3d 1539, 1540-1541 [4th Dept 2016], |v denied 29 NY3d 908 [2017];
Farace v State of New York, 266 AD2d 870, 870-871 [4th Dept 1999]; see
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general ly Sanchez v State of New York, 99 Ny2d 247, 252-255 [2002]).

Finally, we reject defendant’s contention that the claimis
barred by governnental function inmmunity. Defendant waived that
affirmati ve defense i nasnuch as defendant did not plead it inits
anmended answer (see CPLR 3018 [Db]; see also Valdez v City of New York,
18 NY3d 69, 78 [2011]; Murchison v State of New York, 97 AD3d 1014,
1017 [3d Dept 2012]; Vasquez v Figueroa, 262 AD2d 179, 180 [1st Dept
1999]; see generally Centi v MG Illin, 155 AD3d 1493, 1495 [ 3d Dept
2017], v dism ssed 31 NY3d 1144 [2018]; Giffith Energy, Inc. v
Evans, 85 AD3d 1564, 1566 [4th Dept 2011]).

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Henry J.
Nowak, Jr., J.), entered April 7, 2017. The order, insofar as
appealed from granted the notion of plaintiffs to set aside a jury
verdi ct.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied
and the jury verdict is reinstated.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries Rose Otega (plaintiff) allegedly sustained as a result of a
slip and fall that occurred at a facility, which was nai ntai ned by
defendant. Followi ng the damages phase of a bifurcated trial, the
jury awarded plaintiff $4,200 for past pain and suffering, $3,300 for
past | ost wages, and $2,500 for past nedical expenses. Plaintiffs
noved to set aside the verdict as against the weight of the evidence
on the issue of damages, and for a new trial thereon (see CPLR 4404
[a]). Defendant appeals froman order that, inter alia, granted the
notion and ordered a new trial on damages unl ess defendant sti pul ated
to increase the award for past pain and suffering to $300, 000, for
past | ost wages to $40, 000, and for past nedi cal expenses by an anount
“reflecting the cost of nmedical treatnment that plaintiff received
following the slip and fall accident in regard to her cervical spine
and right shoulder.” W agree with defendant that Suprene Court erred
in granting the notion, and we therefore reverse the order insofar as
appeal ed from deny the notion, and reinstate the verdict.

Atrial court’s “discretionary authority to set aside a jury
verdi ct as against the weight of the evidence under CPLR 4404 (a) is
to be exercised with considerable caution” (Ballas v Cccupational &
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Sports Medici ne of Brookhaven, P.C., 46 AD3d 498, 498 [2d Dept 2007],
v di smssed 10 NY3d 803 [2008], Iv denied 12 NY3d 702 [2009]). It is
wel |l settled that a verdict may be set aside as against the weight of
the evidence only if “the evidence so preponderate[d] in favor of the
[plaintiff] that [the verdict] could not have been reached on any fair
interpretation of the evidence” (Lolik v Big V Supermarkets, 86 Ny2d
744, 746 [1995] [internal quotation marks omtted]; see MG egor v
Pernclip Prods. Corp., 162 AD3d 1555, 1556 [4th Dept 2018]). Here,
the central issue at the damages trial was whether plaintiff’s clained
shoul der and cervical spine injuries were causally related to the
subject fall, or if they resulted fromunrelated prior notor vehicle
accidents or other unrelated incidents or conditions. Gven the
conflicting evidence on that issue, plaintiff’s selective and

i nconpl ete disclosure of her health history to her healthcare

provi ders and the exam ning physicians, and her inability to recal
prior accidents and injuries during cross-exam nation, we concl ude
that the verdict on damages is not agai nst the weight of the evidence
because a fair interpretation of the evidence supports the jury’'s
determ nation that plaintiff’s shoul der and cervical spine injuries
were unrelated to the subject fall and that the only injury sustained
by plaintiff in the fall was a knee sprain.

In Iight of our determ nation, we do not reach defendant’s
remai ni ng contenti ons.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Septenber 11, 2014. The appeal was held by this
Court by order entered Septenber 29, 2017, decision was reserved and
the matter was remtted to Onondaga County Court for further
proceedi ngs (153 AD3d 1631). The proceedi ngs were hel d and conpl et ed.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously reversed on the law and a new trial is granted.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of tw counts each of rape in the second degree
(Penal Law 8§ 130.30 [1]), crimnal sexual act in the second degree
(8 130.45 [1]), and sexual abuse in the third degree (8 130.55), and
one count of endangering the welfare of a child (8§ 260.10 [1]). On a
prior appeal, we determ ned that defendant nmet the initial burden on
hi s Batson application, but we held the case, reserved deci sion and
remtted the matter to County Court for the People to articulate a
nondi scrim natory reason for striking an African-Anmerican prospective
juror, and for the court to determ ne whether the proffered reason was
pretextual (People v Davis, 153 AD3d 1631, 1631-1632 [4th Dept 2017]).
Upon remttal, the court conducted a hearing and determ ned that the
reason proffered by the People for the perenptory chall enge was
nondi scrim natory and not pretextual.

We agree with defendant that the People failed to neet their
burden at step two of the Batson analysis to articulate a “race-
neutral reason” for striking the prospective juror (People v Hecker,
15 NY3d 625, 655 [2010], cert denied 563 US 947 [2011]; see Batson v
Kent ucky, 476 US 79, 98 [1986]). On remttal, the prosecutor
testified that he did not renmenber his reason for striking the
prospective juror at issue, but stated that it had “nothing to do with
race.” The prosecutor testified that, instead, “there was sonething
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on [the prospective juror’s] jury questionnaire . . . that [he] did
not particularly like,” which would have provided a basis for
exercising a perenptory challenge if he “could not clarify [that]

i ssue” during voir dire. The prosecutor, however, had no recollection
of the subject prospective juror’s actual questionnaire, which,
apparently, was not preserved.

W concl ude that the prosecutor’s articul ated reason for striking
the only African-American prospective juror was insufficient to
satisfy the People’ s burden. As noted, the prosecutor could not
recall a specific reason for striking the prospective juror, but
rat her assured the court in a conclusory fashion that the chall enge
was not based on race and was based, instead, on “sonething” in the
prospective juror’s questionnaire. Thus, the prosecutor’s explanation
“amounted to little nore than a denial of discrimnatory purpose and a
general assertion of good faith” (People v Dove, 172 AD2d 768, 769 [2d
Dept 1991], |v denied 78 NY2d 1075 [1991] [internal quotation marks
omtted]; see Purkett v Elem 514 US 766, 769 [1995]; Batson, 476 US
at 98; People v Bolling, 79 Ny2d 317, 320 [1992]; see also People v
Bridgeforth, 28 NY3d 567, 576 [2016]; People v Davis, 253 AD2d 634,
635- 636 [ 1st Dept 1998]; People v Mns, 149 AD2d 948, 949 [4th Dept
1989], |v denied 74 Ny2d 744 [1989], |v dism ssed 76 NY2d 792 [1990]).
Were, as here, “the facts establish, prima facie, purposeful
di scrimnation and the prosecutor does not cone forward with a neutra
explanation for his action, . . . precedents require that
[ def endant’ s] conviction be reversed” (Batson, 476 US at 99). W
therefore reverse the judgnent and grant a newtrial (see People v
Mal | ory, 121 AD3d 1566, 1568 [4th Dept 2014]; M ns, 149 AD2d at 948;
see al so Batson, 476 US at 99).

In view of our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Wayne County Court (Dennis M
Kehoe, J.), rendered July 21, 2016. The judgnment convicted defendant,
upon a jury verdict, of predatory sexual assault against a child,
endangering the welfare of a child, conpelling prostitution (four
counts), sex trafficking (four counts) and rape in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himupon a jury
verdict of, inter alia, predatory sexual assault against a child
(Penal Law 8§ 130.96), rape in the third degree (8 130.25 [2]), and
four counts each of conpelling prostitution (8 230.33) and sex
trafficking (8 230.34 [1]), defendant contends that the evidence is
legally insufficient to support the conviction of each offense and
that the verdict is against the weight of the evidence. Defendant’s
chal l enge to the sufficiency of the evidence is not preserved for our
revi ew i nasnuch as defendant’s notion for a trial order of dismssal
was not specifically directed at the alleged errors asserted on appea
(see generally People v Gay, 86 Ny2d 10, 19 [1995]).

In any event, we conclude that defendant’s contention |acks
merit. The testinony of the w tnesses established each el enent of
every offense submitted to the jury, and the wi tnesses’ testinony “was
not incredible as a matter of law inasnuch as it was not inpossible of
belief, i.e., it was not manifestly untrue, physically inpossible,
contrary to experience, or self-contradictory” (People v Harris, 56
AD3d 1267, 1268 [4th Dept 2008], |v denied 11 NY3d 925 [2009]). W
t hus conclude that the evidence is legally sufficient to support the
conviction and, view ng the evidence in light of the elements of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007]), we further conclude that the verdict is not against the
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wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495 [1987]).

Def endant al so contends that he is entitled to dism ssal of the
count of predatory sexual assault against a child (Penal Law § 130.96)
because, before jury deliberations began, County Court dism ssed the
| esser included count of the indictnment charging himw th course of
sexual conduct against a child in the first degree (8 130.75; see
People v Slishevsky, 97 AD3d 1148, 1151 [4th Dept 2012], |v denied 20
NY3d 1015 [2013]), and the latter charge is a necessary el enent of the
former. That contention is not preserved for our review inasnmuch as
“the argunments defendant nakes on appeal are entirely different from
t hose he made before and during the trial concerning the presence and
subm ssion of [those counts]” (People v Cerda, 78 AD3d 539, 540 [ 1st
Dept 2010], Iv denied 16 NY3d 829 [2011]). |In any event, dism ssal of
a lesser included count is not the equivalent of an acquittal (see
People v Wardell, 46 AD2d 856, 857 [1lst Dept 1974]), and thus the pre-
del i beration dism ssal of the count of course of sexual conduct
against a child in the first degree on the ground that it is a | esser
i ncl uded of fense did not require dismssal of the greater offense (see
generally Cerda, 78 AD3d at 540).

Al t hough defendant further contends that he was denied a fair
trial by prosecutorial msconduct, he failed to preserve that
contention for our review “inasnuch as he did not object to any
al | eged instances” of m sconduct (People v Black, 137 AD3d 1679, 1680
[4th Dept 2016], |v denied 27 Ny3d 1128 [2016], reconsi deration denied
28 NY3d 1026 [2016]). Regardless, “ ‘[a]lny inproprieties were not so
pervasive or egregious as to deprive defendant of a fair trial’ ”
(Peopl e v Pendergraph, 150 AD3d 1703, 1704 [4th Dept 2017], |v denied
29 NY3d 1132 [2017]).

Finally, we reject defendant’s contention that he was denied
effective assistance of counsel. Defendant has “failed to denonstrate
t he absence of strategic or other legitimate explanations for defense
counsel s al |l eged shortcom ngs” (People v D ckeson, 84 AD3d 1743, 1743
[4th Dept 2011], |Iv denied 19 Ny3d 972 [2012]). Additionally,
defendant failed to denonstrate that the notions, argunents and
objections, “if nmade, would have been successful” and that defense
counsel’s failure to nake those notions, argunents and objections
deprived himof neaningful representation (People v Johnson, 118 AD3d
1502, 1502 [4th Dept 2014], |v denied 24 NYy3d 1120 [2015]). Thus,
view ng the evidence, the |aw and the circunstances of this case in
totality and as of the tinme of the representation, we concl ude that
def endant recei ved neani ngful representation (see People v Baldi, 54
NYy2d 137, 147 [1981]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Monroe County (Joseph
G Nesser, J.), entered Novenber 3, 2016 in a proceeding pursuant to
Famly Court Act article 4. The order, anong other things, confirned
an order of the Support Magistrate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals froman order that, inter
alia, confirnmed the determination of the Support Magistrate that she
willfully violated a prior child support order and awarded petitioner
father a judgnment for child support arrears. Contrary to the nother’s
contention, Fam |y Court properly confirmed the finding of the Support
Magi strate that she willfully violated the support order. *“The
[mother] is presumed to have sufficient neans to support [her] child
(see Famly C Act 8§ 437), and [her] failure to pay support
constitutes ‘prinma facie evidence of a willful violation” 7 (Matter of
Huard v Lugo, 81 AD3d 1265, 1267 [4th Dept 2011], |v denied 16 Ny3d
710 [2011], quoting 8§ 454 [3] [a]; see Matter of Barksdale v CGore, 101
AD3d 1742, 1742 [4th Dept 2012]). *“Thus, proof that [a] respondent
has failed to pay support as ordered al one establishes [a]
petitioner’s direct case of willful violation, shifting to [the]
respondent the burden of going forward” (Matter of Powers v Powers, 86
NY2d 63, 69 [1995]).

Here, it is undisputed that the nother failed to pay the anmounts
directed by the support order, and the burden thus shifted to her to
submt “sonme conpetent, credible evidence of [her] inability to make
the required paynments” (id. at 70; see Barksdale, 101 AD3d at 1742-
1743). The nother failed to neet that burden. Al though the nother
presented sone evidence of nedical conditions that allegedly disabled
her fromwork, her medical records indicate that the diagnoses rel ated
to those conditions were “based solely on [the nother’s] subjective
conplaints, rather than any objective testing” (Matter of Straight v
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Skinner, 33 AD3d 1175, 1176 [3d Dept 2006]; see Matter of St. Law ence
County Support Collection Unit v Laneuville, 101 AD3d 1199, 1200 [ 3d
Dept 2012]).

Mor eover, the Support Magistrate noted that the nother did not
seek treatnment for her alleged conditions until shortly after the
father filed his first violation petition and that she had testified
several years earlier that she did not intend to work because she
could be fully supported by her paranour. According deference to the
Support Magistrate’s credibility assessnments (see Matter of Yanobnaco v
Fey, 91 AD3d 1322, 1323 [4th Dept 2012], |v denied 19 NY3d 803
[ 2012] ), we find no reason to disturb his determ nation that the
not her failed to denonstrate her inability to conply with the child
support order.

W reject the nother’s further contention that the court erred in
refusing to cap her unpaid child support arrears at $500. It is true
that “[w] here the sole source of a noncustodial parent’s incone is
public assistance, ‘unpaid child support arrears in excess of five
hundred dollars shall not accrue’ ” (Matter of Edwards v Johnson, 233
AD2d 884, 885 [4th Dept 1996], quoting Famly C Act 8 413 [1] [4d]).
As noted above, although the nother received public assistance and did
not mai ntain enploynment, circunstantial evidence suggested that she
“ha[ d] access to, and receive[d], financial support from|[her l[ive-in
paramour]” (Matter of Rohnme v Burns, 92 AD3d 946, 947 [2d Dept 2012];
see Matter of Deshotel v Mandile, 151 AD3d 1811, 1812 [4th Dept

2017]). Inasnmuch as “ ‘[a] court need not rely upon a party’s own
account of his or her finances, but may inpute incone . . . to a party
based on . . . noney received fromfriends and relatives’ ” (Deshotel,

151 AD3d at 1811-1812), we conclude that the court did not err in
denying the nother’s notion to cap her arrears at $500 (cf. Edwards,
233 AD2d at 885). We have considered the nother’s remaining
contention and conclude that it is wthout nerit.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (Diane Y. Devlin, J.), entered June 19, 2017. The
order and judgnent, anong ot her things, granted defendants’ notions
for summary judgnment dismssing plaintiff’s conplaint.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nmously affirnmed w thout costs.

Menmorandum  Plaintiff, a cable and internet service technician,
commenced this Labor Law and common-| aw negl i gence action seeking
damages for injuries he sustained when he fell off the roof of a
det ached garage on property owned by defendant Danuta Kozbor-Fogel berg
while attenpting to access a utility pole owned by National Gid USA
Service Co. and Verizon Comruni cations, Inc. (defendants) in order to
performan internet reconnection for a residential custoner.

Plaintiff had determ ned that he could not obtain ground-|evel access
to the utility pole, which was | ocated behind the garage, because,
inter alia, the path to the pole was bl ocked by a | ocked gate on the
property and plaintiff was purportedly unable to contact the property
owner to unlock the gate. Wthout contacting his supervisor to obtain
further instruction or assistance, plaintiff thereafter decided to
clinb over the pitched roof of the garage to gain access to the pole.
As plaintiff reached the peak of the roof, the | adder he was carrying
over his shoul der got caught in utility wires suspended over the
garage; sinmultaneously, his ankle becane entangled with a tel ephone
wire that was hanging just above the roof. Plaintiff tried to free
hi msel f by shaking his leg | oose fromthe tel ephone wire, but he fel
backward, dropped the |adder, and rolled off the front of the roof
onto the driveway below. As limted by his brief, plaintiff appeals
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froman order and judgnent to the extent that it granted defendants’
notion for summary judgnent dism ssing the Labor Law 8§ 200 and
common- | aw negl i gence causes of action. W affirm

“I't is settled law that where the all eged defect or dangerous
condition arises fromthe contractor’s nethods and the owner exercises
no supervisory control over the operation, no liability attaches to
t he owner under the conmon | aw or under section 200 of the Labor Law’
(Lonbardi v Stout, 80 Ny2d 290, 295 [1992]). *“Defendants noving for
sunmary judgnment on Labor Law § 200 and common-| aw negli gence causes
of action may thus show their entitlenment to summary judgnment ° by
establishing that plaintiff’s accident resulted fromthe manner in
whi ch the work was perfornmed, not from any dangerous condition on the
prem ses, and [that] defendants exercised no supervisory control over
the work’ 7 (GIllis v Brown, 133 AD3d 1374, 1376 [4th Dept 2015]).
Here, defendants established that the wi res hangi ng above the roof of
the garage did not, as alleged by plaintiff, constitute a “tripping
and wal ki ng hazard” along an area of the property leading to the work
site; instead, the alleged defect arose fromplaintiff’'s method of
perform ng the work by foregoing appropriate, authorized neans of
obtaining access to the utility pole and deciding to traverse the
pitched roof of the garage over which the wires hung (see generally
id.). Inasnmuch as defendants exercised no supervisory control over
the injury-produci ng work, defendants established their entitlenent to
sumary judgnent dism ssing the section 200 and comon-1| aw negl i gence
causes of action (see Lonmbardi, 80 Ny2d at 295; Gllis, 133 AD3d at
1376). Plaintiff failed to raise a triable issue of fact in
opposition to the notion (see generally Zuckerman v City of New York,
49 Ny2d 557, 562 [1980]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Supreme Court, Livingston County
(Robert B. Wggins, A J.), entered April 19, 2017. The order, insofar
as appealed from granted those parts of the notion of plaintiff
seeki ng sunmary judgnent, seeking to strike the answer of defendant
Sandra B. Spencer and seeking the appoi ntrment of a referee.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw w thout costs, those parts of the
noti on seeking summary judgnent on the anended conpl aint, seeking to
strike the answer of defendant Sandra B. Spencer, and seeking
appointment of a referee are denied, and the fifth through ninth
ordering paragraphs are vacat ed.

Menorandum Plaintiff comenced this action seeking to forecl ose
a nortgage secured by residential property owned by Sandra B. Spencer
(defendant). W conclude that Suprenme Court erred in granting
plaintiff’s notion seeking, inter alia, sunmary judgment on its
anended conpl ai nt agai nst defendant. In her pro se answer to the
anmended conpl ai nt, defendant alleged that the | oan was subject to
Federal Housing Adm nistration guidelines and that plaintiff failed to
conply with the regul ati ons of the Departnment of Housing and Urban
Devel opnent requiring the nortgagee to undertake certain pre-
forecl osure nmeasures, including a face-to-face neeting with the
nortgagor, wth respect to such loans. Although defendant did not
specifically cite 24 CFR 203. 604, the regul ation establishing the
face-to-face neeting requirenent, in her answer, we afford the pro se
answer a liberal reading (see generally HSBC Mge. Corp. [USA] v
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Johnston, 145 AD3d 1240, 1241 [3d Dept 2016]; Wells Fargo Bank, N A v
Er obobo, 127 AD3d 1176, 1177 [2d Dept 2015], Iv dism ssed 25 Ny3d 1221
[ 2015] ), and conclude that defendant “sufficiently apprise[d]
plaintiff” that she was challenging plaintiff’s conpliance with the
requi renents of that regulation (Johnston, 145 AD3d at 1241).

Plaintiff failed to establish that it conplied with the
requi renments of 24 CFR 203.604 and thus failed to establish that it
was entitled to judgnent as a matter of |aw on the anmended conpl ai nt
(see Green Planet Servicing, LLC v Martin, 141 AD3d 892, 893 [3d Dept
2016]; HSBC Bank USA, N. A v Teed, 48 Msc 3d 194, 196-197 [ Steuben
County Ct 2014]; cf. US Bank N.A. v McMillin, 55 Msc 3d 1053, 1060-
1064 [Sup ¢, Al bany County 2017]). More specifically, plaintiff did
not arrange or attenpt to arrange a face-to-face interview with
defendant at any tinme “before three full nonthly installnents .

[were] unpaid” (8 203.604 [b]). Instead, the first attenpt was nade
in June 2011, i.e., nore than six nonths after the first install nent
went unpaid. Mreover, plaintiff did not establish that it sent
notices to defendant by certified mail, as required by section 203. 604
(d).

Entered: Novenber 9, 2018 Mark W Bennett

Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tracey A
Banni ster, J.), entered March 29, 2017. The order, insofar as
appeal ed from denied those parts of the notion of plaintiff seeking
to preclude certain testinony and seeking partial summary judgnent.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Sanme nmenorandum as in Rozier v BTNH, Inc. ([appeal No. 2] —AD3d
—[Nov. 9, 2018] [4th Dept 2018])

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Suprenme Court, Erie County (Tracey
A. Bannister, J.), entered May 2, 2017. The judgnment awarded
def endant costs upon a jury verdict of no cause of action.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action to recover damages
for injuries that he allegedly sustained when he slipped and fell on

ice in defendant’s parking lot. In appeal No. 1, plaintiff appeals
froman order that, inter alia, denied that part of his pretria
notion seeking to preclude habit evidence. In appeal No. 2, plaintiff

appeals froma judgnment entered on the jury' s verdict finding no
negl i gence on the part of defendant. W note at the outset that the
appeal fromthe order in appeal No. 1 nust be dism ssed i nasnuch as
the order in that appeal is subsunmed in the judgnent in appeal No. 2
(see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988, 988 [4th Dept
1988]; Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566,
567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Contrary to plaintiff’s contention, Supreme Court properly
al l oned defendant’ s mai ntenance staff to testify concerning their
custom and habit with respect to snow and ice renoval procedures.
“ “Proof of a deliberate repetitive practice by one in conplete
control of the circunstances’ is adm ssible provided that the party
presenting such proof denmonstrates ‘a sufficient nunber of instances
of the conduct in question’ ” (Biesiada v Suresh, 309 AD2d 1245, 1245
[4th Dept 2003], quoting Halloran v Virginia Chens., 41 Ny2d 386, 392
[1977] ; see Mancuso v Koch [appeal No. 2], 74 AD3d 1736, 1738 [4th
Dept 2010]). Here, the testinony of the mai ntenance staff concerning
their daily routine in maintaining the subject parking | ot was
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properly admtted as evidence of their conduct prior to the incident
at issue.

W reject plaintiff’s further contention that the court erred in
denying his posttrial notion seeking, inter alia, to set aside the
verdi ct as against the weight of the evidence. It is well established
that “ ‘[a] verdict rendered in favor of a defendant may be
successfully chall enged as agai nst the wei ght of the evidence only
when the evidence so preponderated in favor of the plaintiff that it
could not have been reached on any fair interpretation of the
evidence’ ” (Sauter v Calabretta, 103 AD3d 1220, 1220 [4th Dept
2013]). “That determ nation is addressed to the sound discretion of
the trial court, but if the verdict is one that reasonabl e persons
coul d have rendered after receiving conflicting evidence, the court
shoul d not substitute its judgnent for that of the jury” (Ruddock v
Happel |, 307 AD2d 719, 720 [4th Dept 2003]). Here, based upon our
review of the record, we conclude that the court properly refused to
set aside the jury verdict as against the weight of the evidence (see
generally Rew v Beilein [appeal No. 2], 151 AD3d 1735, 1737-1738 [4th
Dept 2017]).

In light of our determ nation, plaintiff’s contentions regarding
certain evidentiary rulings relating to proof of damages are noot (see
generally Matter of Hearst Corp. v Cdyne, 50 Ny2d 707, 714-715
[1980]). W have considered plaintiff’s remaining contentions and
concl ude that none warrants reversal or nodification of the judgnent.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered Novenber 28, 2017. The order,
inter alia, granted the notion of defendants for summary judgnent and
di sm ssed the second anmended conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff, a Syracuse dentist, was the subject of a
di sciplinary proceeding in 2010. As a result of that proceeding,
plaintiff entered into a consent order that suspended her l|icense to
practice in the areas of endodontics and oral surgery pending her
conpl etion of a specific course of retraining in those areas.
Def endants incorrectly reported in a televised news story that
plaintiff was suspended from practicing dentistry and did not explain
that the suspension was limted to her practice of endodontics and
oral surgery. Plaintiff thereafter conmenced the instant defanation
action.

In appeal No. 1, plaintiff appeals froman order that, inter
alia, granted defendants’ notion for summary judgnent dism ssing the
second anended conplaint. |In appeal No. 2, plaintiff appeals from an
order denying her notion to vacate the order in appeal No. 1 pursuant
to CPLR 5015 (a). W affirmin both appeals.

I n appeal No. 1, even assum ng, arguendo, that plaintiff is a
private rather than a public figure, we conclude that defendants net
their initial burden on their summary judgnment notion by establishing
that they did not act in a “ ‘grossly irresponsible manner’ ” (Elibol
v Berkshire-Hathaway, Inc., 298 AD2d 944, 945 [4th Dept 2002], quoti ng
Chapadeau v Utica Observer-Di spatch, 38 Ny2d 196, 199 [1975]), and
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that plaintiff failed to raise a triable issue of fact with respect
thereto (see id.; see generally Zuckerman v City of New York, 49 Ny2ad
557, 562 [1980]). W have considered plaintiff’s remaining
contentions in appeal No. 1 and her contention in appeal No. 2 and
conclude that they are without nerit.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered January 2, 2018. The order denied
the notion of plaintiff to vacate the prior order of the court.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandum as in Reddy v WBYR NewsChannel 9 ([appeal No. 1]
—AD3d —[Nov. 9, 2018] [4th Dept 2018]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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TP 18-00740
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

IN THE MATTER OF DARNELL BALLARD, PETI TI ONER,
\% ORDER

SUSAN Kl CKBUSH, SUPERI NTENDENT, GOAANDA
CORRECTI ONAL FACI LI' TY, RESPONDENT.

DARNELL BALLARD, PETI TI ONER PRO SE.

BARBARA D. UNDERWOOD, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judici al
Department by order of the Supreme Court, Erie County [Russell P.
Buscaglia, A J.], entered Novenber 22, 2017) to review a determ nation
of respondent. The determination found after a tier Il hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 17-01664
PRESENT: WHALEN, P.J., SMTH PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

HOMRD GRI FFI TH, DEFENDANT- APPELLANT.

W LLI AM CLAUSS, ROCHESTER, FOR DEFENDANT- APPELLANT.
HOMRD GRI FFI TH, DEFENDANT- APPELLANT PRO SE.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (KENNETH H. TYLER
JR, OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (Thomas J.
Mller, J.), entered July 21, 2017. The order denied defendant’s
petition seeking a downward nodification of his previously-inposed
classification as a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
reinstated, and the nmatter is remtted to Onondaga County Court for
further proceedings in accordance with the follow ng nmenmorandum
Def endant appeals from an order that denied his petition pursuant to
Correction Law 8 168-0 (2) seeking a downward nodification of his
previ ousl y-i nposed classification as a |l evel three risk under the Sex
O fender Registration Act ([SORA] 8 168 et seq.). As a prelimnary
matter, we note that defendant’s pro se notice of appeal states that
he is appealing pursuant to CPL 450.10 (1) “as it applies” to
Correction Law 8 168-n. CPL 450.10 (1), however, does not grant
defendant the right to appeal froman order denying his petition for a
downward nodi fication of his risk level; instead, that right is
conferred by CPLR 5701 (see generally People v Charles, 162 AD3d 125,
126, 137-140 [2d Dept 2018], |v denied 32 NY3d 904 [2018]).
Nevert hel ess, we deem the appeal to have been taken pursuant to the
proper statute, and we therefore reach the nerits of the issues raised
on appeal (see CPLR 2001).

We agree with defendant that he was denied effective assistance
of counsel, and we therefore reverse the order, reinstate the
petition, and remt the matter to County Court for a new hearing on
the petition. Defendant contended in the petition, anmong other
things, that he was entitled to a downward nodification of his risk
| evel classification. His assigned counsel, however, wote a letter
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to the court indicating that the petition |acked nerit, counsel would
not support the petition, and he had advi sed defendant to w thdraw the
petition so that defendant woul d not needlessly delay his right to
file a new nodification petition in tw years. W conclude that

def ense counsel “essentially[] becanme a w tness agai nst [defendant]
and took a position adverse to him” which deni ed defendant effective
assi stance of counsel (People v Caccaval e, 305 AD2d 695, 695 [2d Dept
2003]; see People v Freire, 157 AD3d 963, 964 [2d Dept 2018]; People v
Brown, 152 AD3d 1209, 1212 [4th Dept 2017], |v denied 30 NY3d 978
[2017]). In addition, a defendant nay commence a Correction Law

8 168-0 (2) proceeding no nore than once annually (see People v
Lashway, 25 NY3d 478, 483 [2015]), thus defense counsel’s advice was
incorrect as well as adverse to defendant’s position.

Contrary to defendant’s contentions in his pro se suppl enental
brief, the court did not err in refusing to allow himto challenge his
pl ea or other aspects of his underlying conviction. It is well
settled that a SORA proceedi ng may not be used to chall enge the
under |l ying conviction (see generally People v Buni ek, 121 AD3d 659,
659 [2d Dept 2014], |v denied 24 NY3d 914 [2015]; People v O avette,
96 AD3d 1178, 1179 [3d Dept 2012], |v denied 20 Ny3d 851 [2012];
People v Ayala, 72 AD3d 1577, 1578 [4th Dept 2010], |Iv denied 15 Ny3d
816 [2010]).

In light of our determ nation, we do not address the remaining
contentions in defendant’s main brief.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 02094
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ADRI AN HALL, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU COF BUFFALO, | NC., BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (ASHLEY R LOWRY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Deborah
A. Haendiges, J.), rendered Cctober 18, 2016. The judgnment convicted
def endant, upon his plea of guilty, of attenpted reckl ess endanger nent
in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted reckl ess endangernment in the
first degree (Penal Law 88 110.00, 120.25). Contrary to defendant’s
contention, he knowingly, intelligently, and voluntarily waived the
right to appeal (see generally People v Lopez, 6 NY3d 248, 256
[ 2006] ), and his valid waiver of the right to appeal enconpasses his
chall enge to the severity of the sentence (see id. at 255; see
general ly People v Lococo, 92 Ny2d 825, 827 [1998]; People v Hidal go,
91 Ny2d 733, 737 [1998]).

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00161
PRESENT: WHALEN, P.J., SMTH PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL F. RAMSEY, DEFENDANT- APPELLANT.

ROSALYN B. AKALONU, NEW CI TY, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (DANI EL GROSS OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Monroe County Court (Douglas A Randall, J.), entered Novenber 28,
2016. The order denied the notion of defendant to set aside his
sentence pursuant to CPL 440. 20.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeals froman order that denied his
notion pursuant to CPL 440.20 seeking to set aside the sentence
i nposed upon his conviction of, inter alia, three counts each of
attenpted robbery in the first degree (Penal Law 88 110.00, 160.15
[2]) and crim nal possession of a weapon in the second degree
(former 8 265.03), and one count of crimnal possession of a weapon in
the third degree (former 8§ 265.02 [4]). Defendant was sentenced on
t hat conviction to concurrent and consecutive terns of inprisonnment
anounting to an aggregate termof 25 to 50 years, after being reduced
by operation of |aw (see Penal Law 8 70.30 [1] [e] [i], [Vi]).
Def endant’ s conviction stens fromhis arned robbery of a nmarket,
during which he shot a cashier. W previously affirnmed the judgnent
of conviction (People v Ransey, 199 AD2d 985 [4th Dept 1993], |v
deni ed 83 Ny2d 857 [1994]), and now concl ude that defendant has not
met his burden of proving by a preponderance of the evidence that the
consecutive sentenci ng was “unaut horized, illegally inposed or
otherwise invalid as a matter of law (CPL 440.20 [1]; see People v
Young, 143 AD3d 1242, 1243 [4th Dept 2016], |v denied 28 Ny3d 1128
[2016]). We therefore conclude that County Court properly denied the
notion, and thus we affirm

Contrary to defendant’s contention, the court properly directed
that the sentences inposed for the two counts of attenpted robbery in
the first degree related to the cashier shall run consecutively to the
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sentence i nposed for another count of that crinme related to the second
victim (see generally Penal Law 8§ 70.25 [2]; People v Couser, 28 NY3d
368, 384-385 [2016]; People v Sal anbne, 89 AD3d 961, 962 [2d Dept
2011], Iv denied 18 NY3d 928 [2012], reconsideration denied 18 Ny3d
997 [2012]). The record establishes that defendant shot the cashier
outside the presence of the second victimand, only after that
shooti ng was conpl eted, threatened and demanded noney fromthe second
victimwhile displaying a firearm It is not illegal to inpose
consecutive sentences where, as here, each crine “was a separate and
di stinct act commtted against a separate victini (Sal anone, 89 AD3d
at 962; see People v Laureano, 87 Ny2d 640, 643 [1996]).

We further conclude that the remai ning consecutive sentences
i nposed on the crimnal possession of a weapon counts were | awf ul.
Def endant failed to show by a preponderance of the evidence that the
three counts of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03) involved the sane intent, and thus the court al so
properly denied the notion to that extent (see generally People v
kafore, 72 Ny2d 81, 87 [1988]; Young, 143 AD3d at 1243).
Addi tionally, inasmuch as crimnal possession of a weapon in the third
degree (forner 8 265.02 [4]) has no intent elenent and requires only
knowi ng possession, “the issue of whether consecutive sentences
require separate unlawful intents . . . is not inplicated” (People v
Harris, 96 AD3d 502, 503 [1st Dept 2012], affd 21 Ny3d 739 [2013]).
We have exam ned defendant’s remai ni ng contenti ons and concl ude t hat
they are without nerit.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KAH 16- 00564
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
Rl CHARD GLGSS, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

SUSAN KI CKBUSH, SUPERI NTENDENT, GOWANDA
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (SHERRY A. CHASE CF
COUNSEL), FOR PETI TI ONER- APPELLANT.

Rl CHARD GLGSS, PETI TI ONER- APPELLANT PRO SE.

Appeal from a judgment (denoninated order) of the Suprene Court,
Erie County (Russell P. Buscaglia, A J.), entered January 19, 2016 in
a habeas corpus proceeding. The judgnment, anong other things, denied
t he petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Petitioner is serving an indeterm nate term of
incarceration of 25 years to |life for his conviction of, inter alia,
nmurder in the second degree (People v doss, 83 AD2d 782, 782 [4th
Dept 1981]). Petitioner comenced this proceeding seeking a wit of
habeas corpus on the grounds that, inter alia, the indictnent
cont ai ned duplicitous counts, the prosecution w thheld excul patory
evi dence, County Court nade erroneous evidentiary rulings during the
trial, County Court’s reasonabl e doubt charge was erroneous, and he is
actually innocent. Suprene Court denied the petition. W affirm

Initially, we reject respondent’s contention that the appeal
shoul d be dism ssed on the ground that no appeal lies froman ex parte
order. Notice of the habeas corpus petition was not required to be
provi ded to respondent (see CPLR 7002 [a]; People ex rel. Charles B. v
McCul | och, 155 AD3d 1559, 1560 [4th Dept 2017], |v denied 31 NY3d 906
[2018]) .

Petitioner contends in his nmain brief that the sentence is unduly
harsh and severe, and that it also constitutes cruel and unusua
puni shmrent as applied to him Those contentions are not properly
bef ore us because petitioner did not raise themin the petition (see
People ex rel. McWinney v Smth, 219 AD2d 879, 879 [4th Dept 1995]).
Moreover, we note that the proper avenue for petitioner to chall enge
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the denial of parole is not by way of habeas corpus petition, but is
to file a CPLR article 78 petition challenging the denial of parole

and, if that petition is denied, to appeal (see generally Mtter of

Peterson v Stanford, 151 AD3d 1960, 1961 [4th Dept 2017]; Matter of

Fi scher v Graziano, 130 AD3d 1470, 1470 [4th Dept 2015]).

Petitioner further contends in his main brief that certain
evidentiary rulings and the reasonabl e doubt charge of County Court
during the underlying murder trial were erroneous. Suprene Court
properly rejected the petition with respect to those grounds. “Habeas
corpus relief is not an appropriate renedy for asserting clains that
were or could have been raised on direct appeal or in a CPL article
440 notion” (People ex rel. Haddock v Dol ce, 149 AD3d 1593, 1593 [4th
Dept 2017], |v denied 29 NY3d 917 [2017] [internal quotation nmarks
omtted]; see People ex rel. WIlianms v Sheahan, 145 AD3d 1517, 1517
[4th Dept 2016], Iv denied 29 NY3d 908 [2017]), or where the
petitioner, if successful, would not be entitled to i nmedi ate rel ease
(see WIllianms, 145 AD3d at 1518). Here, each of the aforenentioned
grounds was either raised on direct appeal and rejected, or should
have been rai sed on direct appeal or by CPL article 440 notion.

Mor eover, petitioner would not be entitled to i Mmediate rel ease if
successful, and, instead, would be entitled to a newtrial (see CPL
470.20 [1]; see generally People ex rel. Kaplan v Comm ssi oner of
Correction of City of N Y., 60 Ny2d 648, 649 [1983]).

W have reviewed the contentions in petitioner’s pro se
suppl emental brief and conclude that none warrants reversal or
nodi fi cation of the judgnent.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01450
PRESENT: WHALEN, P.J., SMTH PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

IN THE MATTER OF THE APPLI CATI ON OF STATE OF
NEW YORK, PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER
NATHANI EL W, FOR CI VI L MANAGEMENT PURSUANT TO

ARTI CLE 10 OF THE MENTAL HYG ENE LAW
RESPONDENT- APPELLANT.

SARAH M FALLON, DI RECTOR, MENTAL HYG ENE LEGAL SERVI CE, ROCHESTER
( KAREN BAI LEY TURNER OF COUNSEL), FOR RESPONDENT- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY CENERAL, ALBANY ( KATHLEEN M TREASURE
OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Livingston County
(Dennis S. Cohen, A J.), entered May 2, 2017 in a proceedi ng pursuant
to Mental Hygiene Law article 10. The order, anong other things,
commtted respondent to a secure treatnent facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order pursuant to Ment al
Hygi ene Law article 10 determ ning, followng a nonjury trial, that he
is a dangerous sex offender requiring confinenment (see 8§ 10.03 [e])
and commtting himto a secure treatnent facility. W affirm

We reject respondent’s contention that the determnation is
agai nst the wei ght of the evidence. Suprene Court “was in the best
position to evaluate the weight and credibility” of the conflicting
expert testinony presented and we see no reason to disturb the court’s
decision to credit the testinony of petitioner’s expert (Matter of
Allan M v State of New York, 163 AD3d 1493, 1493 [4th Dept 2018]
[internal quotation marks omtted]; see Matter of State of New York v
Scott W, 160 AD3d 1424, 1426 [4th Dept 2018], Iv denied 31 NY3d 913
[2018]; Matter of Billinger v State of New York, 137 AD3d 1757, 1758
[4th Dept 2016], Iv denied 27 NY3d 911 [2016]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00900
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

ALLI ED WORLD NATI ONAL ASSURANCE COVPANY,
PLAI NTI FF- RESPONDENT,

\% ORDER

PEERLESS | NSURANCE COVPANY - A STOCK COMPANY,
DEFENDANT- APPELLANT.

JAFFE & ASHER LLP, WHI TE PLAI NS ( MARSHALL T. POTASHNER OF COUNSEL),
FOR DEFENDANT- APPELLANT.

HARTER SECREST & EMERY LLP, BUFFALO (PATRICK M TOMVOVI C OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Ral ph
A. Boniello, IIl, J.), entered Decenber 7, 2017. The order, insofar
as appealed from denied the notion of defendant for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00746
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

RONALD THOVAS, DEFENDANT- APPELLANT.

LI NDA M CAWPBELL, SYRACUSE, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Onondaga County Court (Stephen J.
Dougherty, A J.), entered March 23, 2017. Defendant was resentenced
upon his conviction of assault in the second degree and crimna
possession of a weapon in the third degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirmed.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 13-01622
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JUSTIN R WURTENBERG, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER, TREVETT CRI STO P. C.
(ERIC M DOLAN OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( DANI EL GROSS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Janes J.
Pi anpi ano, J.), rendered May 31, 2013. The judgnent convicted
def endant, upon his plea of guilty, of attenpted robbery in the first
degree, attenpted robbery in the second degree (two counts), and
assault in the second degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00759
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BRANDON HEM NGWAY, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE ( ELI ZABETH RI KER CF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( KAI TLYN M
GUPTI LL OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered January 15, 2015. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sexual act in the
first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, the plea is vacated, and the matter
is remtted to Onondaga County Court for further proceedings on the
i ndi ct nment.

Menorandum  On appeal froma judgment convicting himupon his
plea of guilty of crimnal sexual act in the first degree (Penal Law
8 130.50 [1]), defendant contends that reversal of the judgnent and
vacatur of the plea are required because County Court failed to advise
him at the tine of the plea, of the period of postrel ease supervision
that woul d be inposed at sentencing. W agree (see People v Turner,
24 NY3d 254, 259 [2014]; People v Catu, 4 NY3d 242, 245 [2005]; People
v Pal mer, 137 AD3d 1615, 1615 [4th Dept 2016]). In Iight of our
determ nation, we do not address defendant’s remaining contentions.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
RI CKY W NTERS, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

K. CROALEY, SUPERI NTENDENT, ORLEANS CORRECTI ONAL
FACI LI TY, RESPONDENT- RESPONDENT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (JAMES M SPECYAL OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (BRI AN D. d NSBERG OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Ol eans County (Janmes P. Punch, A J.), entered August 22, 2016 in a
habeas corpus proceedi ng. The judgnent dism ssed the petition.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Menorandum  Petitioner appeals froma judgnent dismssing his
petition for a wit of habeas corpus. The appeal has been rendered
noot by petitioner’s release fromcustody (see People ex rel. Valentin
v Annucci, 159 AD3d 1391, 1392 [4th Dept 2018], |v denied 31 NY3d 911
[ 2018]; People ex rel. More v Stallone, 151 AD3d 1839, 1839 [4th Dept
2017]; People ex rel. Yourdon v Senrau, 133 AD3d 1351, 1351 [4th Dept
2015]), and we conclude that the exception to the nopotness doctrine
does not apply (see generally Matter of Hearst Corp. v Cyne, 50 Nyad
707, 714-715 [1980]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

RI CHARD H. WARNER, | NDI VI DUALLY, AND AS
GUARDI AN OF MARY DOROTHY WARNER, AN
| NCAPACI TATED PERSON, CLAI MANT- APPELLANT,

Vv MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAIM NO. 098768.)
(APPEAL NO. 1.)

THE COSCROVE LAW FI RM BUFFALO (EDWARD C. COSCROVE OF COUNSEL), FOR
CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCOD, ATTORNEY GENERAL, ALBANY (BRI AN D. G NSBURG OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Court of Cains (J. David Sanpson,
J.), entered March 15, 2017. The judgnment dismi ssed the claimafter a
trial.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Claimant filed two separate clains, one seeking
damages for personal injuries sustained by claimnt’s decedent, and a
second seeki ng damages for her wongful death (see Warner v State of
New York, 125 AD3d 1324, 1325 [4th Dept 2015], |v denied 25 NY3d 906
[2015]). In appeal Nos. 1 and 2, claimnt appeals fromtwo judgnents,
entered after a nonjury trial on both clains, in which the Court of
Clainms dismissed the clains. W affirmin both appeals. Contrary to
claimant’ s contention, the court applied the correct standard of
“ordinary rules of negligence” and did not apply principles of
qualified imunity (Brown v State of New York, 31 NY3d 514, 519
[2018]). We reject claimant’s further contention that the court’s
determ nation is agai nst the weight of the evidence (see generally
Mosl ey v State of New York, 150 AD3d 1659, 1660 [4th Dept 2017];

Li vingston v State of New York, 129 AD3d 1660, 1660 [4th Dept 2015],
| v denied 26 NY3d 903 [2015]). The court determ ned that clai mant
failed to establish by a preponderance of the evidence that a
dangerous condition existed; that even if a dangerous condition

exi sted, the evidence did not establish that defendant had notice of
it; and, in any event, that claimant failed to establish by a

pr eponderance of the evidence that the dangerous condition was a
proxi mat e cause of the accident (see Brown, 31 NY3d at 519-520). W
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conclude that the court’s determ nations are based upon a fair
interpretation of the evidence (see Msley, 150 AD3d at 1661;
Li vingston, 129 AD3d at 1660).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02003
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

RI CHARD H. WARNER, AS EXECUTOR OF THE ESTATE
OF MARY DOROTHY WARNER, DECEASED,
CLAI MANT- APPELLANT,

Vv MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAIM NO. 105712.)
(APPEAL NO. 2.)

THE COSCROVE LAW FI RM BUFFALO (EDWARD C. COSCROVE OF COUNSEL), FOR
CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCOD, ATTORNEY GENERAL, ALBANY (BRI AN D. G NSBURG OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Court of Cains (J. David Sanpson,
J.), entered March 15, 2017. The judgnment dismi ssed the claimafter a
trial.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandum as in Warner v State of New York ([appeal No. 1]
—AD3d —[Nov. 9, 2018] [4th Dept 2018]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02004
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

RI CHARD H. WARNER, | NDI VI DUALLY, AND AS
GUARDI AN OF MARY DOROTHY WARNER, AN
| NCAPACI TATED PERSON, CLAI MANT- APPELLANT,

\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 098768.)

RI CHARD H. WARNER, AS EXECUTOR OF THE ESTATE
OF MARY DOROTHY WARNER, DECEASED,

CLAI MANT- APPELLANT,

Vv
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAIM NO. 105712.)
(APPEAL NO. 3.)

THE COSCROVE LAW FI RM BUFFALO (EDWARD C. COSCROVE OF COUNSEL), FOR
CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY (BRI AN D. G NSBURG OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (J. David Sanpson,
J.), entered May 31, 2017. The order denied the notion of claimnt to
set aside judgnents pursuant to CPLR 4404 (b).

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
W thout costs (see Smth v Catholic Med. Cir. of Brooklyn & Queens,
155 AD2d 435, 435 [2d Dept 1989]; see also CPLR 5501 [a] [1], [2]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01015
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

IN THE MATTER OF THE APPLI CATI ON FOR DI SCHARGE
OF ANTHONY N., CONSECUTI VE NO. 18852, FROM
CENTRAL NEW YORK PSYCHI ATRI C CENTER PURSUANT TO
MENTAL HYQ ENE LAW SECTI ON 10. 09,

PETI TI ONER- APPELLANT,

\% ORDER

STATE OF NEW YORK, NEW YORK STATE OFFI CE OF
MENTAL HEALTH AND NEW YORK STATE DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI SI ON,
RESPONDENTS- RESPONDENTS.

ADAM H. VANBUSKI RK, AUBURN, FOR PETI TI ONER- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (JONATHAN D. HI TSQUS OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (Louis
P. Ggliotti, A J.), entered February 15, 2017 in a proceeding
pursuant to Mental Hygiene Law article 10. The order, anong ot her
t hi ngs, adjudged that petitioner shall continue to be commtted to a
secure treatnent facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 02290
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ABDULLAHI MJDEY, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLIC DEFENDER, UTICA (DAVID A. COOKE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered May 12, 2016. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the second degree
(two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-01422
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF DEBORAH J. KI LLABY,
PETI TI ONER- RESPONDENT,

\% ORDER

LAWRENCE P. LEE, RESPONDENT- APPELLANT,
AND RACHEL BANTLE, RESPONDENT- RESPONDENT.

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
TYSON BLUE, MACEDON, FOR RESPONDENT- RESPONDENT.

SEAN D. LAIR, SCODUS, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Wayne County (Richard
M Healy, A J.), entered July 24, 2017 in a proceedi ng pursuant to
Famly Court Act article 6. The order, anong other things, awarded
pri mary physical custody of the subject child to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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TP 18-00968
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

IN THE MATTER OF CLARENCE GOURDI NE, PETI TI ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered May 22, 2018) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996, 996 [4th Dept 1996]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 16-01792
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JERRY L. WALLS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (JAMES M SPECYAL OF
COUNSEL), FOR DEFENDANT- APPELLANT.

MATTHEW D. NAFUS, SPECI AL DI STRI CT ATTORNEY, SCOITSVILLE, FOR
RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered June 13, 2016. The judgnment convicted defendant,
upon his plea of guilty, of crimnal sale of a controlled substance in
t he fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal sale of a controlled substance in
the fourth degree (Penal Law 8 220.34 [1]). Even assum ng, arguendo,

t hat defendant’s waiver of the right to appeal is invalid and thus
does not preclude our review of his challenge to the severity of his
sentence (see People v Johnson, 161 AD3d 1529, 1529 [4th Dept 2018];
Peopl e v Di eguez-Castillo, 124 AD3d 1344, 1345 [4th Dept 2015], Iv
deni ed 25 NY3d 950 [2015]), we neverthel ess conclude that the sentence
is not unduly harsh or severe.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00923
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANTHONY MUNFORD, DEFENDANT- APPELLANT.

SESSLER LAW PC, GENESEO ( STEVEN D. SESSLER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GREGORY J. MCCAFFREY, DI STRI CT ATTORNEY, GENESEO (JOSHUA J. TONRA OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Livingston County Court (Dennis S.
Cohen, J.), rendered May 5, 2016. The judgment convicted def endant,
upon his plea of guilty, of assault in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the third degree (Penal Law
§ 120.00 [1]). W affirm The record does not support defendant’s
contention that the People noved to dismiss the indictnent in the
furtherance of justice pursuant to CPL 210.40. Thus, contrary to
defendant’s further contention, reversal is not warranted on the
ground that there was no valid accusatory instrument upon which to
convict him

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-01898
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

IN THE MATTER OF M CHAEL F. MCKENZI E, SR
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

JESSI CA L. POLK, RESPONDENT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.

AUDREY ROSE HERMAN, BUFFALO, ATTORNEY FOR THE CHI LD

Appeal from an order of the Suprene Court, Genesee County (Eric
R Adans, A J.), entered Septenber 7, 2017 in a proceeding pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
the parties joint |egal custody of the subject child with primry
physi cal residence to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to article 6 of the
Fam |y Court Act, respondent nother appeals froman order that, inter
alia, nmodified a prior order of custody and visitation by awarding the
parties joint |egal custody of the subject child with primary physica
residence with petitioner father and visitation to the nother. W
reject the nother’s contention that there was not a sufficient change
in circunstances warranting an inquiry into whether nodification of
the prior order is in the child s best interests. “Were an order of
custody and visitation is entered on stipulation, a court cannot
nodi fy that order unless a sufficient change in circunstances—since
the tinme of the stipul ati on—-has been established, and then only where
a nodification would be in the best interests of the child[ ]” (Matter
of Hight v H ght, 19 AD3d 1159, 1160 [4th Dept 2005] [internal
guotation marks omtted]). Here, there was a sufficient change in
ci rcunst ances i nasnmuch as the parties “had in practice altered the
custody and visitation arrangenent set forth in the stipul ated order”
(Matter of Donnelly v Donnelly, 55 AD3d 1373, 1373 [4th Dept 2008]).
Contrary to the nother’s further contention, we conclude that a sound
and substantial basis in the record supports Suprene Court’s
determi nation that awarding the father primary physical custody of the
subject child is in the child s best interests (see Matter of Cross v
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Caswel |, 113 AD3d 1107, 1107-1108 [4th Dept 2014]).

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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CAF 16- 02301
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

IN THE MATTER OF CHRI STIAN W, JEREM AH G,
AND ARZELL G

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, VEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

M CHAEL W, RESPONDENT- APPELLANT.

EVELYNE A. O SULLI VAN, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JAMES E. BROAWN, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO
(RICHARD L. SULLIVAN OF COUNSEL), ATTORNEY FOR THE CHI LDREN

Appeal froman order of the Famly Court, Erie County (Lisa Bloch
Rodwin, J.), entered Decenber 5, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anobng other things, adjudged
t hat respondent had negl ected the subject children and placed him
under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to Fam |y Court Act
article 10, respondent father appeals froman order determning, inter
alia, that he neglected the subject children. Contrary to the
father’s contention, Famly Court did not err in permtting the
Attorney for the Children (AFC) to present additional evidence after
the in camera hearing inasnuch as the AFC had not yet rested and thus
had not cl osed her case. 1In any event, even assum ng, arguendo, that
she had rested and cl osed her case, we would neverthel ess concl ude
that the court did not abuse or inprovidently exercise its
“consi derabl e discretion” in permtting the AFC to reopen her case
(Scott W. v Joy W., 103 AD3d 945, 949 [3d Dept 2013], |lv denied 21
NY3d 909 [2013]; see Matter of Jewelisbeth JJ. [Emmanuel KK. ], 97 AD3d
887, 888-889 [3d Dept 2012]; Matter of Julia BB. [Diana BB.], 42 AD3d
208, 215-216 [3d Dept 2007], Iv denied 9 NY3d 815 [2007]; see
generally Fel dsberg v N tschke, 49 Ny2d 636, 643 [1980], rearg
deni ed 50 NY2d 1059 [1980]).

The father further contends that he was denied his due process
rights when the court conducted an interview with one of the children
outside the presence of the father and his counsel. Inasnmuch as the
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father raised no objections to the in camera interview procedures, he
failed to preserve his contention for our review (see Matter of Jesse
XX, [Marilyn ZZ.], 69 AD3d 1240, 1243 [3d Dept 2010]; Matter of Karen
BB., 216 AD2d 754, 756 [3d Dept 1995]).

Finally, we conclude that “ ‘[t]he record, viewed in its
totality, establishes that the father received neani ngful
representation’ ” (Matter of Sean P. [Sean P.], 162 AD3d 1520, 1521
[4th Dept 2018], Iv denied 32 NY3d 905 [2018]; see Matter of Derrick
C., 52 AD3d 1325, 1326 [4th Dept 2008], lv denied 11 NY3d 705 [2008]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00888
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

| RENE Y. MELSON AND COCKTAILS & MORE, LLC,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

NI AGARA MOHAVK PONER CORPORATI ON, DA NG BUSI NESS
AS NATI ONAL GRI D, DEFENDANT- APPELLANT,

G OVANNI BRI ATI CO, | NDI VI DUALLY, AND G OVANNI

BRI ATI CO, DA NG BUSI NESS AS COVMUNI TY ELECTRI C,
DEFENDANTS.

G OVANNI BRI ATI CO, | NDI VI DUALLY, AND G OVANNI

BRI ATI CO, DO NG BUSI NESS AS COVMUNI TY ELECTRI C,
THI RD- PARTY PLAI NTI FFS,

\%

LARRONE B. W LLI AMS,
THI RD- PARTY DEFENDANT- RESPONDENT.

BARCLAY DAMON LLP, BUFFALO (KARI M A. ABDULLA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LAWOFFICE OF S.D. RITCH E, |1, KAMJUELA, HAWAI| (STAFFORD D. RI TCHI E,
I, OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS AND THI RD- PARTY DEFENDANT-
RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (John F.
O Donnell, J.), entered August 29, 2017. The order, anong ot her
things, denied in part the notion of defendant N agara Mhawk Power
Cor poration, doing business as National Gid, for sumary judgnent
dism ssing plaintiffs’ conplaint and all cross clains against it.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Cctober 4 and 10, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01381
PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

STATE OF NEW YORK MORTGAGE AGENCY,
PLAI NTI FF- RESPONDENT,

\% ORDER

SAM ROBERT FARRUGGE A, DEFENDANT,

M CHELLE M FARRUGE A, ALSO KNOWN AS

M CHELLE FARRUGGE A, DEFENDANT- APPELLANT,
ET AL., DEFENDANTS.

THOMAS J. CASERTA, JR, N AGARA FALLS, FOR DEFENDANT- APPELLANT.

AKERVAN LLP, NEWYORK CITY (JORDAN M SM TH OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered February 17, 2017. The order denied
the notion of defendant Mchelle M Farruggia to conpel plaintiff to
of fer her a | oan nodification.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1165

TP 18- 00952
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF JUSTO RI CHARDS, PETI Tl ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered May 22, 2018) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996, 996 [4th Dept 1996]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 16-01372
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DAVI D SCHEI FLA, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (JULI E BENDER FI SKE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered June 8, 2016. The judgment convicted
def endant, upon his plea of guilty, of crimnal possession of a forged
instrunment in the second degree (10 counts) and petit larceny (10
counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the | aw by reducing the total anount of
restitution to $897.38, and as nodified the judgnment is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of 10 counts of crimnal possession of a
forged instrunment in the second degree (Penal Law 8§ 170.25) and 10
counts of petit larceny (8§ 155.25). Contrary to defendant’s
contention, we conclude that “the waiver of the right to appeal was
not rendered invalid based on [County Court’s] failure to require
defendant to articulate the waiver in his own words” (People v
Al sai full ah, 162 AD3d 1483, 1484 [4th Dept 2018] [internal quotation
marks omtted]; see People v Ripley, 94 AD3d 1554, 1554-1555 [4th Dept
2012], |Iv denied 19 Ny3d 976 [2012]). Here, “[t]he plea colloquy and
the witten waiver of the right to appeal signed [and acknow edged in
court] by defendant denonstrate that [he] knowingly, intelligently and
voluntarily waived the right to appeal, including the right to appea
the severity of the sentence” (People v Hll, 162 AD3d 1762, 1762 [4th
Dept 2018], |v denied —NY3d —[ Sept. 14, 2018]). Defendant’s valid
wai ver of the right to appeal forecloses his challenge to the severity
of the sentence (see People v Lopez, 6 NY3d 248, 255 [2006]; People v
Hi dal go, 91 Ny2d 733, 737 [1998]; cf. People v Maracle, 19 NY3d 925,
928 [2012]).

Def endant contends, and the People correctly concede, that the
anount of restitution ordered by the court violates Penal Law § 60.27
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(1) and (4) (a). W note that, inasmuch as defendant’s contention
concerns the legality of the sentence, it is not enconpassed by the
wai ver of the right to appeal (see People v Johnson, 125 AD3d 1419,
1421 [4th Dept 2015], |v denied 26 NY3d 1089 [2015]; People v Boat man,
110 AD3d 1463, 1463-1464 [4th Dept 2013], |v denied 22 NY3d 1039

[ 2013]; see generally People v Suits, 158 AD3d 949, 950-952 [3d Dept
2018]). W therefore nodify the judgnment by reducing the total anount
of restitution from $942.38 to $897. 38.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 17-01483
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MORI CE E. ARMSTRONG, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Victoria M
Argento, J.), entered June 6, 2017. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in granting the People s request for an upward departure. W
reject that contention. “A court may nmake an upward departure froma
presunptive risk |l evel when, after consideration of the indicated
factors[,] . . . [the court determ nes that] there exists an
aggravating . . . factor of a kind, or to a degree, not otherw se
adequately taken into account by the [risk assessnent] guidelines”
(Peopl e v Abraham 39 AD3d 1208, 1209 [4th Dept 2007] [i nternal
guotation marks omtted]). Here, the People established by clear and
convi nci ng evidence the exi stence of nunerous aggravating factors not
adequately taken into account by the risk assessnent guidelines,
i ncludi ng the violent manner in which defendant commtted a prior
felony sex offense, the |l evel of violence and threats enpl oyed during
t he present case, and the fact that defendant conmtted the present
of fense while already a |l evel two sex offender (see People v Shim 139
AD3d 68, 76-77 [2d Dept 2016], |v denied 27 NY3d 910 [2016]; People v
O Fl aherty, 23 AD3d 237, 237 [1st Dept 2005], Iv denied 6 NY3d 705
[ 2006]) .

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 17-01522
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DEON D. HAYES, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Vincent M
Dinolfo, J.), entered May 22, 2017. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel two risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). W reject defendant’s
contention that he should not have been assessed 30 points under risk
factor 5, age of victim because the People did not establish by clear
and convincing evidence that the victimwas | ess than 11 years ol d.
Def endant pleaded guilty to attenpted course of sexual conduct agai nst
achildin the first degree under Penal Law § 130.75 (1) (a), an
el enent of which is that the victimis a child |ess than 11 years ol d.
| nasnuch as “[f]acts previously . . . elicited at the tinme of entry of
a plea of guilty shall be deened established by clear and convincing
evi dence and shall not be relitigated” for SORA purposes (Correction
Law 8§ 168-n [3]), County Court properly allocated 30 points under risk
factor 5 (see People v Asfour, 148 AD3d 1669, 1670 [4th Dept 2017], Iv
deni ed 29 Ny3d 914 [2017]; see also People v Leach, 158 AD3d 1240,
1241 [4th Dept 2018], |v denied 31 NY3d 905 [2018]).

G ven the relative ages of defendant and his victimand the fact
that the victimwas |less than 11 years old at the tine of the crine,
we conclude that the record establishes by clear and convincing
evi dence that defendant was 20 years old or younger at the tinme of the
crinme, and we thus reject defendant’s contention that the court
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erroneously assessed 10 points under risk factor 8, age at first sex
crime.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 16-01987
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ADRI AN FAVORS, 111, ALSO KNOMWN AS “ACE,”
DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ALAN WLLIAVS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered July 11, 2016. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of burglary in the first degree (Penal Law
§ 140.30 [3]). W agree with defendant that, as the People correctly
concede, defendant did not waive his right to appeal inasnmuch as that
condition was part of a prior plea agreenent that was w thdrawn before
the instant plea was entered (see People v Shay, 130 AD3d 1499, 1499
[4th Dept 2015]; People v G aham 187 AD2d 389, 389-390 [ 1lst Dept
1992], |v denied 81 Ny2d 840 [1993]). W nonetheless decline to
exercise our interest of justice jurisdiction to adjudi cate defendant
a yout hful offender (see People v Sakinovic, 149 AD3d 1596, 1596 [4th
Dept 2017]). Finally, the sentence is not unduly harsh or severe.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-00670
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF THE APPLI CATI ON FOR DI SCHARGE
OF LARRY B., CONSECUTI VE NO. 246987, FROM CENTRAL
NEW YORK PSYCHI ATRI C CENTER PURSUANT TO MENTAL
HYG ENE LAW SECTI ON 10. 09, PETI TI ONER- APPELLANT,

Vv ORDER

STATE OF NEW YORK, NEW YORK STATE OFFI CE OF
MENTAL HEALTH, AND NEW YORK STATE DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI Sl ON,
RESPONDENTS- RESPONDENTS.

SARAH M FALLON, DI RECTOR, MENTAL HYG ENE LEGAL SERVI CE, ROCHESTER
(MEGAN E. DORR OF COUNSEL), FOR PETI TI ONER- APPELLANT.

BARBARA D. UNDERWOOD, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (Charles
C. Merrell, J.), entered February 10, 2017 in a proceeding pursuant to
Mental Hygi ene Law article 10. The order, anong other things,
adj udged that petitioner is subject to strict and intensive
supervi sion and treatnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02169
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

SHEI LA MARI E REDMOND TAMME, PLAI NTI FF- APPELLANT,
\% ORDER
ROBERT W KESSLER, GORDON S. DI CKENS AND WOODS

OVI ATT G LMAN, LLP, DEFENDANTS- RESPONDENTS.
(APPEAL NO. 1.)

GALLET DREYER & BERKEY, LLP, NEWYORK CITY (ADAM M FELSENSTEI N OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (DONALD W O BRIEN, JR , OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (J.
Scott COdorisi, J.), entered August 2, 2017. The order granted the
nmoti on of defendants for summary judgnent and di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02172
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF THE MARY REDMOND REVOCABLE

LI VI NG TRUST AGREEMENT UNDER AGREEMENT DATED

OCTOBER 22, 2010 AND IN THE MATTER OF THE

ESTATE OF MARY M REDMOND, DECEASED. ORDER

SHEI LA MARI E REDMOND TAMME, RESPONDENT- APPELLANT,;

WOODS OVI ATT G LMAN, LLP, PETI TI ONER- RESPONDENT.
(APPEAL NO. 2.)

GALLET DREYER & BERKEY, LLP, NEW YORK CITY (ADAM M FELSENSTEI N CF
COUNSEL), FOR RESPONDENT- APPELLANT.

WOCDS OVI ATT G LMAN LLP, ROCHESTER (DONALD W O BRI EN, JR, OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

Appeal from an order and decree of the Surrogate’s Court, Monroe
County (John M Owmens, S.), entered April 7, 2017. The order and
decree, anong ot her things, awarded petitioner |egal fees and
di sbur senent s.

It is hereby ORDERED t hat the order and decree so appeal ed from
i s unani nously affirnmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00972
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

MONI CA RI CHARDS, PLAI NTI FF- APPELLANT,
\% ORDER

JULI A L. BASTI N, DEFENDANT- RESPONDENT,
ET AL., DEFENDANT.

W LLI AM VATTAR, P.C., ROCHESTER ( MATTHEWJ. KAI SER OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HAGELI N SPENCER LLC, BUFFALO (MATTHEW D. PFALZER OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, N agara County (Frank
Caruso, J.), entered January 8, 2018. The order granted in part the
noti on of defendant Julia L. Bastin for sunmary judgnent.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on August 22 and 27, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01810
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

KENNETH O HALL, PLAI NTI FF- RESPONDENT,
\% ORDER

LSREF4 LI GHTHOUSE CORPORATE ACQUI SI TI ONS, LLC,
LI GHTHOUSE MANAGEMENT SERVI CES, LLC, HOVE
PROPERTI ES, L.P., AND HOVE PROPERTI ES, | NC. ,
DEFENDANTS- APPELLANTS.

LI TTLER MENDELSON, P.C., FAI RPORT ( MARGARET A. CLEMENS OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

WARD GREENBERG HELLER & REI DY LLP, ROCHESTER (HAROLD A. KURLAND CF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Monroe County (Matthew A. Rosenbaum J.), entered August 17,
2017. The order and judgnent, inter alia, directed defendants to pay
plaintiff’s |egal fees.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Septenber 21, 2018,

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
W t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-00429
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF QABAI L HI ZBULLAHANKHAMON,
PETI TI ONER- APPELLANT,

\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

QABAI L H ZBULLAHANKHAMON, PETI TI ONER- APPELLANT PRO SE.

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Woning County
(M chael M Mhun, A J.), entered Novenber 10, 2016 in a CPLR article
78 proceeding. The judgnent dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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KA 17-01152
PRESENT: WHALEN, P.J., SMTH, CENTRA, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JASON M MEDEN, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (THERESA L. PREZI OSO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Matthew J.
Mur phy, 111, J.), rendered May 5, 2017. The judgnment convicted
def endant, upon his plea of guilty, of failure to register as a sex
of f ender.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of failure to register as a sex offender (Correction
Law 88 168-f [4]; 168-t), defendant contends that his waiver of the
right to appeal is invalid. W reject that contention (see generally
People v Calvi, 89 Ny2d 868, 871 [1996]). Defendant’s valid waiver of
the right to appeal does not enconpass his challenge to the severity
of the sentence, however, “because the record establishes that
def endant wai ved his right to appeal before County Court advised him
of the potential periods of inprisonnent that could be inposed”
(People v M ngo, 38 AD3d 1270, 1271 [4th Dept 2007]; see People v
Frai sar, 151 AD3d 1757, 1757 [4th Dept 2017], |v denied 29 Ny3d 1127
[ 2017] ; see generally People v Lococo, 92 Ny2d 825, 827 [1998]).
Nevert hel ess, we conclude that the sentence is not unduly harsh or
severe.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-01971
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF TI MOTHY C. YOUELLS,
PETI TI ONER- RESPONDENT,

\% ORDER

AVANDA M M LLS, RESPONDENT- APPELLANT.

ROBERT A. DI NI ERI, CLYDE, FOR RESPONDENT- APPELLANT.
DOUGLAS M JABLONSKI, WOLCOTT, ATTORNEY FOR THE CHI LD.

Appeal froman order of the Famly Court, Wayne County (R chard
M Healy, A J.), entered Novenber 6, 2017 in a proceeding pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner primary physical custody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01132
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

PATRI CK LORETO, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC, AND
Rl CCARDO DURSI, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC,

PLAI NTI FFS- APPELLANTS- RESPONDENTS,

\% ORDER

WELLS FARGO BANK, N.A., AS TRUSTEE FOR THE
REG STERED HOLDERS OF CREDI T SUI SSE FI RST BOSTON
MORTGAGE SECURI TI ES CORP., COMMERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5,

TI MOTHY FOSTER, AS RECEI VER, DEFENDANTS- RESPONDENTS,
KENNETH P. RAY, JR, EXECUTOR OF THE ESTATE OF
KENNETH P. RAY, DECEASED,

DEFENDANT- RESPONDENT- APPEL LANT,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

JOSEPH A, TADDEO, JR , ROCHESTER, FOR PLAI NTI FF- APPELLANT- RESPONDENT
PATRI CK LORETO, IN THE RI GHT OF AND ON BEHALF OF ENCORE PROPERTI ES OF
ROCHESTER, LLC.

FELT EVANS, LLP, CLINTON (JAY G WLLIAMS, 111, OF COUNSEL), FOR
DEFENDANT- RESPONDENT- APPELLANT.

BOND, SCHCENECK & KING PLLC, ROCHESTER ( GREGORY J. MCDONALD OF
COUNSEL), FOR DEFENDANT- RESPONDENT Tl MOTHY FOSTER, AS RECEl VER

Rl KER DANZI G SCHERER HYLAND & PERRETTI LLP, MORRI STONWN, NEW JERSEY
(M CHAEL R O DONNELL OF COUNSEL), FOR DEFENDANT- RESPONDENT WELLS

FARGO BANK, N. A., AS TRUSTEE FOR THE REG STERED HOLDERS OF CREDI T

SUl SSE FI RST BOSTON MORTGACGE SECURI TI ES CORP., COMVERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5.

Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Matthew AL Rosenbaum J.), entered Decenber 5, 2016.
The order, anong other things, granted the notion of defendant Wells
Fargo Bank, N. A, as Trustee for the Registered Holders of Credit
Sui sse First Boston Mortgage Securities Corp., Commercial Mrtgage
Pass- Through Certificates, Series 2007-C5 seeking an order
establishing the anmount by which it is to be equitably subrogated and
allowing the sale of certain property.
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It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01133
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

PATRI CK LORETO, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC, AND
Rl CCARDO DURSI, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC,

PLAI NTI FFS- APPELLANTS,

\% ORDER

WELLS FARGO BANK, N.A., AS TRUSTEE FOR THE

REG STERED HOLDERS OF CREDI T SUI SSE FI RST BOSTON
MORTGAGE SECURI TI ES CORP., COWMMERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5,

TI MOTHY FOSTER, AS RECEI VER, KENNETH P. RAY, JR.,
AS EXECUTOR OF THE ESTATE OF KENNETH P. RAY,
DECEASED, DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

JOSEPH A, TADDEO, JR , ROCHESTER, FOR PLAI NTI FF- APPELLANT PATRI CK
LORETO, IN THE RI GHT OF AND ON BEHALF OF ENCORE PROPERTI ES OF
ROCHESTER, LLC.

FELT EVANS, LLP, CLINTON (JAY G WLLIAMS, 111, OF COUNSEL), FOR
DEFENDANT- RESPONDENT KENNETH P. RAY, JR, AS EXECUTOR OF THE ESTATE OF
KENNETH P. RAY, DECEASED.

BOND, SCHCENECK & KING PLLC, ROCHESTER ( GREGORY J. MCDONALD OF
COUNSEL), FOR DEFENDANT- RESPONDENT Tl MOTHY FOSTER, AS RECEl VER

Rl KER DANZI G SCHERER HYLAND & PERRETTI LLP, MORRI STONWN, NEW JERSEY
(M CHAEL R O DONNELL OF COUNSEL), FOR DEFENDANT- RESPONDENT WELLS

FARGO BANK, N. A., AS TRUSTEE FOR THE REG STERED HOLDERS OF CREDI T

SUl SSE FI RST BOSTON MORTGACGE SECURI TI ES CORP., COMVERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5.

Appeal from an order of the Suprenme Court, Monroe County (Matthew
A. Rosenbaum J.), entered April 11, 2017. The order denied the
notion of plaintiff Patrick Loreto, in the right of and on behal f of
Encore Properties of Rochester, LLC, for leave to renew his notion for
a default judgment agai nst defendant Encore Property Managenent of
Western New York, LLC

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
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at Suprene Court.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01134
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

PATRI CK LORETO, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC, AND
Rl CCARDO DURSI, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC,

PLAI NTI FFS- APPELLANTS- RESPONDENTS,

\% ORDER

WELLS FARGO BANK, N.A., AS TRUSTEE FOR THE
REG STERED HOLDERS OF CREDI T SUI SSE FI RST BOSTON
MORTGAGE SECURI TI ES CORP., COMMERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5,

TI MOTHY FOSTER, AS RECEI VER, DEFENDANTS- RESPONDENTS,
KENNETH P. RAY, JR, EXECUTOR OF THE ESTATE OF
KENNETH P. RAY, DECEASED,

DEFENDANT- RESPONDENT- APPEL LANT,

ET AL., DEFENDANTS.

(APPEAL NO. 3.)

JOSEPH A, TADDEO, JR , ROCHESTER, FOR PLAI NTI FF- APPELLANT- RESPONDENT
PATRI CK LORETO, IN THE RI GHT OF AND ON BEHALF OF ENCORE PROPERTI ES OF
ROCHESTER, LLC.

FELT EVANS, LLP, CLINTON (JAY G WLLIAMS, 111, OF COUNSEL), FOR
DEFENDANT- RESPONDENT- APPELLANT.

BOND, SCHCENECK & KING PLLC, ROCHESTER ( GREGORY J. MCDONALD OF
COUNSEL), FOR DEFENDANT- RESPONDENT Tl MOTHY FOSTER, AS RECEl VER

Rl KER DANZI G SCHERER HYLAND & PERRETTI LLP, MORRI STONWN, NEW JERSEY
(M CHAEL R O DONNELL OF COUNSEL), FOR DEFENDANT- RESPONDENT WELLS

FARGO BANK, N. A., AS TRUSTEE FOR THE REG STERED HOLDERS OF CREDI T

SUl SSE FI RST BOSTON MORTGACGE SECURI TI ES CORP., COMVERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5.

Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Matthew A. Rosenbaum J.), entered May 8, 2017. The
order, anong other things, granted the notion of defendant Wl ls Fargo
Bank, N. A, as Trustee for the Registered Holders of Credit Suisse
First Boston Mortgage Securities Corp., Commrercial Mrtgage
Pass- Through Certificates, Series 2007-C5 to confirmin part and
reject in part the prelimnary report by the referee.

It is hereby ORDERED t hat the order so appealed fromis
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unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01766
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

PATRI CK LORETO, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC, AND
Rl CCARDO DURSI, IN THE RI GHT OF AND ON BEHALF
OF ENCORE PROPERTI ES OF ROCHESTER, LLC,

PLAI NTI FFS- APPELLANTS- RESPONDENTS,

\% ORDER

WELLS FARGO BANK, N.A., AS TRUSTEE FOR THE

REG STERED HOLDERS OF CREDI T SUI SSE FI RST BOSTON
MORTGAGE SECURI TI ES CORP., COMMERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5,

TI MOTHY FOSTER, AS RECEI VER, DEFENDANTS- RESPONDENTS,
KENNETH P. RAY, JR, EXECUTOR OF THE ESTATE OF
KENNETH P. RAY, DECEASED,

DEFENDANT- RESPONDENT- APPEL LANT,

ET AL., DEFENDANTS.

(APPEAL NO. 4.)

JOSEPH A, TADDEO, JR , ROCHESTER, FOR PLAI NTI FF- APPELLANT- RESPONDENT
PATRI CK LORETO, IN THE RI GHT OF AND ON BEHALF OF ENCORE PROPERTI ES OF
ROCHESTER, LLC.

FELT EVANS, LLP, CLINTON (JAY G WLLIAMS, 111, OF COUNSEL), FOR
DEFENDANT- RESPONDENT- APPELLANT.

BOND, SCHCENECK & KING PLLC, ROCHESTER ( GREGORY J. MCDONALD OF
COUNSEL), FOR DEFENDANT- RESPONDENT Tl MOTHY FOSTER, AS RECEl VER

Rl KER DANZI G SCHERER HYLAND & PERRETTI LLP, MORRI STONWN, NEW JERSEY
(M CHAEL R O DONNELL OF COUNSEL), FOR DEFENDANT- RESPONDENT WELLS

FARGO BANK, N. A., AS TRUSTEE FOR THE REG STERED HOLDERS OF CREDI T

SUl SSE FI RST BOSTON MORTGACGE SECURI TI ES CORP., COMVERCI AL MORTGAGE
PASS- THROUGH CERTI FI CATES, SERI ES 2007- C5.

Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Matthew A. Rosenbaum J.), entered Septenber 25, 2017
The order, anong other things, granted the notion of defendant Wells
Fargo Bank, N. A, as Trustee for the Registered Holders of Credit
Sui sse First Boston Mortgage Securities Corp., Commercial Mrtgage
Pass- Through Certificates, Series 2007-C5 to confirmthe referee’s
report of anpunt due.

It is hereby ORDERED t hat the order so appealed fromis
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unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01198
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF AMANDA R COWPTON,
PETI TI ONER- APPELLANT,

\% ORDER

ROBERT R. COVMPTON AND ROBBI E G COVPTON,
RESPONDENTS- RESPONDENTS.

PAUL B. WATKI NS, FAI RPORT, FOR PETI TI ONER- APPELLANT.

ANNECHI NO LAWFIRM P.C., EAST ROCHESTER (JOHN A. ANNECH NO, JR , OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

CHRI STI NE F. REDFI ELD, ROCHESTER, ATTORNEY FOR THE CHI LD.

Appeal from a decree and order of the Surrogate’ s Court, Mnroe
County (John M Owmens, S.), entered Decenber 2, 2016. The decree and
order, inter alia, dismssed the anended petition to revoke an
extrajudicial consent to adopt.

It is hereby ORDERED that the decree and order so appealed from
i s unani nously affirnmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1205

CA 18-00644
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

DR JOY L. KREEGER, M D., CLAI MANT- APPELLANT,
\% ORDER

STATE OF NEW YORK, NEW YORK STATE OFFI CE FOR
PECPLE W TH DEVELOPMENTAL DI SABI LI TI ES AND
WESTERN NEW YORK DEVELOPMENTAL DI SABI LI TI ES
STATE OPERATI ONS OFFI CE, DEFENDANTS- RESPONDENTS.
(CLAIM NO. 128565. )

HODGSON RUSS LLP, BUFFALO (AARON M SAYKIN OF COUNSEL), FOR
CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCOD, ATTORNEY GENERAL, ALBANY (BRI AN D. G NSBERG OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Court of Cains (Mchael E. Hudson,
J.), entered Novenber 17, 2017. The order, anong other things,
granted defendants’ cross notion for sumrary judgnent and di sm ssed
the claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at the Court of O ains.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00808
PRESENT: WHALEN, P.J., SM TH, CENTRA, NEMOYER, AND CURRAN, JJ.

CHRI STOPHER WATT, K&W ENTERPRI SES AND KAREN D.
WATT, PLAI NTI FFS- APPELLANTS,

\% ORDER

TOM OF GAINES, CAROL C. CULHANE, SUPERVI SOR,
JAMES KI RBY, COUNCI LPERSON, SUSAN SM TH,

COUNCI LPERSON, AND CARCL C. CULHANE, | NDI VI DUALLY,
DEFENDANTS- RESPONDENTS.

FRANK A. ALO, ROCHESTER, FOR PLAI NTI FFS- APPELLANTS.

WEBSTER SZANYlI LLP, BUFFALO (JEREMY A. COLBY OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Ol eans County (Janes
P. Punch, A/ J.), entered July 5, 2017. The order granted the notion
of defendants to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1213

KA 16- 01159
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND NEMOYER, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RONALD J. ZUREK, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLIC DEFENDER, UTICA (DAVID A. COOKE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered Novenber 4, 2015. The judgnent convicted
def endant, upon his plea of guilty, of course of sexual conduct
against a child in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of course of sexual conduct against a child in
the first degree (Penal Law § 130.75 [1] [b]). Contrary to
defendant’s contention, the record establishes that his waiver of the
right to appeal was knowi ng, intelligent and voluntary (see People v
Bryant, 28 Ny3d 1094, 1096 [2016]; People v Colon, 122 AD3d 1309, 1309
[4th Dept 2014], |v denied 25 Ny3d 1200 [2015]), and the valid waiver
of the right to appeal enconpasses his challenge to the severity of
the sentence (see People v Lopez, 6 NY3d 248, 255-256 [2006]).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1216

KA 16- 01989
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND NEMOYER, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DAVI D E. SCHM DT, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (Kl MBERLY DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Victoria M
Argento, J.), entered August 3, 2016. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1219

CAF 17-01329
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND NEMOYER, JJ.

IN THE MATTER OF YOLANDA BAUTI STA,
PETI TI ONER- APPELLANT,

\% ORDER

M CHELLE A. MALAVE AND QUENTI N L. RI DDLE,
RESPONDENTS- RESPONDENTS.

YOLANDA BAUTI STA, PETI TI ONER- APPELLANT PRO SE.

WARREN WELCH ESQ , LLC, ROCHESTER (WARREN WELCH OF COUNSEL), FOR
RESPONDENT- RESPONDENT M CHELLE A. MALAVE.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERGENS OF
COUNSEL), FOR RESPONDENT- RESPONDENT QUENTI N L. RI DDLE.

GARY MULDOQN, ROCHESTER, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Monroe County (John B.
Gal | agher, Jr., J.), entered June 9, 2017 in a proceedi ng pursuant to
Famly Court Act article 6. The order, anong other things, dismssed
the petitions filed by petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1225

CA 18-00773
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND NEMOYER, JJ.

RI CHARD CETTELL AND JOANN CETTELL,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

NATI ONAL FUEL GAS SUPPLY CORPORATI ON,
DEFENDANT- APPELLANT.

GOLDBERG SEGALLA LLP, SYRACUSE (M CHAEL RUBI N OF COUNSEL), FOR
DEFENDANT- APPELLANT.

DOLCE PANEPI NTO, P.C., BUFFALO (MARC C. PANEPI NTO OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Henry J.
Nowak, Jr., J.), entered February 9, 2018. The order, anong ot her
things, granted plaintiffs’ notion for summary judgnent.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on May 8, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
Wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1238

CAF 17-01237
PRESENT: SM TH, J.P., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF ERIC E. F., PETI TI ONER- APPELLANT,
\% ORDER

ROBIN A H AND LACEY N.D., RESPONDENTS- RESPONDENTS.
(APPEAL NO. 1.)

PAUL A. NORTON, CLINTON, FOR PETI Tl ONER- APPELLANT.

LAW CFFI CES OF GUSTAVE J. DETRAGLIA, JR, UTICA (M CHELE E. DETRAGLI A
OF COUNSEL), FOR RESPONDENTS- RESPONDENTS.

PETER J. DDA ORE O JR, UTICA ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Oneida County (Joan E.
Shkane, J.), entered June 2, 2017 in a proceeding pursuant to Famly
Court Act article 6. The order dism ssed the petition for
nodi fication of custody and visitation.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on July 12, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1239

CAF 17-01212
PRESENT: SM TH, J.P., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF THE ADOPTION OF A CHI LD
VWHOSE FI RST NAME |'S | SABELLA

ROBIN A.H AND LACEY N. R D.,
PETI TI ONERS- RESPONDENTS,

\% ORDER

ERI C F., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

PAUL A. NORTON, CLINTON, FOR RESPONDENT- APPELLANT.

LAW CFFI CES OF GUSTAVE J. DETRAGLIA, JR, UTICA (M CHELE E. DETRAGLI A
OF COUNSEL), FOR PETI TI ONERS- RESPONDENTS.

PETER J. DDA ORE O JR, UTICA ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Oneida County (Joan E
Shkane, J.), entered June 14, 2017. The order determned, inter alia,
that the consent of respondent is not required for the adoption of the
subj ect child.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on July 12, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1249

CA 18-00014
PRESENT: SM TH, J.P., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF ORI SKA | NSURANCE COVPANY,
PETI TI ONER- APPELLANT,

\% ORDER

MARIE T. VULLO, AS ACTI NG SUPERI NTENDENT OF NEW
YORK STATE DEPARTMENT OF FI NANCI AL SERVI CES, AND
NEW YORK STATE DEPARTMENT OF FI NANCI AL SERVI CES,
RESPONDENTS- RESPONDENTS.

KERNAN AND KERNAN, P.C., UTICA (LEIGHTON R BURNS OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY (LAURA ETLI NGER OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Oneida County (Sarmuel D. Hester, J.), entered April 19,
2017 in a proceeding pursuant to CPLR article 78. The judgnent
di sm ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1256. 1

KA 11-01844
PRESENT: SMTH, J.P., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

EMVANUEL D. LI TTLE, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERGENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( DANI EL GROSS OF
COUNSEL), FOR RESPONDENT.

Appeal from a sentence of the Monroe County Court (Janes J.
Pi ampi ano, J.), rendered June 23, 2011. The appeal was held by this
Court by order entered March 27, 2015, decision was reserved and the
matter was remtted to Monroe County Court for further proceedi ngs
(126 AD3d 1478). The proceedi ngs were held and conpl et ed.

It is hereby ORDERED t hat the sentence so appealed fromis
unani mously affirmed.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1256

CA 17-01273
PRESENT: SM TH, J.P., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF SALEEM SPENCER,
PETI TI ONER- APPELLANT,

\% ORDER

ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK
STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

SALEEM SPENCER, PETI TI ONER- APPELLANT PRO SE.

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (BRI AN D. d NSBERG OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Erie County (M WIlliamBoller, A J.), entered May 30, 2017 in a CPLR
article 78 proceeding. The judgnent dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1266

CAF 17-01670
PRESENT: WHALEN, P.J., PERADOTTO, NEMOYER, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF CHRI SSY W

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

CHRI STOPHER W, RESPONDENT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
JAMES E. BROAWN, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO
(RICHARD L. SULLIVAN CF COUNSEL), ATTORNEY FOR THE CHI LD.

Appeal from an order of the Famly Court, Erie County (Lisa Bloch
Rodwin, J.), entered August 8, 2017 in a proceeding pursuant to Famly
Court Act article 10. The order, anong other things, adjudged that
respondent negl ected the subject child and placed the child in the
cust ody of petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1269

CAF 17-01564
PRESENT: WHALEN, P.J., PERADOTTO, NEMOYER, CURRAN, AND TROUTMAN, JJ.

IN THE MATTER OF PETER W KEESLER, JR.,
PETI TI ONER- RESPONDENT,

\% ORDER
JI LLAI NE CHENEY, RESPONDENT- APPELLANT.

DEBORAH J. SCI NTA, ORCHARD PARK, FOR RESPONDENT- APPELLANT.
RANDY S. MARGULI'S, W LLI AMSVI LLE, FOR PETI TI ONER- RESPONDENT.

W LLI AM D. BRODERI CK, JR , ELMA, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Famly Court, Erie County (Mary G
Carney, J.), entered July 27, 2017 in a proceeding pursuant to Famly
Court Act article 6. The order, anong other things, awarded
petitioner sole | egal and physical custody of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1271

CA 18-00896
PRESENT: WHALEN, P.J., PERADOTTO, NEMOYER, CURRAN, AND TROUTMAN, JJ.

ANDREW SCHUBAUER, PLAI NTI FF- RESPONDENT,
\% ORDER

2150 RECYCLI NG CENTER, INC., AND M&M U
PULL I T, INC, DEFENDANTS- APPELLANTS.

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, BUFFALO (KEVIN J. KRUPPA OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

HOGANW LLI G, PLLC, AVHERST (SCOTIT M CHAEL DUQUI N OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered July 12, 2017. The order, anong ot her
t hings, denied the notion of defendants for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1277

CA 18-00841
PRESENT: WHALEN, P.J., PERADOTTO, NEMOYER, CURRAN, AND TROUTMAN, JJ.

SERAFI N PROPERTI ES, LLC, PLAI NTI FF- APPELLANT,
\% ORDER

AMORE ENTERPRI SES, | NC., DEFENDANT- RESPONDENT.

ZDARSKY, SAW CKI & AGOSTI NELLI LLP, BUFFALO (GUY J. AGOSTI NELLI OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

LEWANDOABKI & ASSOCI ATES, WEST SENECA (KI MBERLY M THRUN OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (Tinothy J. Walker, A J.), entered February 6, 2018 in a
decl aratory judgnent action. The judgnent, anong ot her things,
declared that plaintiff does not have a prescriptive easenent over
def endant’ s property.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



MOTI ON NO. (1530/94) KA 18-01762. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V FRANCI S SMYTHE, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: CENTRA, J.P., CARNI, LI NDLEY,

DEJOSEPH, AND WNSLOW JJ. (Filed Nov. 9, 2018.)

MOTI ON NO. (1235/01) KA 97-05264. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V TERRENCE SI NKLER, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: WHALEN, P.J., PERADOTTO, NEMOYER,

CURRAN, AND TROUTMAN, JJ. (Filed Nov. 9, 2018.)

MOTI ON NO. (1117/03) KA 00-02226. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V EDWARD BROWN, DEFENDANT- APPELLANT. -- Mbdtion for renewal of
wit of error coram nobis and other relief denied. PRESENT: WHALEN, P.J.,

CENTRA, PERADOTTO, CARNI, AND TROUTMAN, JJ. (Filed Nov. 9, 2018.)

MOTI ON NO. (772/04) KA 03-01479. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RI CHARD A. JONES, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: WHALEN, P.J., NEMOYER, CURRAN,

TROUTMAN, AND WNSLOW JJ. (Filed Nov. 9, 2018.)

MOTI ON NO. (1281/05) KA 04-02217. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ANDREW GENTI LE, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: VWHALEN, P.J., NEMOYER, CURRAN,

TROUTMVAN, AND W NSLOW JJ. (Filed Nov. 9, 2018.)



MOTI ON NO. (1612/06) KA 04-00377. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DEATRI CK MARSHALL, DEFENDANT- APPELLANT. -- Mtion for wit of
error coram nobi s deni ed. PRESENT: VWHALEN, P.J., PERADOTTO NEMOYER,

CURRAN, AND TROUTMAN, JJ. (Filed Nov. 9, 2018.)

MOTI ON NO (738/07) KA 03-00814. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ROBERT A. GRI FFI N, DEFENDANT- APPELLANT. -- Mtion for wit of

error coram nobi s deni ed. PRESENT: WHALEN, P.J., CENTRA, PERADOTTOQ,

DEJOSEPH, AND TROUTMAN, JJ. (Filed Nov. 9, 2018.)

MOTI ON NO. (1222/14) KA 13-01494. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RI CHARD BAUSANO, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobis and other relief denied. PRESENT: PERADOTTO, J.P.,

LI NDLEY, CURRAN, TROUTMAN, AND WNSLOW JJ. (Filed Nov. 9, 2018.)

MOTI ON NO (588/17) KA 15-01221. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JASON W LLI AM5, DEFENDANT- APPELLANT. -- Mtion for wit of

error coram nobi s deni ed. PRESENT: CENTRA, J.P., LI NDLEY, DEJOSEPH,

NEMOYER, JJ. (Filed Nov. 9, 2018.)

MOTI ON NO. (626/18) CA 17-01939. -- BELLA ROSS, PLAI NTI FF- APPELLANT, V AVI
LANDAU, DEFENDANT- RESPONDENT. -- Mdtion for reargunment or |eave to appeal
to the Court of Appeals denied. PRESENT: WHALEN, P.J., SM TH, CARN,

LI NDLEY, AND WNSLOW JJ. (Filed Nov. 9, 2018.)
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MOTI ON NO. (824/18) CA 17-01570. -- IN THE MATTER OF MARY E. EDWARDS,
BERNARD LEFFLER, CLAI RE LEFFLER, JAME L. SM TH AND PAUL SUTTON,

PETI TI ONERS- APPELLANTS, V ZONI NG BOARD OF APPEALS OF TOMN OF AMHERST,
UPSTATE CELLULAR NETWORK, DA NG BUSI NESS AS VERI ZON W RELESS, AND PUBLI C
STORAGE, | NC., RESPONDENTS- RESPONDENTS. -- Mdtion for reargunent or |eave
to appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P.,

PERADOTTO, NEMOYER, TROUTMAN, AND WNSLOW JJ. (Filed Nov. 9, 2018.)

MOTI ON NO. (907/18) CA 17-02023. -- KRISTY MONTANARO, PLAI NTI FF- RESPONDENT,
V ROBERT M WEI CHERT AND SUSAN M WEI CHERT, DEFENDANTS- APPELLANTS. --
Motion for | eave to appeal to the Court of Appeals denied. PRESENT:

SMTH, J.P., NEMOYER, CURRAN, AND TROUTMAN, JJ. (Filed Nov. 9, 2018.)

KA 17-02226. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V KI MBERLY
A. CGENSON, DEFENDANT- APPELLANT. Mbdtion to dism ss granted. Menorandum
The matter is remtted to Genesee County Court to vacate the judgnent of
conviction and dism ss the indictnment either sua sponte or on application
of either the District Attorney or the counsel for defendant (see People v
Matt eson, 75 Ny2d 745 [1989]). PRESENT: WHALEN, P.J., SM TH, CENTRA,

PERADOTTO, AND CARNI, JJ. (Filed Nov. 9, 2018.)

KA 18- 00657. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V JOSHUA
M LOUDER, DEFENDANT- APPELLANT. Mdtion to dism ss granted. Menorandum

3



The matter is remtted to Monroe County Court to vacate the judgnent of
conviction and dism ss the indictnment either sua sponte or on application
of either the District Attorney or the counsel for defendant (see People v
Matt eson, 75 Ny2d 745 [1989]). PRESENT: WHALEN, P.J., SM TH, CENTRA,
PERADOTTO, AND CARNI, JJ. (Filed Nov. 9, 2018.)
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