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COURT OF APPEALS

STATE OF NEW YORK

JAMES O.,
Appellant,

-against-
NO. 3
SUFFOLK COUNTY DISTRICT ATTORNEY,
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20 Eagle Street
Albany, New York
January 8, 2019
Before:
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ASSOCIATE JUDGE JENNY RIVERA
ASSOCIATE JUDGE LESLIE E. STEIN
ASSOCIATE JUDGE EUGENE M. FAHEY
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ASSOCIATE JUDGE PAUL FEINMAN

Appearances:

BRENT R. STACK, ESQ.
MENTAL HYGIENE LEGAL SERVICE
THIRD JUDICIAL DEPARTMENT
Attorney for Appellant
286 Washington Avenue Extension
Suite 205
Albany, NY 12203

GUY ARCIDIACONO, ADA
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Criminal Courts Building
200 Center Drive
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CHIEF JUDGE DIFIORE: The next appeal is appeal
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MR. STACK: I would thank you,

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

Your Honor.

Two

16




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

minutes,

please.
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JUDGE RIVERA: Counsel, just to clarify,
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JUDGE RIVERA: - - - since everything's going to
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I want to know what is it that's left that - -
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JUDGE RIVERA: - - - you're particularly troubled
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MR. STACK: I think that - - -
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There would be essentially redaction litigation.

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

37




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MHLS would argue that the patient should have the full

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

38




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

force and effect of Mental Hygiene Law Section 33.13(c),

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

39




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

which makes confidential any information that identifies -

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

41




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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nothing result here, sort of? Are you gambling on an all-
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MR. STACK: I mean, sealing - - - confidentiality
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So what is - - - I - - - I don't understand why,
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- - - her point, the way I understand it - - - is at trial
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you go forward, you - - - you have to - - - you have to
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prove your defense. And in the context of then proving
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you're not - - - you're not guilty by reason of mental
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disease or defect, you put all of this medical proof in the
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record to establish that. That is the way it's done.
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And so a retention hearing simply does a similar
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thing.

It reviews the current state of that person - - -
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a determination on whether or not they can be released,
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whether or not their proof is sufficient to show that they
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can be released. What's the difference?
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MR. STACK: Well, the difference is that CPL
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330.20 proceedings at - - - at that point,
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becomes a patient. And a patient - - -
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JUDGE FAHEY: Well, so - - - so the difference,
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is between the civil and the criminal nature of the
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proceeding,

right? That's the first thing.
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MR. STACK: Correct.
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JUDGE FAHEY: And the second, which once there's
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a determination that a person is not guilty by reason of
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mental disease or defect, then we're saying - - - the State

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103

is saying that this person has a disease and that therefore
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MR. STACK: Um - - -
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JUDGE FAHEY: Certain rights - - -
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MR. STACK: If they're a patient - - -
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JUDGE FAHEY: - - - protection,
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MR. STACK: Treatment.
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JUDGE FAHEY: Sure, of course.
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Appellate Division, I kind of understood what they were
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at that point in the proceeding,
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records and the clinical records; the clinical records not
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seems to be a rational distinction to draw in a civil
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proceeding that you perhaps wouldn't draw in the initial
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MR. STACK: I think that's an impractical
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JUDGE FAHEY: Okay, tell me why?
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MR. STACK: - — - because the court records
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contain information that is made confidential by statute,
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and that statute is Mental Hygiene Law Section 33.13(
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JUDGE FAHEY: Um-hum.
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MR. STACK: And that statute covers any
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information that would tend to identify the patient as a
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identify any diagnosis, and identify any care and
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So the - - - the petition itself would identify
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the patient as someone who is mentally ill or alleged to be

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

mentally 111.

It would contain information specific to
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JUDGE STEIN: Is there any reference - along
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those lines - - - in 33.13(c) permitting disclosure to the
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courts for information required for the retention hearing?
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MR. STACK: 33.13(c)?

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

140




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JUDGE STEIN: Yeah.
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MR. STACK: Information to the courts?
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JUDGE STEIN: Well, that's where they set forth
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the exceptions to - - - permits disclosure of certain
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MR. STACK: The - - - the court - - -
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JUDGE STEIN: They don't refer to the courts - -
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MR. STACK: At a - - - at a retention proceeding,
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JUDGE STEIN: Well, but it doesn't say that in
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MR. STACK: 33.13 is a confidentiality provision
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regarding the - - - a patient's right to confidentiality.
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A court - - -

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

155




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JUDGE STEIN: So I guess that's my point.
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point is,
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is that is meant for the facility that it is not
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MR. STACK: Well, the - - - the regulation,
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specifically 22 NYCRR 38.1(4) requires the courts to adopt
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providing for the retention and disposition of
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sub (4), including provisions to ensure the
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provision in 330.20, because I - - - I thought it supported

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

your argument,

but I'm - - - I'm just not sure.

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

172




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

So 330.20.7 says, "The latter order"

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

- - - and

173




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

it's referring there to the order where the court

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

174




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

175

determines that the individual should be committed to the
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the plea, this is after the examination,
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the decision of - - - of committing someone.
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It says that "order shall be deemed an order made

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

181

pursuant to the mental hygiene law and not pursuant to this
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defendant shall be in accordance with the provisions of the
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individuals who fit under 330.20, once there's an order of
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That - - - that section is specific to track-
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MR. STACK: Track one is governed by the balance
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lays out the occasions on which records and proceedings are
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between those two provisions. I believe that the balance
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including the District Attorney and any other
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And that's where the public protection comes in.
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moved to any lesser restrictive form of hospitalization or
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include the victim or any one - - - any other person deemed
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So that's where CPL 330.20 does pull back some of
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And they're - - - they're specific to 330.20,
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and that's in line with our argument in which 330.20.7 - -
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- or 17 states that the Mental Hygiene Law shall apply to
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MR. STACK: I think - - -

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

234




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

235

JUDGE FEINMAN: - - - what should we do with that
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problematic nature of the - - - the decision rendered by
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confidentiality, and some are going to be entitled to less.
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aside from that, you're going to have a logistical problem
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in the clerk's offices, because there are still people that
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people who seek access are going to get access to records
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CHIEF JUDGE DIFIORE: Can we reach the redaction

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

issue?

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

255




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. STACK: Um - - -
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right?

That's not a ruling adverse to you?
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it is adverse to us - - -
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CHIEF JUDGE DIFIORE: How so?
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JUDGE STEIN: Well, the - - - just to follow up.
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The provision that - - - of the Appellate Division saying

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that it's not sealed entirely is adverse to you,

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

but the

267




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

268

provision that says but we're redacting this information,

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

how is that adverse to you?

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

269




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

270

MR. STACK: Well, we've already seen this become
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an issue at the Supreme Court level, because courts do not
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because it's still - - - like I said, it leads to further
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redaction litigation, which is then appealed.
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JUDGE RIVERA: I - - - I thought it was adverse
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because part of what you say needs to not be public is the
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JUDGE RIVERA: But the majority didn't order that
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MR. STACK: So you still have information - - -
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CHIEF JUDGE DIFIORE: Thank you.
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JUDGE RIVERA: Well, sure, at that hearing.
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that's what your adversary is arguing about - - - not the
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initial proceeding, and that - - - so that's really not the
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MR. ARCIDIACONO: The inquiry doesn't end there,
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So why don't you get to the merits about whether
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JUDGE RIVERA: And does 330.20 anywhere say that
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They do come up for review.
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MR. ARCIDIACONO: - - - I think they are limited,
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to the extent that any other criminal defendant
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has their rights somewhat abridged because of the fact that
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JUDGE RIVERA: But then - - - but then the court
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legislature's policy decision is to protect that very type
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of personal information about one's medical status and how
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B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

406




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

407

MR. ARCIDIACONO: - — — these cases are somewhat
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different in that they begin with a criminal prosecution,
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MR. ARCIDIACONO: Yes. And - - -
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JUDGE RIVERA: They're patients now.
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MR. ARCIDIACONO: - - - and for - - - certainly
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Supreme Court meets every Wednesday. Those proceedings are
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hearing that's done in open court. Doctors come in from
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the hospital - - - possibly their own doctor - - - and they
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the - - - the documents?
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MR. ARCIDIACONO: No, it's not.
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And - - - and as we're pointing out,
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And if you look at what was going on around the
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the Adam Berwid case; you had the Albert Fentress case.
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JUDGE FAHEY: Well, it really was about President
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eventually, wasn't it?
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Hinckley shooting. But the point was, for the enhancement
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Now,

what is troubling is that under MHLS's
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- - would refer to say what the defendant was charged with
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or what the - - - the court's original conclusion about his
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requires sealing of court records. And that clearly can't
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because it's the court that's responsible for thier own
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It's the court that should do the sealing,
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- if there is to be any sealing. And under 330.20 what is

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

required.

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

457




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

458

JUDGE RIVERA: What - - - what court record would

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

459

not reveal the patient's identity or something about their
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that's part of the problem. Because these defendants are
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very often crimes that were notorious, that were publicly
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and - - - and to think now that simply because -
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JUDGE RIVERA: And then they were found to have a
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MR. ARCIDIACONO: Correct.
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JUDGE RIVERA: - - - so now they're patients.
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the question is what, then, does the law provide for them?
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don't get to seal - - -
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MR. ARCIDIACONO: Well, this court has - - -
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JUDGE RIVERA: - - - 1it.
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MR. ARCIDIACONO: - - - decided - - - this court
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MR. ARCIDIACONO: - - - the same thing.
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But here we're talking about the - - - the privacy
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And it - - - it's clear the legislature thinks
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that they should be treated pursuant to the Mental Hygiene
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MR. ARCIDIACONO: No, but there's nothing - - -
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typically they don't place their own mental
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JUDGE RIVERA: - - - argument.
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of course. This is an individual who was found
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of their mental disability, then we give them a different
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you.

I'm not disagreeing with you about the first part.
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JUDGE GARCIA: Going back to something the Chief
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if we were to disagree with the sealing - - -
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I'm sorry.
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MR. ARCIDIACONO: - — - the redactions were not
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MR. ARCIDIACONO: In other words,

B cribers

(@731 406-2250 | operationsd@escribers.net | www.escribers.net

do we have

543




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

standing?

Our position would be yes, because really you
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JUDGE STEIN: - — — but it's either reviewable or
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MR. ARCIDIACONO: Well, it was certainly - - -
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adverse to the - - - to the defendant, because they wanted
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full redaction, and the court only gave partial redaction.
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There is another issue here, and that is the presumption of
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openness in all court proceedings. And the fact that it's
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I see my time is up.
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JUDGE GARCIA: But there's not a standard - - -
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MR. STACK: - - - no, it's - - - it's a notice of
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is that sealed, under your rule?
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MR. STACK: It - - - it would be - - - it would
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