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Wien | chose the title “Enduring Val ues and Changi ng Ti nes”
several nonths ago, | had two thoughts. First, the words
enduring values bring to mnd Oison Marden, one of the great
| eaders of the New York City, New York State and Anerican Bar,
whose very nanme stands for the highest and best of our
profession. It is surely no accident that the subject of this
| ecture fluctuates between ethics and pro bono--two bedrock
val ues of the legal profession, two pillars of Orison Marden’'s
own life.

Second, having absolutely no idea of what | woul d speak
about this evening, | thought that title left me a fair anmount of
flexibility. You don’t want to peak too early. “Enduring Val ues
and Changing Tinmes” is an all-purpose, inexhaustible subject--
sort of like “A View fromthe Bench.”

Never did | dream back then that the events of Septenber 11
woul d give ny title such special significance. Never could I
have i magi ned that our tines, our world, would change so
dramatically, so conpletely, so permanently. Never did | dream

back then that our values would be so tested by other nations, or
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that in America we would see such an outpouring of patriotism
humani t ari ani sm prof essi onal i sm

Sept enber 11 and the Courts

None of us, of course, wll ever forget Tuesday, Septenber
11, 2001, or where we were that day. | was in Al bany for the
second week of the Septenber Session of the Court of Appeals. In
fact, many of our court adm nistrators were in Al bany that day as
well, for a two-day conference on the vital subject of Access to
Justice--a conference that had attracted a few hundred | egal
services providers, public interest |awers, judges, court
personnel and others from New York and el sewhere.

Qur first thoughts after 8:46 a.m were to touch base back
home in Manhattan, but then very quickly we turned to critical
gquestions concerning the courts. | mredi ately--al nost
instinctively--Chief Adm nistrative Judge Jonat han Li ppman and |
deci ded that the New York courts, including the trial courts in
| ower Manhattan, should continue their operations as best they
could. This was, after all, an attack on Anerican val ues,
including the rule of law, and it was inportant that we not
capitulate to terrorists by closing the courts. The Access to
Justice Conference in Al bany, by the way, also went forward that
day--a powerful statenent of the participants’ conmtnent to

equal justice under |aw.
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As you mght imagine, it was one thing for Judge Lippman and
me to decide that the courts should remain open, and quite
anot her for the judges, court personnel, |lawers and jurors to
i npl enment that decision. The challenges, particularly in |ower
Manhattan, were incredible, starting with w despread personal
di sl ocation and devastation--three of our own court officers
mssing in the rescue effort, sixty or nore of our court famly
m ssing | oved ones. No tel ephone service, no public
transportation, our buildings being tested for structural
soundness, a rash of bonmb scares, the snoke and snell of G ound
Zero hovering in the air. Thousands were feared dead at the
Wrld Trade Center. Close to 17,000 | awers had their offices in
the Frozen Zone, 1400 in the Wrld Trade Center alone, their
records and offices destroyed or inaccessible.

But they did it, they did it. They were absolutely
magni ficent in nmeeting the extraordinary chall enges of those
extraordinary tinmes. This, | believe, has been a shining hour
for the New York courts and | awers, barely mssing a beat in
their service to the public, showing the world the high value we
pl ace on our system of justice.

Sept enber 11 and the Bar

| read in the New York Tinmes a week or so ago that the term

“9/11” has becone a permanent part of our vocabulary, and is
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being witten into dictionaries. | ameager to see howit wll
be defined. Pro bono is already a permanent part of our
profession’s lexicon, and that termfor ne is forever defined by
t he shining hour of the New York Bar.

| offer two exanples--first, Bar Associations and second,
vol unteer lawyers individually, admttedly only a small part of
the picture, the part | personally experienced. There are so
many ot her |awer stories to be told--not only within the courts
and Bar Associations but also anong | egal service providers (I
mention particularly the Legal Ald Society’'s remarkable
response), government attorneys, civil rights |awers, law firm
pro bono coordinators, paralegals, |aw schools. | hope that
sonmeone will collect these stories. Regrettably, an errant
| awyer or judge is a guaranteed headline, our profession’s
abundant good works little noticed. But that’'s a subject for
anot her day.

First, the Bar Associations. As we all discovered, it was
i npossi ble to know on Day One what all the special needs would
be. Day by day, they energed. Sensibly, Bar |eaders quickly
canme together to coordinate and thereby maxi m ze the response.
They convened regularly in this period, and divided up the tasks
as they appeared--for exanple, the County Lawyers Associ ation,

di splaced fromits own offices on Vesey Street, undertaking to
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represent famlies of uniformed officers and Port Authority

enpl oyees; the Trial Lawyers Association formng “TLC (Tri al
Lawyers Care) to counsel claimants to the federal victins’
conpensation fund; Cty Bar developing the Facilitator Programto
train volunteers so they could provide holistic services--1Iike
the famly doctor--including counseling in areas such as estates
| aw, social security, immgration and housing, as well as
establishing small business walk-in clinics to help affected
street vendors, shoeshiners, shopkeepers, restaurateurs.

The State Bar Association coordinated offers of assistance
from Bar groups around the world, and al so established a program
for lawers and clients where | aw offices were deci mated or
i naccessi ble. The Wwnen’s Bar Association took on the task of
special services to famlies and small businesses that were
victinms of the attack. Countless |ocal Bar Associations pitched
inas well, with a list of contributions that would keep us here
all night.

Emergency | egal needs, as they were identified, were
pronptly net with training, resources and vol unteers.

Conpr ehensi ve handbooks, resource guides and Internet materials
were produced virtually overnight by the Bar Associations and | aw
firms. Probono.net Septenber 11 Practice Area--an |nternet

portal for communicating information and needs--registered nore
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than 2700 attorneys. What an astoundi ng di splay of cooperation,
communi cati on, | eadership.

Second, | awyers thensel ves responded generously, many
volunteering for the first tinme. To give one illustration, the
court system in cooperation with the City of New York,
establ i shed an expedited procedure for securing death
certificates fromthe Medical Examner so that victins’ famlies
coul d access bank accounts, insurance proceeds and the like. A
call went out one day for |awer volunteers to be trained in
interviewing victins’ famlies and conpleting the necessary
subm ssions. Wthin hours, hundreds responded, filling the
Meeting Room here, the stairway and the entire | obby out to the
street. Fortunately, | was at the House of the Association that
day, and was called out of a neeting with the Bar |eaders to
speak to the assenbled crowmd. The sight of all those terrific
peopl e- - hundreds and hundreds of them cramred into this building,
eager to do their part--is indelibly engraved in ny mnd. Ow ng
to all the conbined efforts, nearly 2500 orders for death
certificates were issued within hours of filing--instead of the
year or nore that the procedure can take in ordinary
ci rcunst ances.

Day after day for weeks and nonths, the unprecedented

response fromvolunteer | awers continued at what becane the
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Fam |y Assistance Center on 54th Street and the Hudson River.

One entire side of that block-1ong building was | abel ed “Legal " - -
teddy bears sent by Oklahonma City lining the wall--and nenbers of
the Bar showed up in droves to counsel victins and famlies.

Many tinmes | visited the Center, and | was proud to see New
York’s | awers there, patiently and sensitively offering confort
and hel p--often thensel ves taking a nonent or two to find a
private corner and shed a tear. Talk of the Fam |y Assistance
Center--what a thing to behold! Federal, State, Cty, private
agenci es, |legal service providers, religious counselors, and on
and on, all cane together as never before. Famlies there could
get a neal, energency cash, a copy of a Wrld War Il mlitary
record, anything they needed, in any |language. Simlar centers
were established in | ower Manhatt an.

VWhat an exanple of patriotism-of being a part of Anerica,
def endi ng Anerica, standing up for Anerica in a tinme of crisis.
VWhat an exanpl e of humanitarianism-the very best of humanity
respondi ng to the barbarous acts of the very worst of humanity.
What an exanpl e of professionalism-lawers |icensed in a public
calling responding to a cry for help, fulfilling their time-

honored responsibility to render pro bono service.
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Now nearly six nonths have passed since Septenber 11. Stil
the press reports fresh chall enges engendered by that fateful
day- - new environnental studies; new cl ashes about the
distribution of funds and redevel opnent of the World Trade Center
site; new security, budget and economc worries. Wile our
concept of “normality” is forever changed, it is fair to say that
we have returned to, or are approximating, normality. Despite
lingering fears, we are back in the subways, the skyscrapers and
t he skies.

And what of the New York Bar? What remains of our shining

hour ?
Pro Bono Generally
| think of the first segnent of this talk as a Priner of
Pride, and the next as a Chronicle of Frustration. So I'll try

to keep this part short.

| do believe, however, that it is inportant to fill out the
canvas a bit on the subject of pro bono--neaning, of course, our
prof essional responsibility to assure access to justice for those
financially unable to afford a lawer. | see this as a two-fold
responsibility: both to assure adequate funding, public and
private, for institutional providers, and to provide direct
services to needy people. By the way, Orison Marden saw it that

way too--he was both a founder in the 1930's of the Legal A d
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Soci ety’s annual associ ates’ fund-raising canpaign, and a weekly
volunteer at the Cvil D vision s Harlem Nei ghborhood Ofice
until his death in 1975.

Let’s start wth needs. 1In the 1980s, a State Bar
Associ ation study established that, owng to | ack of access to
counsel, less than 14 percent of the civil |egal needs of the
poor in New York were being addressed. In 1992, the Conmttee to
| nprove the Availability of Legal Services--known as the Marrero
Comm tt ee--recommended that pro bono service be mandated for
every nenber of the Bar. The decision was nade at that tine to
defer such a requirement and work instead on stinulating
voluntary efforts. | keep that report at ny fingertips.

In 1998, the Legal Services Project--a blue-ribbon panel of
Bar and community | eaders chaired by this Association’s formner
presi dent, M chael Cooper--reported that the poor in New York
encounter mllions of |egal problens each year w thout counsel,
and the problens nost often involve a necessity of life. An
astoundi ng ninety percent of tenants do not have counsel in
summary eviction proceedings, often the |ast stop before
honmel essness. According to a study conducted by the New York
University “Capstone” teamin the Spring of 2001, due to limted
resources the Legal Aid Society turns away six applicants for

every one it accepts.
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Several studies have confirnmed that nore than half the
menbers of the New York Bar do no pro bono work at all. And in
2001, the Anerican Lawyer’s national survey of law firnms reported
“record increases in revenue acconpani ed by a per capita decline
in pro bono comm tnent.”

Suffice it to say that the subject has been studied to
deat h, and that the unani nous, unassail abl e concl usions are that
the need for pro bono is both huge and unnet.

Do | awyers nmake a difference? That’'s been studied too. The
Pro Bono Project Agai nst Honel essness provided vol unteer | awers
to a randomy selected group of |owincone tenants in Manhattan
Housing Court. And guess what? The represented tenants had
significantly better outconmes than the unrepresented tenants--far
fewer eviction judgnents agai nst themand far nore stipul ations
requiring rent abatenents or repairs--which the researchers
attributed to the presence of counsel. Another unsurprising
conclusion: having a |lawer matters.

My final conclusion on the enormty of the unnmet need is
agai n an obvi ous one. However disnmal the statistics were on
Septenber 11, they are infinitely worse today. Since Septenber
11, 2001, tens of thousands of jobs have been |l ost in New York
Cty, many of them by | owinconme workers; noney is tight; and

interimfinancial nmeasures |ike unenpl oynent benefits, energency
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grants and Disaster Relief Medicaid are drawing to an end, as the
Cty welfare rolls grow.

| would not want you to think that, as a court system we
have over the years sinply conducted studies and surveys, and
wung our hands in despair. Quite the contrary.

Noting the declines in public funding for |egal service
provi ders, we asked the Legal Services Project--the Cooper
Comm ssion--to identify new, permanent funding streans. And they
did indeed come up with an excell ent suggestion, calling on the
Legislature to allow the transfer of funds fromthe Abandoned
Property Fund to an Access to Justice Fund adm nistered by the
| OLA Trustees. As we all know, that was not done.

By the sane token, the court system has | abored m ghtily--
and vainly--for an increase in 18-b rates, a woeful $40 an hour
for in-court tine, $25 an hour for out-of-court tine. Instead of
t he desperately needed i ncreases, we have watched hel pl essly as
t he assigned panels dwindle to a point of catastrophe. A |awer
recently told ne of a norning he spent in Famly Court with a
Col unmbi a Journal i sm student, who observed that all of the cases
at intake were in fact assigned. So where's the problen? “Dd
you notice,” the |awer asked, “that all of the cases were
assigned to the sane attorney?” | have nyself seen judges send

em ssaries, floor by floor, through the courthouse corridors to
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find attorneys to represent parents in Famly Court, and then

adj ourn cases before them because the quest was fruitless. |Is
this America? |s this how we honor our promse of a right to
counsel? Plainly this situation cannot continue. The rates nust
be rai sed now.

Then too, consider the rippling effects of the 18-b
di saster. The denoralized 18-b attorneys now -once again--
threaten to take no new cases, w th uni magi nabl e i npact on needy
litigants and al ready overcrowded court dockets. Lawsuits around
the State chall enge both paynents above statutory rates and
admnistrative efforts to review awards above statutory rates. A
federal District Court, calling our appointed counsel system
"largely a sham " has found that current 18-b rates were
constitutionally harm ng indi gent defendants, and ordered them
increased for certain cases. | repeat--this cannot continue.
Cty and State | eaders sinply nust think outside the box and
resolve this issue. They can no | onger stand by as people are
hurt and the court systemstalls.

Nor have our efforts been limted to advocati ng adequate
funding for institutional providers, vital as that is. W have
al so taken significant steps to stinulate direct pro bono
activity, urging attorneys both to provide 20 hours or nore of
| egal services a year to the poor and to support organizations

t hat provide such services. And we nost recently adopted a
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policy allow ng continuing | egal education credit for pro bono
work. As | nmentioned earlier, fully one-half of New York’s
attorneys do no pro bono work at all.

Per haps the nobst prom sing step the court system has taken
in this regard--and |I'’mending ny Chronicle of Frustration right
here--is the creation of the post of Deputy Chief Admnistrative
Judge for Justice Initiatives, a position at the highest |evel of
court admnistration for a skilled, dedicated individual to focus
like a | aser beam on access to justice issues. And indeed,
Deputy Chief Adm nistrative Judge Juanita Bing Newton has nore
than fulfilled the prom se of that idea.

Judge Newton has spearheaded so nany initiatives--1ike
clinics and Resource Centers for the increasing ranks of self-
represented litigants; satellite offices, night courts, nobile
self-help offices to bring the courts closer to working
[itigants; and expanded alternative dispute resolution options.
Under her aegis, we will soon be opening our Access to Justice
Center, bringing together the best thinking fromall disciplines
on the subject, sharing experiences and stinulating innovations.

| amthrilled tonight to announce the appointnment of D anne
E. Di xon, as Executive Director of the Access to Justice Center.
A graduate of the New York University Law School, M. D xon has
twenty years’ experience in government, academ a and | ega

services, nost recently wwth the Attorney General’'s excellent
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of fice. What a wonderful coincidence that she began her | egal
career at the Harlem Nei ghborhood O fice, where Orison Marden had
once been a weekly regular! Through the conbined efforts of the
Access to Justice Center and Judge Newton’s office, we wll
sponsor four Convocations on Pro Bono Service, the first this
June in Manhattan. W hope to bring the issue of pro bono
services fromthe margins to the very center of society’'s

consci ousness, and | amconfident that we will succeed in this.

The Next Chapter

| closed ny Chronicle of Frustration with the court systenis
new access to justice initiatives, and | open this final segnent
of ny talk wwth the words of City Bar President Evan Davis. He
asked, can our profession perhaps gain sonething positive and
| asting fromthe events of Septenber 11? And he answered:

“Adversity al nost always has a counterpoint. From

scandal cones reform from di sease cones nedi ca

advance. . . . The tragedy with which we are copi ng has

reveal ed the Bar’s deepest character, and that

character is admrable.”

| agree with Evan that in the rubble and ashes, the
heart break and tragedy, of Septenber 11, there may well be
inportant |lessons for us in stinmulating pro bono. | am
encouraged in this insight by the fact that others just now have
it too, and especially wel cone a group of Fordham Law Schoo

students here this evening who have this as their project. |

think that we’'re all on to sonething inportant!
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Qobvi ously, much of the work begun for victins of the Wrld
Trade Center disaster necessarily continues to this day, which
itself helps to keep the shining hour alive. But in the
Septenber 11 experience, we hopefully can also find factors that
evoked the Bar’s phenonenal response, and we can build on them
O course, | recognize that the attack on Anerica was the
transcendent nobilizing force--and woul d never hope for
repetition of anything like that. But other factors can, and
shoul d, be replicated.

One thing we know for certain is that |egal services for the
needy are absolutely essential to the recovery effort. Mre and
nore New Yorkers w thout access to counsel will otherw se
needl essly becone destitute and honeless. It cannot be that, as
a profession, we would offer our services to keep a Septenber 11
victimfrom honel essness or deportation, and deny that sane
assi stance to a needy person who was not a 9/11 victim when the
i npact on the person, and on society, is the very sane.

What woul d top anyone’s list, |ooking for the |essons of
Septenber 11, is the level of coordination, comunication and
cooperation within the legal community--united as never before.
That joint effort maximzed the Bar’s ability to assure that
needs were accurately identified and efficiently net--lawers
mat ched with clients--with sensible allocation of available

resources and little duplication of effort.
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Second, twenty-first century technology was intrinsic to
that effort--1ike probono.net, and Bar Association Wbsite |inks
for lawers and clients to seek out opportunities and
information. In short, clients knew where to find help and
vol unteers knew where to find clients, training and excell ent
backup assi st ance.

Third, the facilitator, gatekeeper, famly doctor nodel
unquestionably was a big plus--lawers able to connect with
clients personally, assess the range of needs and serve as a
gat ekeeper to other resources. The sort of “one-stop shopping”
that was available at the Fam |y Assistance Center and ot her
energency centers--one tel ephone call to a hotline, one visit to
a Website, one trip to an office--is clearly the best nodel for
the client. Septenber 11 proved that even beyond | egal services,
bringing together all necessary resources for a needy popul ation
is plainly the nost effective way to reduce adversarialism and
solve problens. It also nbst engaged the volunteer |awers.

Fourth, engaging as it may be for a lawer to offer clients
a full range of |egal services--the nedical equival ent of bunions
to brain surgery--volunteers inexperienced in general |egal
practice are understandably fearful of harm ng rather than
hel pi ng people in need. Wsely, the volunteers were provided
w th conprehensive training as well as witten materials about

| egal issues likely to arise, detailed howto' s, and contact
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information for a host of hel pful people, agencies and ot her
resources. Perhaps nost inportant, back-up nentors--nost often,
and nost hel pfully, experts fromthe | egal services comunity--
were available to them

| know from personal experience howterrifying it can be to
deal with clients and subjects outside your usual field of
practice. | imagine that even Oison Marden had sone
trepidation--especially at the start--when he left his Wite &
Case offices every week for the Legal A d Society’ s Neighborhood
Ofice to face a newclientele and new fields of law. \Wen | was
a cormmercial litigation partner at a mdtowm law firm | joined
t he assigned counsel panel in the Eastern District and was
appointed to represent a defendant in a crimnal case, and | am
forever grateful to Tom Concannon of Legal Aid s Federal Defender
Unit for showng me the ropes. Utimtely, | managed to devise a
W nni ng argunent, but it could be used only once: "Your Honor,
if this case was really serious, they never would have assi gned
it tonme." | should add that, several years later, the client
called, asking ne to represent himagain--the ultimte
conplinment. Wen | explained that | had becone a Judge, he said,
"That's OK--this won't take much of your tine."

One-stop shoppi ng supported by training, and readily
accessible materials, resources and nentors: that’'s a good nodel

for the future. | agree with Evan Davis that the Bar’s deepest
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character is admrable--we want to help people in need. The
Septenber 11 pro bono effort succeeded so well because the Bar

| eaders made it both sinple and neaningful for the volunteers to
hel p people in need. The Septenber 11 effort countered all of
the top reasons | awers give for avoiding pro bono work--yes,
we’' ve surveyed those too: | don’'t have the tinme; | don’t have
the expertise; | don't have the office support; |’ m not
interested in the type of projects available; | can't afford it.
Vell, now we all know you do, you are and you can.

That brings me to a couple of final thoughts about the
success of the 9/11 pro bono initiative. | have spoken about the
i nportance of satisfying the unnet |egal needs of clients, but
| awyer needs are also satisfied through pro bono work.

A coupl e of years ago, a corporate associate took a five-
mont h paid | eave sponsored by his |arge Manhattan law firm and
joined the staff of a | egal services organization. Describing
his experience in a recent article, he said that on “a personal
level, it was one of the nost gratifying experiences of ny life.
And from a professional point of view, the five nonths | spent

representing the city’'s poor and elderly did nore for ne as a
corporate | awer than | ever expected.” Noting that corporate
| awyering calls for “a thorough understanding of the issues,
qui ck but precise thinking, and a pro-active, win-win nentality,”

he tells us that his assignnment was “a perfect place to master
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t hese techniques, all while hel ping those who need it nost.”
That pl ace--believe it or not--was New York City Housing Court.
What’s nore, and | quote, “the practice of landlord-tenant lawis
perfectly suited to corporate training because it’s about six
parts negotiation, three parts creativity and one part |aw.”

Finally, I amwell aware of the pervasive discontent within
our ranks, especially anong new | awyers--conpl ai nts about the
| oss of ideals that brought themto the law, |imted hands-on
experience, no client contact, little opportunity to do sonething
meani ngful. The Septenber 11 pro bono nodel is good for needy
clients, and the need is nore conpelling than ever. 1It’s also
good for | awers--an opportunity to help people while polishing
essential skills. And it lifts up our profession, returning us
to our roots as a public calling in a day when too many anong us
feel overtaken by the race to the bottomli ne.

| conclude with a tip of the hat to two Orison Mardens. To
the first Orison Marden--a doctor, |awer and prolific author on
t he subject of how to achi eve success--ny thanks for many
inspirational lines, like this one: “Mst of our obstacles would
melt away if, instead of cowering before them we should make up
our mnds to walk boldly through them” And to the second Orison
Mar den, his highly successful | awer-son, who clearly practiced
as his father preached, ny thanks for your exanple and, by this

| ecture, for taking ne down this path of reflection on a tineless
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prof essional value in a newworld. | now propose that all of us
t oget her wal k boldly through the obstacles and keep the luster

on that shining hour of the New York Bar.
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