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Plaintiffs move pursuant to CPLR 2221 for leave to reargue their opposition to
defendants’ and intervener-defendants’ motions to dismiss, which I granted on April 30, 2013.
Defendants oppose.

L. RELEVANT BACKGROUND

Plaintiffs, parents of children in New York City public schools and others, brought this
action challenging defendant Department of Education’s (DOE) practice of allowing charter
schools to operate within public school buildings without charge. Because charter schools have
access to more financial resources than those available to traditional public schools, the result of
co-location is that children within the same building, but enrolled in different programs, are
afforded different educational amenities.

In their complaint, plaintiffs allege that DOE’s failure to collect rent from charter schools
has cost the city more than $96 million, deprives traditional public school students’ state
constitutional rights to an adequate education, :_and violates Education Law § 2853(4)(c), which
requires contracts with co-located charter schools to be “at cost.” They thus sought a declaration
that the co-location policy is unlawful, an injunction compelling DOE to charge rent, and
damages.

In my April 2013 decision (New York City Parents Union v Board of Educ. of the City
Sch. Dist. of the City of NY, 2013 NY Slip Op 32890[U] [Sup Ct, Néw York County 2013]), I
held that plaintiffs did not plead facts sufficient to state a constitutional claim and that their
challenges to the DOE’s budgetary policies must be heard, in the first instance, at the

administrative level by the Commissioner of Education.
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II. PLAINTIFFS’ GROUNDS FOR REARGUMENT

Plaintiffs seek leave to reargue my ruling that their statutory challenge to co-location must
first be brought before the Commissioner. (NYSCEF 55, 64). Relying on Shaw v Walcott, index
No. 100393/13, June 7, 2013 (Sup Ct, New York County 2013), plaintiffs urge me to reconsider
my ruling, contending their challenge, like that advanced in Shaw, presents only a matter of
statutory construction. (NYSCEF 55, 64).

\ 1. ANALYSIS

Reargument is proper when the court overlooked or misapprehended fact or law in
determining the prior motion. (CPLR 2221[d][2]). As Shaw was decided after I rendered my
decision, I could not have overlooked or misapprehended it.

Even if plaintiffs sought renewal based on Shaw, as Shaw neither binds me nor signals
any change in the law, renewal is unwarranted. (See Jackson v Westminster House Owners Inc.,
52 AD3d 404, 405 [1* Dept 2008] [renewal improper; appellate decision was neither new law
nor clarification of prior law]; Pinewood Apt. Assoc. v Wilcox, 51 AD3d 751 [2d Dept 2008]
[change in administrative agency’s interpretation of statute would not have altered prior
determination in which court did not defer to agency and interpreted said statute differently]; ¢/
[Patterson v New York State Dept. of Correctional Services, 71 AD3d 1349, 1350 [3d Dept
2010], /v denied 15 N'Y3d 703 [Court of Appeals decision constituted sufficient change; renewal
proper]; 515 Ave. I Corp.' v 515 Ave. I Tenants Corp., 44 AD3d 707, 708 [2d Dept 2007] [same]).

In any event, Shaw is significantly distinguishable.
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IV. CONCLUSION

Accordingly, it is hereby

ORDERED, that plaintiffs’ motion for leave to reargue is denied.

ENTER:

Birbara Jaf]
DATED: January 13, 2014
New York, New Yor_k

7ISC




