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‘At an IAS Term, Part 76 of the Supreme Court of
the State of New. York, held in and for the County of
Kings, at the Courthouse, at Civic Center, Brooklyn,
New York, on the 3" day of November, 2017.

PRESENT:
HON. MICHAEL L. PESCE,

' Justice. ;
................................... 5.4
IN THE MATTERJOF
655 FIFTH DUTCH EQUITIES LLC,

Petitioner,

- against - - o . IndexNos.406331/13

o . : : - : - 403881/14
THE TAX COMMISSION OF THE CITY OF NEW YORK L ' ' 400001/15
AND THE DEPARTMENT OF FINANCE OF THE CITY OF o _ : 403636/16
NEW YORK, ' o o

Reépondents. _
e e e e e e e e e e e e e e e e e e e m e m ... ———— _X
The following e-filed papers read herein:
Index No. 406331/13 -
_ . Papers Numbered
Notice of Motion/Order to Show Cause/
Petition/Cross Motion and , , _ ' ‘ _
Affidavits (Affirmations) Annexed_ ~ g o S 2-3,21-22 5-9.13-17
Opposing Affidavits (Affirmations) o ' |
Reply Affidavits (Affirmations)____ - S 2324
Affidavit (Affirmation). | | _

Memoranda of Law_____ - I 10. 18

Index No. 403881/14 |
' * Papers Numbered

Notice of Motion/Order to Show Cause/
Petition/Cross Motion and ' - B '
Affidavits (Affirmations) Annexed _ _ : 2-8 11-15.19-23

Opposing Affidavits (Affirmations)
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Reply Affidavits (Affirmations) ' ‘ 28-29  30-31
Affidavit (Affirmation) ‘ ,
Memoranda of Law__ _ , , 9.27 16,24

Up(-)n the foregoing bapers, in this RPTL article 7 tax certiorari proceeding by
petitioner _655 Fifth Dutch Equities LLC (petitioner) against respondents the Tax
Commission of the City of New York and the Department of Finance of the City of New
York (the DOF) (collectively, respondents), petitioner- moves for an order granting
consolidation of the proceeding under index number 40633 1/13 (for tax year 2013/14) with
the related proceedings under index number 403 88 1/14 (for tax y;ar éO 14/15), index number
400001/15 (for tax year 2015/16), and index number 403636/16 (for tax year 2016/17).

Petitioner also moves for an order: (1) granting partial' summary judgment, finding that the

DOF has erroneously misclassified the subject property in tax class 2 since 2003/04 and that

the 2013/14 and 2014/15 assessments are not in accordance with the statutory limitation of

RPTL 1805 (2), (2) directing the subject property’s assessed value for the 2013/14 tax year
to be set at $274,983 and the assessed value for the 2014/15 tax year to be set at $294,315,

in accordance with RPTL 1805 (2), on the basis that the property should have been classified

'"While petitioner’s notice of motion states that petitioner is moving for summary
judgment, respondents point out that the petition, in addition to alleging that the property is -
misclassified, contains other allegations, including that the assessment was excessive, unlawful,
and unequal. Respondents assert that since petitioner, by its motion, is seeking to challenge the
assessment on the sole ground that the property was misclassified, the appropriate requested
relief by petitioner should have been partial summary judgment. Petitioner, in response,
acknowledges that its motion should have been a request for partial summary judgment.

2
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in tax class 2, subclass 2B, since 2003/04, and (3) granting it a refund of its alleged
overpayment of taxes. Respondents cross-move for an order: (1) denying petitioner’s
motion for partial summ;iry judgment and all relief vreql‘lested thereiﬁ in its entirety, and (2)
pursuant tb CPLR 3212 (e), granting them partial summary judgment as a matter of law.
FACTS AND PROCEDURAL BACKGROUNb
Petitioner is the owner of property located at 653-655 }5"‘ Avenue, Brooklyn, New
York, designated on the City of New York tax map as Borough of Kings, Block 879, Lot 1
(the property). ‘Petitioner became the owner of the property pursuant to a deed dated April
29, 2013. The pfoperty consists of two buildings. One of these buiidings is a one-story
single residential dwelling unit and the other building is a four-story walk-up apartment
building with one commercial unit and nine residential dwelling units, for a total of 10
residential dwelling units and o.ne commercial unit. The property.underwent constructibn in
2000, and it waé issued a certificate of occupancy, dated November 8, 2000, which confirms
that it has had 10 residential dwelling units and one commercial unit since November 8,
2000. Following the issuance of the certificate of occupancy, there has been no construction
performed to the property which would change the property’s use or occupancy.
RPTL 1805 (2) provides as follows:

“The assessment roll of a spécial assessing unit wholly

contained within a city shall identify those parcels classified in

class two which have fewer than eleven residential units. The

assessor of any such special assessing unit shall not increase the

assessment of any parcel so identified in any one year, as
measured from the actual assessment on the previous year's

3
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RECEI

assessment roll, by more than eight percent and shall not
increase such assessment by more than thirty percent in any
five-year period. The first such five-year period shall be
measured from the individual assessment appearing on the
assessment roll completed in nineteen hundred eighty-one
provided that, if such parcel would not have been subject to the
provisions of this subdivision in nineteen hundred eighty-one
had this subdivision then been in effect, the first such five-year
period .shall be measured from the first year after nineteen
hundred eighty-one in which this subdivision applied to such
parcel or would have applied to such parcel had this subdivision

“been in effect in such year” (emphasis added).

NDEX NO. 406331/2013
VED NYSCEF: 11/28/2017

Thus, RPTL 1805 (2) provides that assessments for tax class 2 properties identified

on the assessment roll as having less than 11 residential units shall not increase by more than

eight percent in any one year (the one-year 8% cap) or by thirty percent in any five-year

period (the five-year 30% cap) (collectively, the assessment increase limitations). Pursuant

to RPTL 1805 (2), the one-year 8% cap is to be applied beginning with “the actual

assessment on the previous year’s assessment roll.” With respect to the five-year 30% cap,

the first five-year period is to be measured from 1981 or the first year after 1981 in which

RPTL 1805 (2) would have applied to the property had this subdivision been in effect in such

year.

The property was properly classified as tax class 2, subclass 2B on the City’s real

property tax rolls in the 2001/02% and 2002/03 tax years because it had no more than 10

’In the 2000/01 tax year, the property was classified as tax class 4, as shown by
petitioner’s exhibit A to its affirmation in opposition and reply. Although both petitioner and
respondents, in their papers, at times, erroneously state that the property was classified as tax
subclass 2B in the 2000/01 tax year, respondents acknowledge and correct this misstatement in
their reply affirmation.
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residential units. Cdmmencing in 2003/04, the DOF inexplicably‘ errc)nebusly misclassified
the property, in contravention of RPTL 1805 (2), in tax class 2, instead of in tax class 2,
subclass 2B. This misclassification of the property in tax class 2 has continued from the
2003/04 tax year to date with each subsequent tax year misclassifying the property in tax
class 2. As a result of this misclassification, pétiﬁoner did not receive_the benefit of RPTL
1805 (2)’s assessment increase limitations.

For the tax years 2003/04, 2004/05, 2005/06, and 2006/07, the percentage difference
for each of these yéars from the previous year was less than eight percent. However, in the
2007/08 tax year, when the actual assessed value was $324,000, the percentage difference
from the actual assessed value of $181,350 in'fhe previous 2006/07 tax year was 78.7%.
Petitioner asserts that the one-year 8% cap should have been applied to the $181,350
assessment so that it would have only increased by 8% ($14,508) to $195,858. Petitioner
states that this resulted in an overassessment, and that, continuing in the subsequent tax years,
the property continued to be overassessed because the assessment increase limitations were
not applied due to its being classified as class 2, instead of class 2, subclass 2B.

Petitioner has ;;calculat‘ed what the assessed values should have‘been if the statutory
limits were applied “for each of the following tax years. Petitioner asserts that the
assessments became most egregious, beginning with the 2012/13 assessment, when the actual
assessed value was $707,850, which, it asserts, was a 50% differénce from the 2011/12 tax

year and was 178% over what the assessment would have been if the assessment increase
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limitations had been applied. Petitioner further asserts that thé 2013/14 assessment increased
to 286% higher than what it should have been if the assessment increase limitations had been
applied, and that the 2014/15 assessment increased to 306.6% higher than it would have been
if the assessment increase limitations had been applied. Petitioner calculates that if the
property had been classiﬁed in tax subclass 2B from 2000/01 through the present, the current
2017 assessment would be only $330,999. Pgtitioner states that due to respondents’ error the
2017/18 actual assessed value is $1,651,950, which is a 500% increase compared to what the
assessment would have been if not for respondents’ repeated error in the classification of the
property. |

Petitioner maintains that whi.le it is too late for the previous owner of the property to
recoup $81,227 (which is the amount that it claims such pfevious owner overpaid in taxes
during its ownership), the assessments of the property should now be recalculated to
determine what the assessments would have been if respondents had kept the.property in tax
subclass 2B, instead of erroneously changing it to tax class 2, in 2003/04. Petitioner asserts
that the correct assessed value for the 2013/14 tax year should Be $274,983 and the correct
assessed value for the 2014/15 tax year should be $294,315.

The following' chart shows the actual assessed values for the property from the

2001/02 tax year’ to the 2016/17 tax year:

3As noted above, the property was correctly classified as class 2, subclass 2B for the
2001/2002 and 2002/2003 tax years, but the property was incorrectly classified as class 2,
without the subclass 2B, for all of the following years. .However, the property only first became
in contravention of the one-year 8% cap in the 2007/08 tax year.

6
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Tax Year Actual Assessed Value
2001/02 1 $166,500
2002/03 $169,650
2003/04 $169,650
2004/05 $174,150 -
2005/06 $178,200
2006/07 $181,350
2007/08 $324,000
2008/09 $385,650
2009/10 $430,200
2010/11 $381,600
2011/12 $474,050
2012/13 | 7 $707,850
2013/14 $1,061,550
2014/15 » 7 $1,196,550
2015/16 $1,363,950
2016/17 . | $1,543,950

Although the DOF has erroneously misclassified the property for the 2003/04 tax year
through the 2016/17 tax year, petitioner, which, as noted above, first became an owner of the
property on April 26, 2013, only seeks relief beginning with the 2013/14 tax year, which is

the first tax year for which petitioner, on October 23, 2013,* has filed a RPTL article 7 tax

*Petitioner consents to respondents’ request that a duplicate proceeding for the 2013/14 /
tax year, which was filed by Jerneb Corp., be dismissed as Jerneb Corp. was the contract vendee
for the purchase of the property before petitioner’s corporate entity was created to take title to the

property.
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certiorari proceeding. On October 16, 2014, petitioner filed a RPTL article 7 tax certiorari
proceeding for the 20}4/ 15 tax year. On September 16, 2015, peﬁtioner filed aRPTL article
7 tax certiorari proceeding for the 2015/16 tax year. On October 14, 2016, petitioner filed
a RPTL article 7 proceeding for the 2016/17 tax year.

Petitioner now moves to consolidate these four actions, and also moves fof partial
summary judgment. Respondents do -not oppose petifioner’s motion for consolidation.
Respondents also do not oppose petitioner’s.motion for partial summary judgment insofar
as it seeks a reclassification of the property from tax class 2 to tax class 2, tax subclass 2B,
for the tax years‘2013/ 14, 2014/15, and thereafter; Respondents, however, vehemently
dispute the methodof:ogy used by petitionér to calcula;‘;e the corrected assessed values for
these tax years.

DISCUSSION
Consolidation

CPLR 602 (a) provides that “[w]hen actions involving a common question of law or
fact are pending before a court, the céurt, upon motion . . . may order the actions
consolidated.” Furthermore, RPTL 710 provides that “[a] justice before whom separate
petitions to review assessments of real property are pendin.g may on his [or her] own motion
consolidate or order to be tried together two or more proceedings where the same grounds
of review are asserted and a common qhestion of law or fact is presented.” Thus, “[w]here

‘the same grounds of review are asserted and a common question of law or fact is presented,’
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the trial court may consblidate proceedings in its discretion” (Matter of Long Is. Indus. Group
v Board of Assessors‘, 72 AD3d 1090, 1091 [2& Dept 2010], quoting RPTL 710; see also
CPLR 602 [a]). |

In the four proceedings, petitioner challenges the assessed values for the same
property, and the same grounds of review are asserted. Speci‘ﬁéa]ly, petitioner allege.s ineach
of these proceedings that due to the property being misclaésiﬁed, the assessments of the
property are excessive because the property waé assessed in contravenﬁoh of RPTL 1805 (2).
The only differences 1n these four proceedings are the different tax years for which they are
brought. Thus, the questions of law and fact raised by these proceedings are the same and
respondents will not be prejudiced by these matters being consolidated. Furthermore, a
consolidation of thesé proceedings further the interest of judicial econémy. '

Respondents. do not oppose the consolidation of these proceedings. Conseqﬁently,
inasmuch as there are common questions of law and fact, an order consolidating these four

proceedings is warranted® (see RPTL 710).

’It is noted that 22 NYCRR 202.60 (f) provides that the “[clonsolidation or joint trial of
real property tax assessment review proceedings in the discretion of the court shall be
conditioned upon service having been made of the verified or certified income and expense
statement, or a statement that the property is not income-producing, for each of the tax years
under review.” Howevi’er, regardless of whether such service has been made, where, as here, the
issue is one of classification of the property as a matter of law, the proceedings may be
consolidated for purposes of such a determination (see Matter of JAM Enter., LLC v Tax Commn.
of the City of N.Y., 36 Misc 3d 762, 765 [Sup Ct, NY County 2012]).

9
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Pértial Summ:'iry Judgment _

As discussed above, respondents, in response to petitioner’s partial summary judgment
motion, have agreed to change the tax class of the property from tax class 2 to tax class 2, tax
subclass 2B, for _the tax years 2013/14 through »2014/ 15 and thereafter. Thus, petitioner is
entitled to partial sﬁmmary judgment to the extent that it seeks a finding that the DOF has
erroneously misclassified thé property in tax class 2 and that the property should be
reclassified as tax class 2, subclass 2B (see CPLR 3212 [e]).

This change in the tax class of the proﬁeﬁy requires thé DOF to adjust the assessed
values of the property for the tax years under review in these consoiidated RPTL article 7
proceedings® iﬁ order to comply with the assessment increase limitations of RPTL 1805 (2).
Petitioner and respondents sharply dispute the proper methodology to be used to calculate
the corrected assesséd values. Specifically, they disagree as to the first year in which the

RPTL 1805 (2) assessment increase limitations should apply to the property.

SWhile petitioner has filed its motion for partial summary judgment and respondents have
filed their cross motion for partial summary judgment under index number 406331/13 and index
number 403881/14, the motion and cross motion are equally applicable to the other two
consolidated proceedings under index number 400001/15 and index number 403636/16 since
they are identical except for the tax years involved. Petitioner, in its affirmation in opposition, in
document no. 28, under index number 403881/14, states that it is seeking summary judgment
calculating the assessment for the property pursuant to RPTL 1805 (2) for tax years 2013/14
through 2016/17, which encompasses the tax years in the two latest proceedings. Thus, since
respondents do not object and have discussed proposed calculations for the 2015/16 and 2016/17 v/
tax years in their papers, the court will also address the motion and cross motion with respect to
these tax years as well as the 2013/14 and 2014/15 tax years.

10
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Petitioner contends that the _'appropria_te methodology is to hayetthe;RPTL 1805 (2) -
assessment increase limitations commence in 2003/04, th_e ﬁrst year th_at the _property was |
misclassified as tax class_ 2, when it should have been cla.ssiﬁed on the assessment roll as tax
subclass 2B.. Petitioner relies on Matter of JAM Enter., LLC v Tax Commn. of the City of
N.Y. (36 Misc 3d 762 [Sup Ct, NY County'2012]) for the proposition that the retroactive
review of final assessments of prior tax years is perm1ss1ble for thxs purpose

In Matter of JAM Enter., LLC (36 MlSC 3d at 763), JAM Enterpr1se LLC (JAM),
which was the pet1tioner therem sought a Judgment declarmg that the respondents
erroneously misclassified certain property since 2001/2002 and that the 2010/2011 ‘and
2011/2012 assessments on that property were not in accordance with the RPTL 1805 (2) ]
assessment increase 11m1tat1on; JAM also sought to have the assessed Value for the tax year
2010/2011 and the assessed value for the taX ye'ar 201 1/2012 be reset m _accordance with
RPTL 1805 (2) (ici’.). Justice Cynthia S Kern, ‘.in determining- a motion for summary
judgment by J AMon these claims, applied RPTL 1805 (2)’vs assessment increase limitations
retroactively to the first year that the property should have been identiﬁed on the assessment
roll as having less than 11 resrdential units (za’ at 765) -In do1ng so, Justice Kern adopted
JAM’s argument that the assessments of'the property for tax years 2010/201 l and 2011/2012 N
should be recalculated}based on what the prior assessments would have hypothetically been
if that property had been correctly classified from tax;v year _2001'/_2002. and afforded the

benefits of RPTL 1805 (2) (id. at 766-767).

'11..
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Here, petitioner seeks} sumrnary judgment setting the assessed s/alues based on
calculations which apply the methodology used in Matter of . JAM Eﬁter., LLC and refdnding
the claimedamount_'. of its overpayment of taxes. Speciﬁcally,v pe}titioner, rn applying:this |
methodology, argues that the base year for.the one-year 8% capand the ﬁve-year 30% cap
would be tax year 2003/04 and that the corrected assessed Values should be $274 983 in tax
year 2013/14 and $294 315 for tax year 2014/ 15 if RPTL 1805 (2) s assessment increase
limitations are applied beginning in 2003/04. |

Respondents, on the other hand, contend that | the appropri.ate :rne_thodology for
determining the corrected assessed valu_es in 2013/ 14 through 2014/ 15 and thereafter'is to
apply the RPTL 1805 (2) assessment increase limttations .to the property in2013/14, the first | |
year that the property shall be actually reclassrﬁed to tax subclass 2B due to petitioner’s_ -

RPTL article 7 proceeding with respect to.that.tax' year; ReSpon_de’nts, in their cross rnotion,} '
seek partial sumrnary judgment declaring_that the 201 3/14 tax year is the first year that RPTL :
1805 (25 applied to}:the property.for purposes of calcntating RPTL 1.80_5 (2)'s assessment
increase limitations.’ |

In support of their cross motion and their argument as to the' rnethodology to be
employed, respondents rely upon both Matter of 436 Condomiﬁium Board of Mgrs. v Tax.

Commn. of the City of N.Y. (2015 WL 9271688 [Sup Ct, NY County 2015]) and Matter of

"While respondents, in their notice of cross motion, do not set forth what they seek in -
their partial summary judgment cross motion, it is apparent from their supporting papers that
what they seek is an order declaring that the 2013/2014 tax year is the first year that RPTL 1805
)] apphed to the property : .

12
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Oakwood Condomiﬁiﬁm_ v Tax Commn. of the Citj} bf N.Y. (20 12NY Slip Op3 1249tU]). In
both Matter of 436 Coina;ominium Board éf Mgrs. and Matt_eif of Oc.zkwizo_od_Condomin'ium, thé
petitioneré therein, similarly to} tiqe petitioner héré, h_ad  -prvop»erty which was'_classviﬁed._i:n the
wrdng tax claés and ‘the petitionérs did not challenge .the misclassiﬁéation for several years.
As aresult, the petitiéners in those ><_:as’es, like the petitioner here, did not receive the benefit |
of RPTL 1805 (2)’s:v aséessment inc;rease limitations. Upém motions for pd&ial summary
judgment by fhe p¢tjtioners in Matfer of 436 Con_dondz'niu_m Board bf Mgrs. and Matter of
Oakwoéd Condominium, Jusfice Martin Shulman held ‘t_hat RPTL .1 805 (2)'s “clear and
unambigﬁous laﬁguage” did “not mandate a ‘rollback™ as the peti;tioners in those _césés urged.
Indeed, Justice. Shulman ruled that_ to recalculate the_ propert'y"‘é ésséssed Qalue for the tax
years under review by going back t‘o: the first _>t'aX .ye.ar‘ 1n whic.:h‘ vthe provperty' was
misclassiﬁed, butvwhic‘:h Was ﬁever challenged, and épply RPTL 1 805: (2)"5 8% and 30% capé
rétroactively to all téx yéars from th.at.'tax year fo&ard “would effectively rewﬁte histhy.” '
In ascertélinirig whether Matter of JAM Enter., _LL.’Cw o_r Métt_er of 436 Condominium

Board of Mgrs. »z.md Matter of Oakw_ood Condo_min?um repre_sénf the».éorreq.t view of the vlavw
which should be followéd here, the court notes that _“[{;v.]hen .'in_tér_preting a statute, it ié
fundarﬁental‘ that a court . . . shouid attémpt to effé;:tilate ._th.e intent’ bt; the Législature”
(Matter of Cfucible fMéz‘te‘rials Corp. v New York Pov;ier Auth, 113 NYSd 223‘-,;;229 [2009],
rearg denied 13 NY3d 927 [201 Q][internal .quotations om_ittéd]; see 'alsé Roberts v Tishman

Speyer Props., L.P., 13 NY3dv 270, 286 [2009]). '“Thev starting p_oiht is always to look to the
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language itself and where the language of a stafute is clear and_'unambiguous', courts must
give effect to its plain meaning” (Crucible Materials Corp., 13 NY3d at 229). Here, as
quoted above, RPTL 1805 (2)’s clear and unambiguous ‘language provides that. the
assessment of properties with léss than 11 units will not increase by more than 8% in any
year “as measured from the actual assessment on the previous year’s assessment roll” and
will not increase more than 30% over successive five-year periods starting in 1981 or the first
year after 1981 that the property had less than 11 residential units.

Petitioner, in urging that this court adopt the calculation methodol gyb used in Matter |
of JAM Enter., LLC., fargues‘ that adopting respondents’ calcﬁiation methodology would be
inconsistent with the intent of RPTL 1805 (2) to protect small property owners from
unlimited year-to-year assessment increases. .Signiﬁcantly, however, in Matter of 436
Condominium Board of Mgrs. (2015 WL 9271688, *6), Justice Shulman expressly rejected
the calculation methodology used in Matter of JA_M Entér., LLC, finding “ﬁo basis in the
statutory language [of RPTL 1805 (2)] for sﬁch a calculation methodology. While Justice _-
Shulman acknowledgéd that the result in Mattef of JAM Enter., LLC “serves the laudatory
goal of protecting small property owners,” he pointed to the statutory language in RPTL 1805
(2) which expressly provides for the one-year 8% cap to be “measured from fhe actual
assessment on the pfevious year's assessment rpll” (id., quoting RPTL 1805 (2) [emphasis

in original]).

14
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In addition, Justice Shulfnan, consistent with hi_s earli_er décisions in Mqtter of 436
Condominium Board of Mgrs. and Matter of Oakwood Condominium, recently held in Matter
of Rotunda Real?y Corp. v the Tax Commn. o_ftheb City of N.Y. (2016 NY Slip Op 31205[U],
*5-6 [Sup Ct, NY County 2016]) that where prdperty was 1nistakénly classified as a tax class
4, rather than as a tax class 2, subclass 2A proioerty, tax year 2010/ 11, which was the first
year in which the property would be properly classified on the aséessment roll in tax class 2,
subclass 2A, wés the first year RPTL 1805 (2) Wéuld apply to the property. He specifically
ruled that since the petitioners therein failed to challenge the ciassiﬁcation error prior to the
2010/11 tax year, they were not entitled to claim RPTL 1805 (2)’5 beneﬁté for the prior
unchallenged tax years (id.).

The holdings by Justice Shulman in Matter of 436 Condominium Board of Mgrs. and
Matter of Oakwood Condominium are also supported by prior case law, which was cited in
those decisions, namely, Matter éf Brigandi v Finance Adm'r (Sup Ct, Kings County, Nov.
13, 1991, S. Leone, J., index No. 28369/90, affd 201 AD2d 646 [2d Dept 1994], Iv denied
86 NY2d 712 [1995)) and Epstein v Tax Commn. éf the City of N.Y. (Sup Ct, Kings County,
April 16, 1990, S. Leone, J., index No. 24024/'89)t In Matter of Brigandi, Justice Sebastian
Leone held that where property was mistakenly classified in tax class 4 sfarting in 1980,
RPTL 1805 (1) did not apply t;)- the property until the 1990/91 tax year, which was the first
year that the property became classified as a tax class 1 property. Notably, Matter of

Brigandi was affirmed by the Appellate Division, Second Department. In Epstein, Justice .
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Leone similarly held that where a property was mistakenly classified as a tax class 4 property
beginning with the 1984/85 tax year, RPTL 1805 (2) did not apply until the 1989/90 tax year,
which was the first year that the petitioner therein challenged the property's classification and
the property was reclassified as tax class 2A.

Petitioner argues that RPTL 1805 (2) does not require the property to .be specifically
labeled in tax subclass 2B on the assessment roll in order for it to enjoy the assessment
limitations set forth in RPTL 1805 (2). This argument is rejected. As discussed above,
RPTL 1805 (2) requires that “[t]he asséssment roll of a special assessing unit wholly
contained within a city shall identify those pafcelsbiassiﬁed in class two which have fewer
than eleven residential units.” As required by RPTL 1805 (2), and pursuant to its statutory
authority, the DOF identifies properties in tax class 2 which have fewer than 11 residential
units on the assessment roll by designating such properties in tax subclass 2A, 2B, or 2C.
Therefore, it necessarily follows that in order for a property to benefit from RPTL 1805 (2)’s
assessment increase limitations, it must be identified on the assessment roll by the DOF as
belonging in tax subclass 2A, 2B, or 2C.

Here, although the property had less than 11 residential units and was classified as a
tax class 2 property for tax years 2003/04 to 201 2/ 13, the property cannot benefit from RPTL
1805 (2)’s assessment increase limitations because it was not identified by the DOF as such
being a tax class 2 property with less than 11 residential units on the assessment roll, i.e., as

being part of tax subclass 2B in these tax years. Consequently, petitioner's argument that
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because it had less than 11 residential units and was in tax class 2, it should have benefitted
from the RPTL 1805 (2)’s assessment increase limitations, contradicts RPTL 180.5 (2) and
the practice, custom, and legal framework of the DOF. Petitioner's argument that since the
property had been cléssiﬁed in tax subclass 2B in the 2001/2002 and 2002/03 tax years,
2001/02 should be de.emed year one with respeét to the assessmenf increase limitations of
RPTL 1805 (2), is rejected. In Matter of Oakwood Condominium (2012 NY Slip Op
31249[U)), Justice Shulman specifically held that the fact that the petitioner's property might
have qualified to receive the benefits of RPTL 1805 (2) ih brior tax yeafs was of no import
where the petitioner admittedly failed to challenge the respondents’ failure to identify the
property as having less than eleven residential units.

Petitioner concedes that it has no standing to correét assessments on the final
assessment roll for tax years prior to the 2013/ 14 tax year. Petitioner states, however, that
it is not seeking to collaterally attack tax years beere 2013/14 since it not fequesting the
court to change or disturb any of the assessed values on the final assessment roll for the tax
years before 2013/2014 nor does it seek refunds for taxes paid prior to 2013/20 14; Petitioner
asserts that it is, instead, asking that the court calculate the one-year 8% cap and the five-year

30% cap of RPTL 1805 (2), starting from the 2001/02 tax year, when the property was first

classified in tax subclass 2B, so that it can be put in the same position in which it would have

been had the property been afforded the assessment caps that it was entitled to receive from

the 2001/2002 tax year forward.
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While petitioner claims that it is not collaterally attacking the prior final assessments
of the property, in order to arrive at its proposedcalculations for the brésently challen ged tax
years, the assessed values for these prior years would necessarily be implicated in
reclassifying the property under tax subclass 2B for purposes of applying the assessment
limitations of RPTL 1805 (2), starting with the 2003/04 tax year. It this regard, it is noted
that the prior owner of the property was on notice of any increases in the property’s assessed
value from 2003/04 to 2012/13, as well as of the property's tax classification, buf did not
challenge these assessments or the tax classification. Aé respondents point out, the prior
owner arguably may: have chosen not to challenge the.2003/04 t.o>2012/ 13 assessments
because it wished to benefit in these earlier tax years from the fact that the property’s
assessed values increased by less than éight percent for each tax year until the 2007/08 tax
year (for a total of four years) and that in the 2010/11 tax year, the percentage difference
from the previous year decreased by 11.3%, as well as the fact that the property was entitled
to transitiqnal assessments, which are available to tax class .2. properties, but are unavailable
to tax subclaés 2B properties. Thus, if hypothetical corrected assessments are assigned to the
2003/04 to 2012/13 ‘ltax years in which assessments have been finalized, as requested by
petitioner, this could inequitably result in the prior owner having beneﬁttéd from the
transitional assessments in earlier years with petitioner now benefitting i.n current years from

the result of applying the RPTL 1805 (2)’s assessment limitations retrospectively to these
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same earlier years. Such. a result could not have béen intended by the legislature, and RPTL 1
1805 (2) should not be construed so as to permit this to occur. o
Petitioner further argues that if the one-year 8% cap and the five-year 30% cap of
RPTL 1805 (2) are not calculated starting from the‘2001/_02_tax year, to bring it back in the
position in which it would have been had there been no misclassification, respondents will 1
permanently benefit from their admitted mistake to its ﬁnancial defriment and the unequal ‘
protection of it, as the property owner. Petitioner }asserts that .i-f the assessed values of prior
years are not recalculated by applying the RPTL 1805 (2) assessment limits, and reducing the
assessed Values by assigning hypothetical corrected assessments to each tax year, beginning
with the 2003/04 assessment (when the property was first misclassified), the property will
always have an inflated assessment due to respondents’ mistake. It contends that respondents
will, therefore, ﬁnaﬁcially benefit from their admitted vmi.stake by subjecting it to a
continuously higher tax than if the mistake had not occurred. |
This argument by petitioner, hoWever, must be rejected. Justice Shulman, in Matter
of 436 Condominium Board of Mgrs. and Matter of Oakwood Condominium, emphasized the -
fact that “[p]rior assessments are final if not challenged and are not subject to review.” Here,
petitioner, who did pot own the property uhtil April 29, 2013, did not and could not have 1
challenged the assessments of the property prior to the 2013/14 tax year. Since fhere was no |
timely challenge to these prior assesvbsments, they are final and not subject to review (see

RPTL 702 [3]). Consequently, there can be no retroactive application of RPTL 1805 (2). |
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The court cannot rollback the assessed values to the 2003/04 tax year and retroactively
change the actual final assessments by using hypothetical gorrected assessments for all of
these prior tax years from the 2003/04 tax year forward in order to calculate the assessed
values of the tax years under review. Rather, the court finds, based upon the statutory
language of RPTL ’1805. (2) and the reasoning of Justice Shﬁlman, that Matter of 436
Condominium Board of Mgrs. and Mdtter of Oakwood Condominium représent the correct
view of the law. The court, therefore, adopts and applies the methodology enunciated by
Justice Shulman in Matter of 436 Condominium Board of Mgrs. and Matter of Oakwood
Condominium, and rejects the methodology used by Justice Kern in Matter of JAM Enter.,
LLC.

With respect to the calculatipn of the five-year 30% cavp,v p¢titioner argues that
respondents’ actual pélicy is to calculate the five-year 30% cap using the method advocated
by it where each successive tax year is measured against the tax y’eaf ﬁbve years prior to it to
determine whether the five-year 30% cap has been breached, rathe_f thén applying the method
used in Matter of 436 Condominium Board of Mgrs. and Matter of Oakwood Condominium
of measuring it against successive five-year periods, beginning with _the ﬁrst year after 1981
that RPTL 1805 (2) would be applicable to the property. Petitioner argues that respondents
have calculated the limitations imposed by RPTL 1805 (2) on an adjacent property owned

by it, which has always been correctly classified in tax subclass 2B so that if one were to
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select any tax year, the assessment of the property which is five years after that tax year will
always be no more than 50% higher than th'e's.élected tax year.

This argument is unavailing. “[A] proceeding under RPTL article 7 is'bin the nature
of “a trial de novo toldecide whether the total assessment of tﬁe préperty is correct and if it
is not[,] to correct it” (Matter of Town of Pleasant Val. v New Y ork State Bd. .of Real Prop.
Servs., 253 AD2d 8, 14 [2d Dept 1999]). Thus, a review of the manner of assessment with
respect to a different property is not within the séope of this court’s review pursuant to RPTL
article 7. |

Following the reasoning in. Matter of 436 Condominium. Board of Mgfs. and Matter
of Oakwood Condominium, the court finds that the base year for calvculating the one-year 8%
cap is the 2012/13 tax assessment since, pufsuant to RPTL 1805 (2), this is the actual
assessment on the immediately preceding yéar’s assessment roll. As .to the five-year 30%
cap, the first year after 1981 that RPTL 1805 (2) would have been applied to the property was
the 2001/02 tax year, as demonstrated by petitioner’s certificate of occupancy showing fewer
than 11 residential units. Therefore, the first five-year period cofnmenced in 2001/02, the
second five-year period commenced in 2006/07, and the fhird ﬁve;year period commenced
in 2011/12. Since 2013/14 is the first tax year under review, the relevant five-year period
that encompasses 2013/14 is the five-year period commencing in 2011/12 since this is the

most recent five-year period to include the 2013/14 tax year, the first tax year being
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challenged. Consequently, the base year for thé five-year 30% cap is 2011/ 1.2, which falls
within the third applicable five-year period.

Having determined that the base year for thé five-year 30% cap is the 2011/12 tax year
gnd that the base year for the one-year 8% cap is the 2012/13 tax year, the court must next
determinev whether the 2012/13 assessment complies with the five-year 30% cap before
calculating the 2013/14 tax assessment. The 2012/13 tax assessment of $707,850 is an
increase of 50% over the 2011/12 assessment of $472,050 énd is in violation of the five-year
30% cap. Therefore, as proposed by respondents, the revised corrected assessed values for
the 2013/14 and_201‘4/ 15 tax years must both be $613,655, which is equal to a 30% increase
from the 2011/12 assessment, thereby complying with the five-year 30% cap and .thé one-
year 8% cap. With respect to the tax assessment for the 2015/16 tax year, as proposed by
respondents, the corrected assessed value must alsd be $613,655 in order for the assessment
to comply with the five-year 30% cap period cémmencing on 2011/12. Since th¢ 2016/17
tax year is the first year of the next five-year period, the 2016/17 corrected assessed value

| must be $662,747, which is equal to an 8% incfease from the 2015/16 assessment of
$613,655. These assessed values for these tax years must be reduced accordingly, and any
overpayments made by petitioner refunded.
CONCLUSION
Accordingly, petitioner’s motion for consdlidation of the proceedings is granted.

Petitioner’s motion for partial summary judgment, insofar as it seeks a finding that the DOF
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hasverroneou.sly misclassified the.property in jtax' claés 2 énd an order directing respondents
to reclassify the property as iax class 2, subcléésv2B, fQ_r taﬁ ye.aré 2013/ 14, 2014/15,2015/ 1 6,
and 2016/17 is granted, on respondents’ consent. Petitioner.v’ s motion is also graﬁted to the
extent that_ respondénfs are directed to correct the propérty's assesséd Vaiues for tax yéars v
2013/14, 2014/1 5, 201 5/16, and 2016/17 to reflect RPTL 1805 (2)'5 lirﬁi_tations, wﬂich shall
be calculated iﬁ accordance witﬁ this decision; and to rc_:f_und..anyf o.ve.rpaymentsv to petit.ion_er.v
P.etitioner’s motion is denied to the eXtént that petitioner’s-ﬁroposed methodolbgy and its
calculation of the property's assessed Vélues for the challenged ta_xvyear.s is rejected, and it
is also denied in all 6ther respects. Respohdénts" Cross motibn is granjted 'i.ns.o.fa.lr as it seeks
partial summary judgment declaring that the 2013/2014 tax yéa_f is the first year t'hath‘I"TL '
1805 (2) applied to t;he property. ‘The couﬁ shall schedule a date fof }thev appraisal réports to
be exchanged and ﬁ_l'ed pﬁrsuant to 22 NYCRR 202.60 (g). | o

This constitutes the decision and order of the court.
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