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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Richter, J.P., Gesmer, 0Oing, Singh, Moulton, JJ.

6450N Liberty Petroleum Realty, LLC, Index 22163/15E
et al.,
Plaintiffs-Appellants,

-against-

Gulf 0il, L.P., et al.,
Defendants—-Respondents.

Harfenist Kraut & Perlstein, LLP, Lake Success (Neil Torczyner of
counsel), for appellants.

Steven Cohn, P.C., Carle Place (Jeffrey H. Weinberger of
counsel), for respondents.

Order, Supreme Court, Bronx County (Laura G. Douglas, J.),
entered July 11, 2017, which, to the extent appealed from as
limited by the briefs, denied plaintiffs’ motion to strike
defendants’ answer for their failure to respond completely to
plaintiffs’ discovery demands, and granted defendants’ cross
motion to quash the subpoena served upon defendants’ counsel,
unanimously modified, on the law, to grant the cross motion only
to the extent that the subpoena sought documents, and remand to
the motion court for further proceedings consistent with this

order regarding the deposition of defendants’ counsel, and



otherwise affirmed, without costs.

Factual and Procedural Background

Plaintiffs are two distributors of wholesale motor fuel to
gas stations. Defendant Cumberland Farms, Inc. (Cumberland) is
the parent company for defendant Gulf 0il, L.P. (Gulf), a seller
of wholesale motor fuel. Defendant Anjon of Greenlawn, Inc.
(Anjon) 1is a licensed distributor of Gulf fuel.

Plaintiffs seek damages for tortious interference with
contract as a result of defendants’ alleged role in the
rebranding of five nonparty franchises (the stations) from Mobil
to Gulf. 1In 2008, each of the stations entered into a separate
franchise agreement for a period of eight years with nonparty
ExxonMobil 0il Corporation (Mobil). Pursuant to assignment
agreements executed in 2010, Mobil conveyed its interest in each
of the franchise agreements to one of the two plaintiffs in this
action, which thereafter supplied the stations with Mobil fuel.

On July 5, 2011, the stations commenced an action in Queens
County Supreme Court against the plaintiffs in this action
entitled Go Green Realty Corp. et al. v Liberty Petroleum Realty,
LLC et al., alleging fuel pricing irregularities. That action
was removed to federal court on August 1, 2011, and by order
dated March 30, 2015, the District Court granted summary judgment

dismissing the stations’ complaint and scheduled a trial on the



counterclaims for violation of the franchise agreements and
liquidated damages (Go Green Realty Corp. V Liberty Petroleum
Realty LLC, 86 UCC Rep Serv 2d 256 [SD NY 2015], affd 645 Fed
Appx 105 [2d Cir 2016]). Defendants in that action (plaintiffs
in this action) ultimately prevailed on their counterclaims, and
recovered liquidated damages and counsel fees due under the
franchise agreements. Counsel for defendants in this action
represented the stations in the Go Green litigation.

On April 17, 2015, plaintiffs commenced this action, in
which they allege that, in or about April 2012, defendants
entered into negotiations with the stations to supply Gulf fuel
to them, and that, approximately one month later, the stations
ceased buying Mobil fuel from plaintiffs, rebranded themselves
from Mobil to Gulf stations, and began selling Gulf fuel
purchased from Anjon. Plaintiffs allege that defendants’ actions
constitute tortious interference with the franchise agreements.

On November 3, 2016, plaintiffs served a subpoena on
defendants’ counsel seeking documents and deposition testimony
about his communications with Gulf and/or Cumberland “in
connection with their inducement of the breach of contract which
forms the basis” of their five causes of action in this case for
tortious interference. Although defendants’ counsel now

represents Gulf and Cumberland, there is no evidence that he



represented them at any time prior to this litigation, including
at the time of the events alleged in the complaint, the period as
to which plaintiffs seeks discovery.

Counsel did not respond to the subpoena. In December 2016,
plaintiffs, claiming that defendants had failed to comply with
discovery, moved to strike defendants’ answer pursuant to CPLR
3126. Defendants opposed the motion, and defendants’ counsel
cross-moved for a protective order to quash the subpoena served
on him. The motion court denied plaintiffs’ motion and granted
the cross motion.

Analysis

We find that the motion court properly quashed the subpoena
to the extent that it sought documents.' We further find that
the motion court should not have granted counsel’s request for a
protective order prohibiting his deposition, and that the matter
should be remanded for further proceedings on that issue. 1If,
after further proceedings, the motion court denies counsel’s
request for a protective order, the deposition should proceed
without prejudice to counsel’s objection to specific questions

the answers to which would reveal privileged or otherwise

!Contrary to plaintiffs’ argument, the cross motion for a
protective order was timely, as CPLR 3103 (a) permits any litigant
to request a protective order as to any aspect of discovery “at
any time.”



protected information (CPLR 3101). Unlike the motion court, we
reach those conclusions based on state law rather than federal
law. Finally, we find that the motion court properly denied
plaintiffs’ motion.

CPLR 3101 (a) requires “full disclosure of all matter
material and necessary in the prosecution or defense of an
action.” While trial courts “undoubtedly possess a wide
discretion to decide whether information sought is ‘material and
necessary’ to the prosecution or defense of an action,” such
discretion is not unlimited (Allen v Crowell- Collier Pub. Co.,
21 NY2d 403, 406 [1968]), and disclosure is required where it
will “assist preparation for trial by sharpening the issues and
reducing delay and prolixity” (id.).

At the same time, the CPLR protects from discovery attorney
work product, and, when affirmatively raised as it is here,
privileged communications (CPLR 3101[b], [c]), and permits a
court to issue a protective order “denying, limiting,
conditioning or regulating the use of any disclosure device”
where necessary “to prevent unreasonable annoyance, expense,
embarrassment, disadvantage, or other prejudice to any person or
the courts” (CPLR 3103[al) .

An individual or entity who seeks a protective order bears

the initial burden to show either that the discovery sought is



irrelevant or that it is obvious the process will not lead to
legitimate discovery. Once this burden is met, the subpoenaing
party must “establish that the discovery sought is ‘material and
necessary’ to the prosecution or defense of an action, i.e., that
it is relevant” (Matter of Kapon v Koch, 23 NY3d 32, 34 [2014];
see also Spectrum Sys. Intl. Corp. v Chemical Bank, 78 NY2d 371,
377 [1991]). When the individual seeking a protective order
asserts attorney work product and/or privilege, “the burden of
establishing any right to protection is on the party asserting
it; the protection claimed must be narrowly construed; and its
application must be consistent with the purposes underlying the
immunity” (Spectrum Sys., 78 NY2d at 377).

Shelton v American Motors Corp.

In deciding the motion to quash, the motion court relied
exclusively on Shelton v American Motors Corp. (805 F2d 1323 [8th
Cir 1986]), and three New York trial court decisions which rely

on Shelton.? For the reasons discussed below, we hold that

> The motion court cited Dufresne-Simmons v Wingate,
Russotti & Shapiro, LLP (53 Misc 3d 598, 606-607 [Sup Ct, Bronx
County 2016]), Stevens v Cahill (50 Misc 3d 918, 922 [Sur Ct, NY
County 2015]), and Q0.C. v L.C. (47 Misc 3d 600, 602-603 [Sup Ct,
Westchester County 2015]). Two other trial courts have also
adopted Shelton (Matter of Cavallo, 20 Misc 3d 219, 222 [Sur Ct,
Richmond County 2008], affd 66 AD3d 675 [2d Dept 2009]; Giannicos
v Bellevue Hosp. Med. Ctr., 7 Misc 3d 403, 407 [Sup Ct, NY County
2005]). The Second Department affirmed the result in Cavallo
based on New York State case law holding that a nonparty subpoena
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Shelton is inconsistent with New York law.

Shelton was a wrongful death action in which the plaintiffs
sought to depose the defendant’s in-house counsel, who had
assisted in the litigation. When counsel refused to answer
certain questions at her deposition, citing attorney work product
and attorney-client privilege, the District Court granted the
plaintiffs’s motion seeking a default judgment as a sanction. On
appeal, the Eighth Circuit held that, while opposing counsel are
not immune from being deposed, the practice should be limited to
circumstances in which the party seeking the deposition shows
that: (1) no other means exist to obtain the information; (2) the
information sought is relevant and nonprivileged; and (3) the
information is “crucial” to preparation of the case (id. at
1327) .

However, the test articulated in Shelton is not consistent
with New York State law. As discussed above, under New York law,
the individual or entity seeking a protective order bears the
initial burden to show that the information sought is irrelevant
or that the process will not lead to legitimate discovery, and

only then does the burden shift to the subpoenaing party to

requires a showing that the information cannot be obtained from
any other source. As discussed below, the Court of Appeals has
since rejected this line of cases (Kapon, 23 NY3d at 32).
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demonstrate that the information sought is material and necessary
(Kapon, 23 NY3d at 34). In contrast, Shelton places the initial
burden on the party seeking disclosure (Shelton, 805 F2d at 1326-
1327). Accordingly, New York courts may not properly apply the
test articulated in Shelton.

Plaintiffs’ Subpoena of Documents from Counsel

Applying New York law, the protective order was properly
granted to the extent that it sought documents from defendants’
counsel. Counsel met his initial burden to show that the
retainer, rental and lease agreements sought are not relevant to
plaintiffs’ claims, and plaintiffs failed to demonstrate that
they are “material and necessary” (Kapon at 34).° Counsel also
asserted in the motion court that the balance of the documents
sought from him have already been produced to plaintiffs in this
litigation and/or in the Go Green litigation. Plaintiffs did not

dispute that they had received these documents, but merely

*Plaintiffs argued before the motion court that the identity
of the party paying defendants’ counsel fees is relevant because
Gulf’s witness in the Go Green litigation testified that Anjon
promised to indemnify Gulf in order to allay Gulf’s fears that
supplying gas to the stations might constitute tortious
interference. However, the retainer agreements will not
establish that Anjon has indemnified Gulf, much less its motive
in doing so i1if it has, and they will not reveal who pays
defendants’ counsel fees. Moreover, defendants’ counsel states
that the supply contracts between the stations and Anjon, not
included in the record before us, were previously produced to
plaintiffs, and that they expressly reference indemnification.
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speculated that counsel might produce a slightly different
version. Accordingly, plaintiffs failed to demonstrate that
counsel’s duplicative production of these documents is necessary
to their prosecution of this action (id.).

Deposition of Opposing Counsel

Neither this Court nor the Court of Appeals has established
a clear rule for determining a motion to quash a deposition
notice served on opposing counsel. As demonstrated by the
paucity of cases on point, the practice appears to be
appropriately rare.

Any such rule must take into account that depositions of
opposing counsel are disfavored for three reasons. First, the
“practice of attorneys deposing their adversaries hardly seems
calculated to ‘assist preparation for trial by sharpening the
issues and reducing delay and prolixity’” (Equitable Life Assur.
Socy. of U.S. v Rocanova, 207 AD2d 294, 296 [1lst Dept 19947,
quoting Allen, 21 NY2d at 406). Second, “the practice of calling
opposing counsel as a witness at trial is [] offensive to our
conception of the adversarial process” (Giannicos v Bellevue
Hosp. Med. Center, 7 Misc3d at 406-407). Third, the practice of
deposing opposing counsel raises at least the possibility of
attorney disqualification. This “implicates not only the ethics

of the profession but also the substantive rights of the



litigants” (S & S Hotel Ventures Ltd. Partnership v 777 S.H.
Corp., 69 NY2d 437, 443 [1987]), including the right to counsel
of one’s choosing and the potential that the proceedings can
become “stalll[ed] and deraill[ed]” (id.).

The Appellate Division, Second Department, has required the
party who seeks to depose opposing counsel, in addition to
showing that the information sought is material and necessary, to
demonstrate “a good faith basis” (see Matter of Winston, 238 AD2d
345, 346 [2d Dept 1997]; Byoung Sool Kim v Cho Ho Bae, 198 AD2d
206 [2d Dept 1993]; Frybergh v Kouffman, 119 AD2d 541 [2d Dept
1986]). We now adopt the factor required by the Second
Department. In addition to showing that the information sought
is material and necessary, the subpoenaing party must demonstrate
good cause, in order to rule out the possibility that the
deposition is sought as a tactic intended solely to disqualify
counsel or for some other illegitimate purpose.

However, our analysis of the mischief that can be caused by
noticing the deposition of an attorney who has appeared in the
litigation leads us to add another factor. The Court of Appeals
has stated the general rule that a party need not show that
information sought from a nonparty is unavailable elsewhere
(Kapon, 23 NY3d at 38). However, in so ruling, the Court of

Appeals did not address the special situation where a party is
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seeking discovery from opposing counsel, and it did not overrule
our holding in Equitable Life Assur. Socy. Of U.S. v Rocanova
(207 AD2d at 296 [internal quotation marks omitted]), that
communications with counsel are immune from disclosure absent a
“showing of necessity.” Therefore, in the unusual situation
where a party seeks to depose opposing counsel, we hold that the
party seeking the deposition must show that the deposition is
necessary because the information is not available from another
source.

Here, defendants’ counsel sought a protective order
prohibiting his deposition on three bases, which arguably meet
his prima facie burden to demonstrate that the information sought
is irrelevant or that deposing him will not lead to legitimate
discovery (Kapon, 23 NY3d at 34). First, he argued that
plaintiffs’ true intention in seeking to depose him is to attempt
to disqualify him under the advocate-witness rule (Rules of
Professional Conduct [22 NYCRR 1200.0] rule 3.7[a]). Plaintiffs
counter that whether counsel is precluded from representing
defendants cannot be determined until his role in negotiating the
rebranding of the stations is established. As discussed above,
deposing opposing counsel raises at least the possibility of
attorney disqualification. Accordingly, courts should scrutinize

a request to depose a party’s counsel to ensure that the value of
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the information that may be obtained is worth the substantial
costs associated with disqualification.

Second, defendants’ counsel asserts that nothing to which he
could testify would be relevant to determining whether Cumberland
or Gulf acted with tortious intent. Counsel has met his prima
facie burden to show that the information sought is not relevant,
particularly since the subpoena itself and plaintiffs’ counsel’s
affirmation in opposition to the motion for a protective order
are somewhat vague about what information they intend to elicit
from counsel. In considering this on remand, it is worth noting
that we have previously stated, in dicta, that an attorney who
did not appear in the litigation, but was previously “involved as
agent or negotiator in a commercial venture which gives rise to
litigation, may properly be deposed regarding his knowledge of
factual issues concerning the underlying transaction” (ACWOO
Intl. Steel Corp. v Frenkel & Co., 165 AD2d 752, 753 [lst Dept
1990, citing Slabakis v Drizin, 107 AD2d 45 [1lst Dept 1985]; see
also 305-7 wW. 128th St. Corp. v Gold, 178 AD2d 251 [lst Dept
19917) .

Finally, defendants’ counsel argued that any deposition
questions posed to him about the rebranding of the stations would
involve privileged communications with Anjon, which are protected

from discovery (CPLR 3101[b]). As plaintiffs note, the Court of
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Appeals has instructed in dicta that

“the assertion that the contemplated testimony is

subject to a privilege will not usually justify

quashing the subpoena. In that event, litigation must

await such time as when the witness refuses to answer

the question on the ground that privileged information

is concerned and an attempt is made to compel a

response” (Matter of Beach v Shanley, 62 NY2d 241, 248

[1984] [internal citations omitted] [grand jury

subpoena served on journalist properly quashed under

New York’s Shield Law where only testimony sought was

identification of a source]).
Moreover, as discussed above, the court must narrowly construe a
request for protection of privileged information, and apply the
protection consistent with the underlying purposes of the
immunity from disclosure (Spectrum Sys., 78 NY2d at 377). 1In
Spectrum Sys., a case dealing with production of a report
prepared by outside counsel, the Court of Appeals noted that the
invocation of privilege should “not be used as a device to shield
discoverable information” (id. at 379).°

Therefore, defendants’ counsel has made a prima facie

showing that the material sought is irrelevant and/or that the

process is not calculated to lead to legitimate discovery,

‘This concern was shared by the dissenting judge in Shelton,
who urged that asserting the attorney-client and work product
privileges to frustrate discovery is contrary to the goals of a
process “geared toward a search for the truth” (Shelton, 805 F2d
at 1331 [Battey, J., dissenting]), and noted that “the structure
of a large corporation such as AMC provides a unique opportunity
to hide matters otherwise discoverable” (id. at 1332).
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whether because the information sought is privileged or because
the true purpose of the subpoena is solely to disqualify him.
However, since the parties and the motion court were proceeding
under Shelton, it was not clear to plaintiffs that they had the
burden to demonstrate that what they seek from defendants’
counsel is material and relevant (Kapon, 23 NY3d at 34).
Moreover, they did not have an opportunity to show that they met
the two criteria that we establish today.

Accordingly, we remand this matter to the motion court for
further proceedings to determine whether plaintiffs have shown
that the information they seek in deposing defendants’ counsel is
material and necessary (Kapon, 23 NY3d at 34), that they have a
good faith basis for seeking it (see Matter of Winston, 238 AD2d
at 346), and that the information is not available from another
source. Should the motion court allow the deposition to proceed,
it should be without prejudice to counsel’s objection to specific
questions to the extent that the answers would reveal information
that is privileged or otherwise protected from discovery (CPLR
3101) .

Plaintiffs’ Motion

The motion court did not improvidently exercise its
discretion in denying plaintiffs’ motion to strike defendants’

answers pursuant to CPLR 3126 (see Robiou v City of New York, 89
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AD3d 587, 588 [1lst Dept 2011]). The motion court was within its
discretion to find that defendants’ conduct was not wilful, in
that the delay was primarily caused by an unrelated business
transaction (see Roman v City of New York, 38 AD3d 442, 443 [1lst
Dept 2007]). In addition, the motion court found no prejudice,
which plaintiffs do not dispute (see Curiel v Loews Cineplex
Theaters, Inc., 68 AD3d 415, 415-416 [1lst Dept 2009]), and
defendants’ claim may be meritorious (see Windsor Owners Corp. VvV
Mazzocchi, 110 AD3d 506 [1lst Dept 2013]).

All concur except Singh, J. who
concurs in a memorandum as follows:
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SINGH, J. (concurring)

Although I concur in remanding the matter to the motion
court with regard to the deposition of defendants’ counsel, I
write separately because I believe that this matter should be
remanded specifically on the issue of defendants’ attorney’s
role, if any, prior to his representation of Cumberland and Gulf
0Oil with respect to the issue of debranding' from Mobil to Gulf.
I also disagree with the new test adopted by the majority
relating to attorney depositions.

I agree with the majority that the test articulated in
Shelton v American Motors Corp. (805 F2d 1323 [8th Cir 1986]) is
inconsistent with New York law. As the majority astutely
articulates, Shelton impermissibly places the initial burden on
the party seeking disclosure, whereas in New York this initial
burden is placed on the individual or entity seeking a protective
order (see Matter of Kapon v Koch, 23 NY3d 32, 34 [2014]).
However, I also believe that Shelton is inconsistent with New

York law because it requires the party seeking disclosure to show

'Plaintiffs assert that debranding is the practice of
abandoning a particular brand of gasoline sold by a service
station and either adopting unbranded or a new brand of gasoline.
In this case, it is alleged that the five stations began to
supply motorists with Gulf motor fuel purchased from Anjon
instead of Mobil fuel purchased from plaintiffs. The
circumstances surrounding the alleged debranding forms a basis of
plaintiffs’ claim for tortious interference.
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that no other means exist to obtain the information (Shelton, 805
F2d at 1327). Although the Court of Appeals in Kapon did not
address whether a party may appropriately seek discovery from
opposing counsel, it did reject a requirement that a party
seeking discovery from a nonparty demonstrate that the material
cannot be obtained elsewhere (Kapon, 23 NY3d at 38; see also
Smile Train, Inc. v Ferris Consulting Corp., 117 AD3d 629, 631
[1st Dept 2014]).

Next, I believe that the threshold issue, which is
unresolved on this record, is whether defendants’ attorney acted
as a negotiator when he represented Anjon and allegedly
communicated with Cumberland and Gulf 0il regarding debranding
from Mobil to Gulf stations. It bears emphasizing that at the
time of the debranding, Anjon’s counsel did not represent
Cumberland and Gulf 0Oil. In his affirmation in support of a
protective order barring his deposition, counsel makes a
conclusory assertion that any deposition testimony would
inevitably overlap with his privileged communications with his
client Anjon. Although raised below, Supreme Court erred in
failing to address this issue.

Section 4503 of the CPLR protects from disclosure
“confidential communication[s] made between the attorney

and the client in the course of professional employment.” 1In
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order to be protected by the attorney-client privilege, the
document in question must (i) reflect a communication between the
attorney and the client, (ii) be made and retained in confidence,
and (iii) be made principally to assist in obtaining or providing
legal advice or services for the client (see People v Osorio, 75
NY2d 80, 84 [1989]; Matter of Grand Jury Subpoena [Bekins Record
Stor. Co.], 62 NY2d 324, 329 [1984]).

Attorney-client privileged matter shall not be obtainable
and is “absolutely immune from discovery” if an objection is
raised by one entitled to assert the privilege (CPLR 3101[b];
Spectrum Sys. Intl. Corp. v Chemical Bank, 78 NY2d 371, 376
[1991]). However, “[t]lhe attorney-client privilege requires some
showing that the subject information was disclosed in a
confidential communication to an attorney for the purpose of
obtaining legal advice” (Coastal Oil N.Y. v Peck, 184 AD2d 241,
241 [1lst Dept 1992] citing e.g. Matter of Priest v Hennessy, 51
NY2d 62, 68-69 [1980]; CPLR 4503[a]).

The privilege is an “obstacle to the truth-finding process”;
thus, the statute should be strictly construed, and invoked
cautiously, when its application is consistent with its purpose
of ensuring that a client can confide fully and freely in its
attorney, secure in the knowledge that its confidences will not

later be exposed to the public, to its embarrassment or legal
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detriment (Priest, 51 NY2d at 68; see Spectrum Sys. Intl. Corp.,
78 NY2d at 377).

“[T]lhe burden of establishing any right to protection is on
the party asserting it” (Spectrum Sys. Intl. Corp., 78 NY2d at
377). Conclusory assertions of privilege will not suffice, and
“[t]lhe court should not accept a mere assertion by counsel that
specific information fits within the privilege” (Miranda v
Miranda, 184 AD2d 286, 286 [lst Dept 1992]; see also Coastal 0il
N.Y. v Peck, 184 AD2d at 241)).

The privilege does not apply when an attorney acts as a
negotiator or an agent. In 305-7 W. 128th St. Corp. v Gold (178
AD2d 251 [1lst Dept 1991]), the plaintiff sought the deposition of
the defendant’s assistant general counsel because she negotiated
the lease and had firsthand knowledge of the facts and
circumstances surrounding the transaction. In reversing Supreme
Court’s holding denying the plaintiff’s motion to compel the
examination, we held that “it is well settled that an attorney

who functions as an agent or negotiator in a commercial venture

may be [deposed]” (id. at 251). Thus, where the communications
“concern both the business and legal aspects of ... ongoing
negotiations ... with respect to the business transaction out of

which the underlying lawsuit ultimately arose,” and are not

primarily of a legal character, but “express[] substantial non
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7

legal concerns,” the privilege does not apply (Cooper-Rutter
Assoc. v Anchor Natl. Life Ins. Co., 168 AD2d 663, 663 [2d Dept
1990]; see also North State Autobahn, Inc. v Progressive Ins.
Group, 84 AD3d 1329 [2d Dept 2011]).

Accordingly, in the event Supreme Court finds that
defendants’ attorney acted in his capacity as an agent or
negotiator on a commercial transaction relating to the debranding
of the gas stations, he should be deposed. Of course, at such a
deposition, defendants’ counsel may assert attorney-client
privilege with respect to confidential legal communications with
Anjon.

Finally, I disagree with the majority’s implementation of a
new test in determining whether a party may depose opposing
counsel. The Court of Appeals in Kapon already requires that a
subpoenaing party establish that the “discovery sought is
material and necessary to the prosecution or defense of an
action” (Kapon, 23 NY3d at 34). Applying the Kapon standard, we
held in China Privatization Fund (Del.), L.P. v Galaxy
Entertainment Group Ltd. (139 AD3d 449, 449 [1st Dept 2016]) that
the deposition of the opposing party’s former deal counsel was
proper because he possessed information that was “‘material and
necessary’ to the prosecution and defense of the action.”

Additionally, we have emphasized that the “practice of
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attorneys deposing their adversaries hardly seems calculated to
assist preparation for trial by sharpening the issues and
reducing delay and prolixity. Absent a showing of necessity in
unusual circumstances, the communications between a witness and
an attorney are immune from disclosure” (Equitable Life Assur.
Socy. of U.S. v Rocanova, 207 AD2d 294, 296 [lst Dept 1994]
[internal quotation marks and citation omitted]).

I believe that the well developed body of law addressing the
rare circumstances under which attorney discovery may be obtained
sufficiently addresses the majority’s valid concern over any
mischief that can be caused by noticing a deposition of opposing
counsel.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: AUGUST 2, 2018

~—" CLERK
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Richter, J.P., Manzanet-Daniels, Webber, 0Oing, Moulton, JJ.

6514 ¢& Index 452296/16
M-1689 435 Central Park West Tenant
Association, et al.,
Plaintiffs-Respondents-Appellants,

-against-

Park Front Apartments, LLC,
Defendant-Appellant-Respondent,

National Leased Housing Association,
Amicus Curiae.

Quinn Emanuel Urquhart & Sullivan, LLP, New York (Kathleen M.
Sullivan of counsel), for appellant-respondent.

The Legal Aid Society, Harlem Community Law Office, New York
(Jason Wu of counsel), for respondents—-appellants.

Herrick, Feinstein LLP, New York (Scott E. Mollen of counsel),
for amicus curiae.

Order, Supreme Court, New York County (Carol R. Edmead, J.),
entered July 24, 2017, which, to the extent appealed from as
limited by the briefs, denied defendant owner’s motion for
summary Jjudgment dismissing the cause of action for a declaration
that plaintiff residents’ apartments are rent stabilized, and for
a declaration, upon its counterclaim, that the subject building
is and has always been subject to federal preemption from local
rent regulation and that the “HUD Handbook” does not apply to the
building, and granted plaintiffs’ motion for summary judgment

declaring that the building was subject to the Rent Stabilization
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Law as of December 29, 2000, and so declared, unanimously
modified, on the law, to grant defendant’s motion for summary
judgment on its counterclaim to the extent of declaring that the
Rent Stabilization Law was preempted through April 11, 2011, and
that the HUD Handbook ceased to apply to the building as of
December 29, 2000, and it is so declared, to grant plaintiffs’
motion to the extent of declaring that the building was subject
to the Rent Stabilization Law as of April 12, 2011, and it is so
declared, and otherwise affirmed, without costs.

In 1969, the building site, which consisted of nine tenement
buildings, was gut renovated to create a single apartment
building for low- and moderate-income families. Owner financed
the project with a secured note and a below-market interest rate
mortgage subsidized by the Federal Housing Administration, the
predecessor to the U.S. Department of Housing and Urban
Development (HUD). There is no dispute that the mortgage would
mature in April 2011. As long as the building was subject to the
HUD mortgage, the Rent Stabilization Law of 1969 (RSL)
(Administrative Code of City of NY § 26-501 et seqg.) was
expressly preempted, pursuant to HUD regulations (see 24 CFR
246.21) .

In 1980, owner obtained a Flexible Subsidy Grant from HUD

and entered into a related Financial Assistance Contract. The
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Financial Assistance Contract required owner to agree to maintain
the low- and moderate-income character of the project until April
11, 2011. Under section 201 of the Housing and Community
Development Amendments of 1978 (HCDA), as amended in 1979, 12 USC
§ 1715z-1a, HUD could provide additional financial assistance for
the project. 1In order for the project to receive further
financial assistance, HUD must determine that such assistance “is
necessary and ... will restore or maintain the financial or
physical soundness of the project and maintain the low- and
moderate-income character of the project, and [that] the owner
has agreed to maintain the low- and moderate-income character of
such project for a period at least equal to the remaining term of
the project mortgage” (12 USC § 1715z-1la[d]l[1l]).

On or about December 29, 2000, owner of the subject building
paid off the below-market-interest-rate mortgage issued by HUD.
After the mortgage was paid off, the building became subject to a
“Use Agreement” with HUD, which had been entered into in
connection with owner’s mortgage payoff. The Use Agreement
referenced owner’s Financial Assistance Contract with HUD and

A\

receipt of the Flexible Subsidy Grant, and provided that “in
connection with [owner’s] prepayment of the Mortgage and the

discharge [of] the Regulatory Agreement, the Housing Owner has

agreed to continue the low and moderate income affordability
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restrictions on the Project ... until April 1, 2016.” The Use
Agreement also provided that it “shall continue HUD’s preemption

”

of state and/or local rent regulation([s]. Plaintiffs assert
federal preemption of the RSL ended when owner prepaid the
mortgage in 2000, and, in any event, there is no conflict between
the requirement that owner maintain the low- and moderate-income
restrictions and the RSL so that federal preemption is no longer
compelled. Defendant owner takes the position that the Use
Agreement continued federal preemption of the RSL to the present
day and will continue until 2026.

The Supremacy Clause of article VI of the US Constitution,
provides for federal preemption of state or local law where there
is express or implied congressional intent for preemption (Doomes
v Best Tr. Corp., 17 NY3d 594, 601 [2011]). Express preemption
is found in the plain language of a federal statute or regulation
(id.). There is implied preemption “when either the Federal
legislation is so comprehensive in its scope that it is inferable
that Congress wished fully to occupy the field of its subject
matter ... or because State law conflicts with the Federal law”
(id. [internal quotation marks omitted]). Conflict preemption
“arises when either compliance with both federal and local laws
is physically impossible or when the local law stands as an

obstacle to the accomplishment of the full congressional purposes
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and objectives” (Mother Zion Tenant Assn. v Donovan, 55 AD3d 333,
335 [1lst Dept 2008], 1lv dismissed in part, denied in part 11 NY3d
915 [2009]) .

While the RSL’s application to the building was no longer
expressly preempted upon prepayment of the mortgage in December
2000, HUD is authorized, under the HCDA, as codified in 12 USC §
1715z-1a, to issue rules and regulations to carry out the
purpose, inter alia, of maintaining a project’s low- to moderate-
income character. In connection with prepayment of the mortgage,
owner agreed to continue federal regulation of the building by
agreeing to maintain the project’s low- to moderate-income
affordability restrictions until April 2011, as provided in the
Use Agreement. The Use Agreement, in and of itself, does not
preempt the RSL. However, it continued owner’s prior commitment
to the Flexible Subsidy Grant and Financial Assistance Contract’s
low- to moderate-income restrictions under 12 USC § 1715z-la. In
view of the differences between the RSL’s rent regulation rules
and the HUD rules as embodied in the “Use Agreement,” the RSL
must be preempted because it would be “impossible for [owner] to
comply with both state and federal requirements” (Doomes v Best
Tr. Corp., 17 NY3d at 603 [internal quotation marks omitted]).
Also, by continuing owner’s commitment under the Flexible Subsidy

Grant and Financial Assistance Contract by way of the Use
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Agreement, HUD clearly intended to maintain the affordability
restrictions on the property until the date when the mortgage
term would have expired in April 2011. Any attempt to apply the
RSL before that date would be in conflict with HUD’s intent to
maintain this project’s low- and moderate-income restrictions.
Thus, the RSL is preempted to prevent the frustration of a
“significant objective of the federal regulation” (Williamson v
Mazda Motor of Am., Inc., 562 US 323, 326 [2011]).

The cases plaintiffs rely on for their argument that the RSL
automatically applies after prepayment of a HUD mortgage are
inapposite as those cases involved a cessation of all federal
oversight of the projects at issue upon prepayment of the
mortgage (see TOPA Equities, Ltd. v City of L.A., 342 F3d 1065
[9th Cir 2003]; Matter of 221 W. 16th Realty v New York State
Div. Of Hous. & Community Renewal, 277 AD2d 81 [lst Dept 2000];
223 Chelsea Assoc. v Dobler, 189 Misc 2d 170 [App Term, lst Dept
2001]). Under the circumstances of this case, owner agreed to
further federal oversight of the project and building in
connection with HUD allowing owner to prepay the mortgage.

While we find that the RSL was preempted as to the subject
building through April 11, 2011, defendant owner is not entitled
to a declaration that the RSL is preempted for the duration of

the Use Agreement. Owner fails to demonstrate how HUD had the
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authority to extend preemption of the RSL beyond April 11, 2011,
to 2016 and again to 2026. Accordingly, we limit the declaration
in defendant owner’s favor to April 11, 2011, and declare in
plaintiffs’ favor that the building was subject to the Rent
Stabilization Law as of April 12, 2011.

As long as the building was a project financed by a HUD
mortgage, it was subject to the HUD Handbook, based on that loan
and the terms of the related Regulatory Agreement. However, once
the loan was paid off and the Regulatory Agreement terminated,
the building ceased to be such a project. Plaintiffs failed to
identify any continuing basis for applying the HUD Handbook to a
building that had since been regulated pursuant to the terms of
the Use Agreement requiring the preservation of low-income
housing.

M-1689 - 435 Central Park West Tenant
Association, et al. v Park Front Apartments,
LLC

Motion for leave to file amicus curiae brief
granted, and brief deemed filed.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: AUGUST 2, 2018
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Order, Supreme Court, New York County (Lynn R. Kotler, J.),
entered February 7, 2017, which granted defendant’s motion for
summary judgment dismissing the complaint alleging interference
with the right of sepulcher, and denied plaintiffs’ cross motion
for summary judgment, unanimously affirmed, without costs.

Contrary to plaintiffs’ argument, the right of sepulcher
does not, by definition, trump governmental immunity (see Drever
v State of New York, 134 AD3d 19 [3d Dept 2015]). Moreover,
defendant (the City) acted in its governmental capacity at all
relevant times (see Matter of World Trade Ctr. Bombing Litig., 17
NY3d 428, 447 [2011], cert denied sub nom. Ruiz v Port Auth. of
N.Y. & N.J., 568 US 817 [2012]). The specific act from which
plaintiffs’ claims arise is the City’s treatment of the

decedent’s body in the context of Hurricane Sandy, i.e., as the
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hurricane approached, once it had struck, and in its aftermath.
Plaintiffs seek to ignore or minimize the significance of that
context. However, their claims directly implicate the City’s
emergency preparations and the decisions it made during and
immediately after the unprecedented hurricane, which caused,
among other things, unprecedented flooding in the Bellevue
Hospital morgue - all gquintessential governmental functions.
Moreover, these preparations and decisions were discretionary,
not ministerial (see Shipley v City of New York, 25 NY3d 645, 655
[2015]). Thus, the record demonstrates the elements of
governmental function immunity from liability as a matter of law
(see Valdez v City of New York, 18 NY3d 69, 75-76 [2011]).
Plaintiffs failed to establish the special relationship with
the City required for holding the City liable for their injury
(see McLean v City of New York, 12 NY3d 194, 199 [2009]). In
support of their contention that the City violated a statutory
duty enacted for their benefit, they rely on statutes that do not
contemplate private rights of action and, in any event, are not
relevant to this case, which does not involve autopsy, dissection
or unclaimed remains (see Public Health Law § 4215) or
individuals fighting for control over the disposition of those
remains (see id. § 4201). Nor did plaintiffs establish that, in

its treatment of the decedent’s body in the wake of Hurricane
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Sandy, the City voluntarily assumed a duty that generated their
justifiable reliance (see McLean, 12 NY3d at 199).

We have considered plaintiffs’ remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: AUGUST 2, 2018

v

~—" CLERK
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MOULTON, J.

Plaintiff Rachana Suri brings this appeal after Supreme
Court granted defendants’ motion for summary judgment and
dismissed her complaint in its entirety. Supreme Court correctly
dismissed most of Suri’s claims. However, it erred in dismissing
Suri’s claim that she was discriminated against because she
rebuffed the sexual advance of Pasquale Cirullo, her immediate
supervisor. Suri offers evidence that after this alleged
incident Cirullo’s behavior toward her turned from affable to
malignant, and her workplace became a hostile environment. As
discussed below, this evidence 1is sufficient to create a triable
issue of fact concerning her gender discrimination claim under
the City Human Rights Law.

We first summarize the claims that Supreme Court correctly
found could not survive defendants’ motion for summary Jjudgment.
We agree that Supreme Court properly dismissed Suri’s claims that
she was terminated from her employment on account of her gender
or ethnicity in violation of the State and City Human Rights
Laws. In response to defendants’ assertion that Suri’s position
was eliminated and that she was terminated as part of a corporate
reorganization and reduction in force, Suri pointed to no
evidence showing that her termination was motivated by

discrimination (see Cadet-Legros v New York Univ. Hosp. Ctr., 135



AD3d 196, 200 n 1, 202 [1lst Dept 2015]; Bennett v Health Mgt.
Sys., Inc., 92 AD3d 29, 41 [1lst Dept 2011], 1v denied 18 NY3d 811
[2012]). Suri’s employer’s decision to terminate her was not
made by Cirullo, nor was it made in consultation with him.

Suri’s contention that she was replaced by two white men does not
support her claim that her termination was discriminatory. The
individuals that she identified performed duties that mostly did
not overlap with hers.’'

Supreme Court correctly rejected Suri’s discrimination claim
based on an alleged failure to promote her. While Cirullo was
hired for a supervisory position to which Suri had also applied,
she makes no showing that the decision was gender-based and all
the record evidence is to the contrary.

In addition, we agree with Supreme Court that Suri did not
point to any evidence that her employer discriminated against her
because she was Indian. Cirullo’s single, isolated comment that

she had “dark” skin under the circumstances alleged was a “stray

!Suri’s effort to carve the small Business Systems unit, of
which she was a part, out of the overall reduction in force, in
order to show that she was the only woman impacted by the
reduction in force within the smaller group, also fails. The
sample sizes are too small to support a statistical inference of
discrimination (see Hudson v Merrill Lynch & Co., Inc., 138 AD3d
511, 517 [1lst Dept 2016], 1v denied 28 NY3d 902 [2016]; Armstrong
v Sensormatic/ADT, 100 AD3d 492 [1lst Dept 2012]).



”

remark[]” that does not support an inference of discrimination
(Hudson, 138 AD3d at 517; Melman v Montefiore Med. Ctr., 98 AD3d
107, 125 [1lst Dept 2012]).

However, while Supreme Court properly dismissed Suri’s
gender discrimination claim under the State Human Rights Law,
Supreme Court erred in dismissing Suri’s claim under the more
broadly protective City Human Rights Law (see Hernandez v
Kaisman, 103 AD3d 106, 114 [1lst Dept 2012]). Suri offers
evidence that Cirullo used his position to implicitly demand
sexual favors, and, when she rebuffed him, to explicitly make her
life miserable for the next 18 months. By this evidence Suri
demonstrated that there are triable issues of fact concerning her
claim under Administrative Code of City of NY § 8-107(1) (a).

Suri states that she began reporting to Cirullo in October
2008. She asserts that on Cirullo’s first day as Senior Vice
President, he walked into her office and told her she had
beautiful hair. The next day he told her that she had really
nice boots. Suri claims that about one week later, when she sat
next to Cirullo at a meeting, he put his hand on her thigh, close
to her knee, and squeezed lightly for a few seconds. Suri
explains that she immediately moved away. She understood
Cirullo’s behavior as a sexual overture.

After this meeting, Suri claims that Cirullo’s behavior



towards her changed. According to Suri he dismissed her work;
talked over her; put his hand in her face when she was talking;
criticized, belittled and mocked her in front of other employees;
cut her out of meetings; withheld resources; and delayed one of
her projects. For the last six months of her employment, Cirullo
stopped talking to her, even though he sat next to her. She also
maintains that because Cirullo mistreated her, other employees
followed along believing that it was permissible to disrespect
her.

Suri explains that she only complained about the overture to
her friends. However, she complained to the Executive Vice
President in March 2009 that Cirullo cut her out of meetings.
According to Suri, after the Executive Vice President intervened,
Cirullo briefly relented and invited her to a few meetings.
However, Cirullo soon resumed cutting her out of meetings and
emails. Suri maintains that after she objected, Cirullo gave her
the task of setting up the very same meetings to which she was
not invited. In May or June 2009, Suri states that she
complained to the human resources manager that Cirullo pulled her
on and off projects and left her with no resources on one
project. According to Suri, the human resources manager
responded “that that’s how men are and we have to tiptoe around

their egos and this is a male-dominated world and we already know



”

we work twice as hard as they do with less pay. As a result of
this complaint, Suri explains that the manager requested that
Cirullo create a new job description for her. Cirullo did so,
but three days after the complaint, he removed her from a
project.

Suri claims that as a result of the treatment inflicted by
Cirullo and his followers, she developed gastrointestinal
problems, lost significant weight, and required mental health
counseling.

Cirullo denies complimenting Suri’s appearance and squeezing
her leg. He also contends that he treated all of his direct
reports the same way and that, at worst, the behavior alleged by
Suri just paints a portrait of a bad manager. Cirullo also
maintains that even if Suri’s allegations are true, the incidents
amount to nothing more than petty slights or trivial
inconveniences. Cirullo also takes issue with Suri’s
characterization of his hostility towards her, pointing to emails
as evidence that they had a cordial relationship. He also
maintains that she was too sensitive to her colleagues’ tone, and
attributed that sensitivity to her family issues.

The City Human Rights Law

The City Human Rights Law is codified in title 8 of the

Administrative Code ($ 8-101 et seqg.). As is relevant to this



action, Administrative Code § 8-107(1l) (a) prohibits “[ulnlawful
discriminatory practices” and provides that it is unlawful:

“(a) For an employer or an employee or agent thereof,
because of the actual or perceived age, race, creed,
color, national origin, gender, disability, marital
status, partnership status, caregiver status, sexual
orientation, uniformed service or alienage or
citizenship status of any person:

“(1) To represent that any employment or position is
not available when in fact it is available;

“(2) To refuse to hire or employ or to bar or to
discharge from employment such person; or

“(3) To discriminate against such person in
compensation or in terms, conditions or privileges of
employment” (Administrative Code & 8-107{1}[a]l[1l], [2],
[31) .

In 2005, the City Council passed the Local Civil Rights
Restoration Act of 2005 (Local Law No. 85 [2005] of City of NY §
1), finding that the provisions of the City Human Rights Law had
been “construed too narrowly to ensure protection of the civil
rights of all persons covered by the law.” The Restoration Act
revised the City Human Rights Law (Administrative Code §
8-130[a]) to state:

“The provisions of this title shall be construed liberally

for the accomplishment of the uniquely broad and remedial

purposes thereof, regardless of whether federal or New York

State civil and human rights laws, including those laws with

provisions worded comparably to provisions of this title,
have been so construed.”



In wWilliams v New York City Hous. Auth., in an opinion by
Justice Acosta, we found that “the text and legislative history
[0f the Restoration Act] represent a desire that the City HRL
meld the broadest vision of social justice with the strongest law
enforcement deterrent” (61 AD3d 62, 68 [lst Dept 2009] [internal
quotation marks omitted], Iv denied 13 NY3d 702 [2009]). The
Court of Appeals has also emphasized that all provisions of the
City Human Rights Law should be construed “broadly in favor of
discrimination plaintiffs, to the extent that such a construction
is reasonably possible” (Albunio v City of New York, 16 NY3d 472,
477-478 [2011]).

In Williams we also dispensed with the need for much of the
nomenclature that has accreted over the years in gender

A\Y

discrimination jurisprudence, such as “sexual harassment” and

”

“quid pro quo,” and instead focused on “the existence of

differential treatment” in connection with “unwanted gender-based
conduct” (wWilliams, 61 AD3d at 75, 76). We explained:

“Despite the popular notion that ‘sex discrimination’
and ‘sexual harassment’ are two distinct things, it is,
of course, the case that the latter is one species of
sex—- or gender-based discrimination. There is no
‘sexual harassment provision’ of the law to interpret;
there is only the provision of the law that proscribes
imposing different terms, conditions and privileges of
employment based, inter alia, on gender” (id. at 75).

Thus, to establish a gender discrimination claim under the



City Human Rights Law, a plaintiff need only demonstrate “by a
preponderance of the evidence that she has been treated less well
than other employees because of her gender” (id. at 78).? We
also found that the federal and state law, limiting actionable
sexual harassment to “severe or pervasive” conduct, was not
appropriate for the broader and more remedial City Human Rights
Law (id. at 75-81). 1Instead, we recognized an affirmative
defense whereby defendants can avoid liability if the conduct
amounted to nothing more than what a reasonable victim of
discrimination would consider “petty slights and trivial
inconveniences” (id. at 80).°

In our view, the dissent’s approach does not serve the broad

‘Prior to Williams, our cases held that the New York State
and City Human Rights Laws applied the same federal standards for
quid pro quo and hostile environment sexual harassment claims,
differing only in that the City Human Rights Law allows punitive
damages (see Walsh v Covenant House, 244 AD2d 214, 215 [lst Dept
1997]1). Quid pro quo harassment occurs when unwelcome sexual
conduct (whether sexual advances, requests for sexual favors, or
other verbal or physical conduct of a sexual nature) 1is used
explicitly or implicitly, as the basis for employment decisions
affecting compensation, terms, conditions, or privileges of
employment (see Matter of Father Belle Community Ctr. v New York
State Div. of Human Rights, 221 AD2d 44, 50 [4th Dept 1996], 1v
denied 89 NY2d 809 [1997]). The focus is on whether the
supervisor has expressly or tacitly linked tangible job benefits
to the acceptance or rejection of sexual advances and a claim is
stated whether the employee rejects the advance and suffers the
consequences or submits to the advance (id.).

*However, questions of severity and pervasiveness apply to
the scope of damages (Williams at 76).
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remedial purpose of the City Human Rights Law. The dissent errs
in parsing Suri’s third cause of action into two claims: hostile
work environment and sexual harassment, and then separately
analyzing each claim as if they were unrelated. The dissent
concludes that Cirullo’s and Suri’s coworkers’ alleged
mistreatment of her over an 18-month period far exceeded “petty
slights.” Nevertheless, the hostile work environment claim
fails, the dissent concludes, because there is no evidence that
the mistreatment was sexually motivated. In doing so, the
dissent disregards Cirullo’s alleged sexual overture (which is
analyzed separately) and the temporal proximity between the
alleged overture and the alleged 18-month period of mistreatment.

The dissent separately analyzes Cirullo’s alleged overture
as a sexual harassment claim, rejecting Suri’s argument that it
should be considered in connection with the 18-month period of
mistreatment that followed. The dissent concludes that unlike
the behavior over the 18-month period, the two compliments and
the thigh squeeze amounted to nothing more than “petty slights.”
This conclusion is built upon the dissent’s finding that Suri did
not produce “some evidence” sufficient to raise an issue of fact
as to whether Cirullo suggested a sexual relationship. In doing
so, however, the dissent discounts Suri’s own testimony.

The dissent erroneously rejects Suri’s argument that her

10



claim should be viewed holistically, finding that to do so
improperly conflates or resurrects Suri’s claims. The City Human
Rights Law speaks to unequal treatment and does not distinguish
between sexual harassment and hostile work environment. It
contains no prohibition on conflating claims.® Rather the
“overall context in which [the challenged conduct occurs] cannot
be ignored” (Hernandez, 103 AD3d at 115).

Viewing the claim holistically, as we must, defendants are
not entitled to summary judgment under the City Human Rights Law.
The jury must decide whether Cirullo made a sexual overture, and
whether Cirullo created a hostile work environment because Suri

rebuffed that overture.® Sexual advances are not always made

‘Prior to 1998 federal cases separately analyzed, under
federal law, gquid quo pro and hostile work environment claims;
hostile work environment claims spoke to an environment permeated
with sexually harassing comments, materials or conduct (see
Sharon P. Stiller, Employment Law in New York § 3:23 at 206 [2d
ed 2012]). However, federal law moved away from those
distinctions to focus on whether there was a tangible job
detriment that altered the terms of employment (see Faragher v
City of Boca Raton, 524 US 775 [1998]; Burlington Indus. Inc. Vv
Ellerth, 524 US 742 [1998]).

°Suri’s claim that Cirullo created a hostile work
environment after she rebuffed his alleged sexual overture is
before us on this appeal. We disagree with the dissent to the
extent that the dissent characterizes this claim as one for
retaliation under Administrative Code § 8-107(7), and then, as a
result of this characterization, concludes that the claim
sounding in hostile work environment is not before us. The
dissent rejects our position that the three incidents in question

11



explicitly. The absence of evidence of a supervisor's direct
pressure for sexual favors as a condition of employment does not
negate indirect pressure or doom the claim (see Gallagher v
Delaney, 139 F3d 338, 346 [2d Cir 1998] [jury must decide whether
the plaintiff experienced a hostile work environment in violation
of federal and state law where the plaintiff’s supervisor never
directly asked her to engage in sexual relations and never
specifically conditioned her employment on accepting his gifts,
offers, and signs of affection]).

Admittedly, that Cirullo did not expressly demand sex or

engage in sexually charged conversations makes the facts of this

must be viewed holistically in connection with the 18-month
period of mistreatment that ensued. To view these incidents
holistically, the dissent contends, would improperly resurrect
Suri’s retaliation claims (denominated in Suri’s complaint as
Claim Four, Claims Seven and Eight, and Claims Eleven and
Twelve). However, Claim Four and Claims Seven and Eight of the
complaint speak not only to retaliation, but to a hostile work
environment which ensued as the result of Suri’s rejection of
Cirullo’s alleged advance. Claim Four provides that “[f]rom
October, 2008 through April, 2010, Cirullo subjected plaintiff to
a hostile work environment in retaliation for her rejection of
his November, 2008 sexual advance, in violation of Chapter Eight
of the New York City Administrative Code” and concludes that
“Grey is liable to plaintiff for the hostile work environment
created by Cirullo.” Claims Seven and Eight provide that “[f]rom
October, 2008 through April, 2010, defendants subjected plaintiff
to disparate terms and conditions of employment in retaliation
for her rejection of Cirullo’s November, 2008 sexual advance, in
violation of . . . Chapter Eight of the New York City
Administrative Code.” Thus, Suri’s claim is properly before us
as a claim alleging gender-based discrimination in violation of
Administrative Code § 8-107(1) (a).

12



case more equivocal than those of some of our precedents.
However, “[i]lt is not the province of the court itself to decide
what inferences should be drawn . . .; if there is any evidence
in the record from any source from which a reasonable inference
could be drawn in favor of the nonmoving party, summary Jjudgment
is improper” (Vivenzio v City of Syracuse, 611 F3d 98, 106 [2d
Cir 2010] [internal quotation marks omitted]).

It is a jury’s function to determine what happened between
Cirullo and Suri, and whether it amounted to gender
discrimination. If it credits plaintiff’s account of two
“compliments” followed within approximately one week by her
supervisor’s palm on her thigh, and her description of how her
treatment at the workplace deteriorated in the wake of these
incidents, then a jury could find that such behavior did not
constitute “petty slights or trivial inconveniences” (Williams at
80; compare Ji Sun Jennifer Kim v Goldberg, Weprin, Finkel,
Goldstein, LLP, 120 AD3d 18, 25 [1lst Dept 20147]).

Thus, in our view, Suri sufficiently raises an issue of fact
as to whether she was “treated less well than other employees
because of her gender” (Williams, 61 AD3d at 78) in wviolation of
Administrative Code § 8-107(1) (a).

The Bennett Burden-Shifting Framework

While we agree with the dissent’s application of this

13



framework to the wrongful termination and failure to promote
aspects of Suri’s claim under the City Human Rights Law (see
Bennett, 92 AD3d at 29; see also Watson v Emblem Health Servs.,
158 AD3d 179 [1lst Dept 2018]; Hudson v Merrill Lynch & Co., 138
AD3d at 511), burden-shifting analysis does not apply to Suri’s
claim that Cirullo tacitly sought sexual favors from her, and
treated her as a pariah for the next 18 months after she rebuffed
him.®
The dissent cites to three of our prior decisions in order
to buttress the position that the Bennett burden-shifting test
applies to this claim (see Arifi v Central Moving & Stor. Co.,
Inc., 147 AD3d 551 [1lst Dept 2017]; Kim, 120 AD3d at 18; Chin v
New York City Hous. Auth., 106 AD3d 443 [lst Dept 2013], 1v
denied 22 NY3d 861 [2014]). The dissent’s reliance on these
three cases is misplaced.

In both Arifi and Kim, we did not apply the Bennett burden-
shifting analysis to the plaintiffs’ hostile work environment

claims under the City Human Rights Law, although we applied the

‘The dissent applies the Bennett framework and concludes
that Suri’s hostile work environment claim fails because Suri did
not rebut Cirullo’s nondiscriminatory explanations for the way
she was treated during the 18-month period. The dissent also
cites the Bennett framework in concluding that Suri did not
support with “some evidence” her claim that Cirullo made a sexual
overture sufficient to raise an issue of fact.

14



test to the plaintiffs’ termination claims (Arifi, 147 AD3d at
551; Kim, 120 AD3d at 26). Our disagreement with the dissent,
however, is not with the application of the Bennett burden-
shifting test to Suri’s termination or failure to promote claims.
Rather, it is with respect to the application of the Bennett test
to Suri’s claim that she suffered a hostile work environment as
the result of rejecting Cirullo’s alleged sexual advance.

In Arifi, the plaintiff’s hostile work environment claim
failed because the plaintiff did not demonstrate that age
discrimination was one of the motivating factors for the
employer’s hostile conduct (Arifi, 147 AD3d at 551). In Kim, the
plaintiff’s hostile work environment claim failed because the
conduct at issue amounted to nothing more than “petty slights and
trivial inconveniences” (Kim, 120 AD3d at 26 [internal quotation
marks omitted]). Similarly, in Chin, the plaintiff’s hostile
work environment claim failed for reasons unrelated to the
Bennett burden-shifting test - a test that was not applied to
that claim. Although we applied the Bennett burden-shifting test
in Chin to the plaintiff’s failure to promote claim, the
plaintiff’s hostile work environment claim failed because the
plaintiff did not demonstrate that she was treated less well than
other employees because of her protected status or that
discrimination was one of the motivating factors for the

15



defendant’s conduct (Chin, 106 AD3d at 444-445).

In our view, the dissent mistakenly applies the Bennett
burden-shifting test to Suri’s claim that Cirullo tacitly sought
sexual favors from her, and mistreated her after she rebuffed
him. In Bennett we weighed the applicability of the three-step
burden-shifting framework set forth in McDonnell Douglas Corp. VvV
Green (411 US 792 [1973]) to a summary judgment motion under the
City Human Rights Law, where a plaintiff alleged wrongful
termination.’” We concluded that:

“[oln a motion for summary judgment, defendant bears

the burden of showing that, based on the evidence

before the court and drawing all reasonable inferences

in plaintiff's favor, no jury could find defendant

liable under any of the evidentiary routes: under the

McDonnell Douglas test, or as one of a number of mixed

motives, by direct or circumstantial evidence”

(Bennett, 92 AD3d at 41) .t

Although we noted that a central purpose of the City Human

'"The McDonnell Douglas framework was created to apply to an
“adverse employment action” as defined by federal law. As noted
above the City Human Rights Law is broader, and differential
treatment may be actionable even where that treatment does not
result in an employee's discharge or an “adverse employment
action” as defined by federal law.

*The mixed-motive test employs the same burden-shifting as
the McDonnell Douglas test (see Hudson, 138 AD3d at 511). It
recognizes that it is not uncommon for there to be multiple or
mixed motives for discrimination; the City Human Rights Law
proscribes such partial discrimination and requires only that a
plaintiff prove that discrimination was a motivating factor for
an adverse employment action (see Bennett, 92 AD3d at 40).
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Rights Law “was to resist efforts to ratchet down or devalue the
means by which those intended to be protected by the City [Human
Rights Law] could be most strongly protected” and “[t]hese
concerns warrant the strongest possible safeguards against
depriving an alleged victim of discrimination of a full and fair
hearing before a jury of her peers by means of summary judgment,”
we nevertheless found that the defendants were properly granted
summary judgment (id. at 44). We found that the employer
justified its “adverse action” of termination because the
plaintiff put forth no evidence that the defendants’ explanations
for terminating him were pretextual, or any evidence of a mixed
motive.’

Notably, however, Bennett did not involve a claim for
differential treatment resulting in a hostile environment. Our
post-Williams cases demonstrate that courts should not
automatically apply the Bennett burden-shifting framework to

every aspect of a plaintiff’s City Human Rights Law claim (see

° The defendants were entitled to summary judgment in light
of the employer’s credible evidence of reports of the plaintiff's
unsatisfactory work performance, undisputed evidence that the
plaintiff frequently slept and drank on the job, and left early
without explanation (Bennett at 46). The plaintiff’s claim of
age discrimination was undermined by the fact that he was
replaced by an older worker, and his claim of race discrimination
was unsupported by evidence that a similarly situated, poor
performing, black coworker was treated more leniently (id.).
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e.g. Kim, 120 AD3d at 18). In Kim, we applied the Bennett
framework to a plaintiff’s claim that she was terminated in
retaliation for engaging in a protected activity, and we found
triable issues of fact as to whether the employer’s workforce
reduction was a pretext for that termination (see id. at 25).
However, in Kim we did not apply burden-shifting to that aspect
of the plaintiff’s claim arising out of a hostile workplace (id.
at 26). Instead, we focused on whether a reasonable person would
consider the conduct nothing more than petty slights and trivial
inconveniences (id. at 26). We found that the claim, arising
from one inappropriate gender-based comment and a reprimand for
reading a book, should be dismissed because a reasonable person
would consider the conduct nothing more than petty slights and
trivial inconveniences (id.). Similarly, in Hernandez (103 AD3d
at 106), where the issue of termination was not before us, we did
not apply the Bennett test in concluding that summary Jjudgment
should be denied under the City Human Rights Law based on
comments and emails which objectified women’s bodies. Instead,
we considered the totality of the circumstances, and, using a
reasonable person standard, determined whether the behavior fell
within the broad range of conduct between severe and pervasive on
the one hand and petty slight or trivial inconvenience on the

other (see Hernandez, 103 AD3d at 114-115 [internal quotation
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marks omitted]) .'°

In addition to the fact that cases such as Kim and Hernandez
have not applied the Bennett burden-shifting framework to every
aspect of a gender discrimination claim, we find the reasoning in
Mihalik v Credit Agricole Cheuvreux N.A., Inc. (715 F3d 102 [2d
Cir 2013]) persuasive. 1In that case, the Second Circuit analyzed
a plaintiff’s claim of gender discrimination and retaliation
under the City Human Rights Law (id. at 107). The plaintiff
alleged that she was subjected to suggestive comments and was
propositioned for sex. After she refused her CEO’s advances, she
claimed that the CEO retaliated by excluding her from meetings,
berating her in front of other employees, criticizing her work,
and ultimately firing her (id. at 106-108).

In reversing the District Court’s grant of summary judgment
to the defendants, the Second Circuit criticized the District
Court for considering the plaintiff's gender discrimination claim

under a quid pro quo analysis and hostile work environment

¥The Second Circuit and some sister circuits have similarly
not applied the McDonnell Douglas burden-shifting framework to
hostile work environment claims under federal law (see Reynolds v
Barrett, 685 F3d 193, 202 [2d Cir 2012]; Moody v Atlantic City
Bd. of Educ., 870 F3d 206, 213 n 11 [3d Cir 2017] [“Some of our
sister circuits have concluded that the McDonnell Douglas
framework does not apply in hostile work environment sexual
harassment cases . . . We agree that the burden-shifting
framework is inapplicable here because . . . there can be no
legitimate justification for a hostile work environment”]).
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analysis (id. at 114). ©Under the City Human Rights Law, the
Second Circuit observed, differential treatment may be actionable
even where the treatment does not result in an employee's
discharge. Wwilliams made clear that the City Human Rights Law
focuses on unequal treatment regardless of whether the conduct is
“tangible” like hiring or firing (id.). Thus, even assuming that
a plaintiff could not prove that she was dismissed for a
discriminatory reason, she could still recover for other
differential treatment based on her gender (id.). Notably, the

A\Y

Second Circuit observed that “[e]ven a poorly-performing employee
is entitled to an environment free from sexual harassment” and
that poor performance would not excuse alleged sexual advances
and demeaning behavior (id.).

Therefore, while the Second Circuit applied the Bennett
burden-shifting test to that part of the claim alleging wrongful
termination, it declined to apply the framework to the alleged
sexual advances and subsequent demeaning conduct (id.). Instead,
drawing all reasonable inferences in the plaintiff’s favor, the
Second Circuit found that it could not conclude, as a matter of
law, that there was no causal connection between the rejections
of sexual advances and the supervisor’s subsequent demeaning

conduct.

Similarly, viewing the evidence in a light most favorable
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to Suri, we cannot conclude as a matter of law that Cirullo did
not tacitly condition the terms, conditions or privileges of
Suri’s employment on submission to his alleged sexual overture
and thereafter create a hostile work environment after she
rejected him. That behavior would not be petty or trivial.
Issues of fact exist for the jury as to whether Suri was treated
less well because of her gender, in violation of Administrative
Code § 8-107(1) (a) .

Accordingly, the order of the Supreme Court, New York County
(Donna M. Mills, J.), entered May 19, 2016, which, insofar as
appealed from as limited by the briefs, granted defendants’
motion for summary judgment dismissing the claims for employment
discrimination, sexual harassment, and hostile work environment
under the New York State and City Human Rights Laws, should be

modified, on the law, to deny the motion as to plaintiff’s claim
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under the City Human Rights Law in connection with her assertion
that she rejected her supervisor’s sexual overture and as a
result he subjected her to a hostile work environment, and

otherwise affirmed, without costs.

All concur except Friedman, JP.
and Kahn J. who dissent in part
in an opinion by Kahn, J.
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KAHN, J. (dissenting in part)

I would affirm the order of the Supreme Court in all
respects. In my view, plaintiff has failed to proffer evidence
sufficient to raise an issue of fact as to whether those actions
allegedly taken by defendants that form the basis of plaintiff’s
claims of hostile work environment and disparate treatment under
the New York City Human Rights Law (Administrative Code of City
of NY § 8-107[1][a]) (City HRL) were motivated by gender, race or
ethnicity discrimination. With regard to plaintiff’s conclusory
allegations of two incidents of defendant Cirullo’s complimenting
her on her appearance and one incident of touching, while I
believe that the behavior described in these alleged incidents is
certainly inappropriate, I also believe that these incidents do
not raise any issue of fact sufficient to defeat defendants’
motion for summary judgment as to plaintiff’s City HRL sexual
harassment claim. Furthermore, I do not agree with the majority
that three of plaintiff’s retaliation claims (claims four, seven
and eight), which she abandoned before the motion court and does
not raise before us, also allege separable claims of hostile work
environment and disparate treatment and, to that extent, should
survive defendants’ summary judgment motion. I do agree with the
majority, however, that the remainder of plaintiff’s claims were
properly dismissed. I therefore respectfully dissent in part, as
detailed below.

I. Statement of Facts

23



Except where indicated otherwise, the following facts are
uncontested. Defendant Grey Global Group, Inc. is a global
advertising and marketing agency. Plaintiff Rachana Suri, who
identifies herself as a “brown skinned woman of Indian descent,”
was employed by Grey from June 2004 until her termination on
April 27, 2010. Defendant Pasquale Cirullo was employed by Grey
beginning in March 2008 and, in September 2008, became
plaintiff’s supervisor.

Plaintiff began working for Grey in June 2004 as a business

analyst in its Financial Services Department at an annual salary

of $70,000. She subsequently received several promotions and
salary increases. In September 2005, she was promoted to
Financial Manager at an annual salary of $85,000. In November

2006, her annual salary increased to $89,000. In January 2007,
she was moved into Grey’s Information Technology (IT) Department
and promoted to Director.

In March 2008, plaintiff was invited to interview and apply
for the position of Project Manager of the Donovan Data Systems
(DDS) financial data management system which was to be
implemented by Grey. Plaintiff was interviewed by John Grudzina,
who was then Grey’s Executive Vice President, General Counsel and
Chief of Staff. He did not offer her the position, however, but
instead offered it to Cirullo. According to Grudzina, his
reasons for hiring Cirullo were that he was “wvery knowledgeable

about the DDS system,” “came very highly recommended” and “was
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directly involved in the negotiation of the DDS system.”

One month later, in April 2008, plaintiff was again
promoted, this time to the position of Vice President, which
office she held until her termination, and her annual salary
again increased, this time to $105,000. In July 2008, her annual
salary was raised to $115,000 and remained at that amount until
her termination in April 2010.

On September 1, 2008, Cirullo was promoted to Senior Vice
President and Director of Business Systems and thereafter became
plaintiff’s supervisor. According to plaintiff, on Cirullo’s
first day as Senior Vice President and as her supervisor, he
entered her office and, after a 5- to 10-minute work discussion,
Cirullo told plaintiff that she had beautiful hair. The
following day, Cirullo came into her office again and told her
that she had nice boots.

According to plaintiff, in November 2008,' she and Cirullo
attended a meeting with about six representatives of DDS. At the
beginning of the meeting, while plaintiff was seated at a

conference table with Cirullo seated directly to her right,

! The record is somewhat unclear as to the timing of these

three incidents. The personnel records and plaintiff’s
deposition testimony indicate that Cirullo’s two comments
allegedly occurred in early September 2008, immediately upon his
promotion, while the meeting incident took place two months
later. Plaintiff also testified and stated in her sworn
affidavit that the two comments occurred in October 2008, about a
week before the November 2008 meeting. In any case, it is
undisputed that none of the three incidents occurred after
November 2008.
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Cirullo touched plaintiff’s thigh, near her knee. He lightly

A\

squeezed her thigh for “[m]aybe a second or two.” He did not
caress her leg or otherwise move his hand on her leg, and he did
not look at her or say anything. She immediately moved her chair
away from him and made no eye contact with him throughout the
two-hour meeting. Plaintiff interpreted Cirullo’s touching her
as a sexual overture, especially in light of his previous
comments about her hair and boots.

Plaintiff has testified that the evening after the touching
incident, she spoke about the incident with a friend who did not
work at Grey, in the presence of her friend’s boyfriend. That
friend, in turn, introduced plaintiff to a person who worked in
human resources at the United Nations, with whom plaintiff also
discussed the incident. She has further stated that she also
spoke about the incident with another close friend and confidant
who is now deceased. Plaintiff has also stated that she
eventually spoke to her parents about what had occurred that day.
None of these individuals provided confirmation of such reports
on the record before us, however. Plaintiff neither discussed
the incident with Cirullo at any time nor reported it to anyone
else at Grey. As plaintiff acknowledges, Cirullo never touched
her again, and never made any sexual comments to her. In his own
testimony, Cirullo denied that he touched plaintiff at any
meeting, and did not recall giving her any compliments about her

appearance, although he conceded that he may have done so.
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According to plaintiff, over the course of the next 18
months, from November 2008 to April 2010, “Cirullo made my life
at Grey miserable” in the following respects. Cirullo had been

“very nice and outgoing” before the touching incident, but became

distant and less communicative afterward. He also subjected her
to a barrage of demeaning and negative treatment. Cirullo
dismissed her work and her ideas. He talked over her, scoffed at

her comments at meetings, publicly criticized her ideas, excluded
her from meetings that she had arranged for him and invaded her
privacy by snooping on her computer. Because Cirullo “set the
tone” in her department, its other employees, who had previously
respected her, felt at liberty to disrespect her. She
experienced disrespectful treatment not only from her fellow Vice
Presidents at Grey, but also from Grey employees who held a
lower-level position than her own. In addition, Cirullo stole
many of her ideas and presented them as his own, took her on and
off projects at will and threatened to harm her career if she did
not comply with his directives. Cirullo eventually removed her
from important projects and stopped talking to her altogether.
According to Michael Yarcheski, a colleague of plaintiff’s
at Grey, however, he had attended “[gluite a few” meetings with
plaintiff and Cirullo and observed that Cirullo was “cordial to
her.” According to plaintiff, she complained to Mandy Preville
Wellington, a former Grey employee who then worked in Grey’s

human resources department, “maybe ten times” in 2009 about the
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mistreatment she was receiving from Cirullo at Grey. Plaintiff
has stated that she spoke to Wellington as a personal friend and
not in her capacity as a Grey human resources employee, and does
not believe that any formal report of her complaints was made by
Grey’s human resources department as a result of her
conversations with Wellington. Wellington testified, however,
that she does not recall plaintiff ever speaking to her about
being mistreated or treated differently by Cirullo or any other
Grey employees, however. Moreover, a series of email messages
between Cirullo and plaintiff indicates a cordial relationship
between the two of them, although plaintiff discounts the email
messages as not representative of their relationship.

Cirullo further testified that plaintiff was not the only
Grey employee reporting to him that he put on and took off
projects, and that he also did this with other employees, male
and female, when they had completed one aspect of a given project
and when he thought that they would make a valuable contribution
to a given aspect of another project. He also stated that he
reassigned plaintiff at times when plaintiff’s knowledge was
redundant of that of other employees who were also working on the
same project and that he thought that her time would be better
spent on other projects.

According to plaintiff, Doug Livingston, who at the time was
head of the special projects group and who worked on a project

with plaintiff but was not her supervisor, also belittled her,
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and talked over and disagreed with her at meetings.

Plaintiff maintains that in March 2009 she complained to
Grudzina about Cirullo. Although plaintiff has not specified the
nature of her March 2009 complaint, she has testified that, on an
unspecified date, she went to Grudzina and told him that Cirullo
wasn’t inviting her to meetings, to which Grudzina responded that
he would talk to Cirullo. According to plaintiff, after she
complained to Grudzina, Cirullo invited her to two or three
meetings but then excluded her from meetings once again.

In May 2009, plaintiff made a formal complaint to a female
manager of Grey’s human resources department, who was neither
plaintiff’s manager nor her supervisor, about being mistreated
and disrespected by Cirullo and Livingston. She accused Cirullo
of asking her to perform such tasks as sending out electronic
meeting notices on his behalf, denying her the resources she
needed to do her work and giving her no idea of what was expected
of her. According to plaintiff, the human resources department
manager’s responses to her complaints were that “that’s how men

7

are,” “this is a male-dominated world” and that women “work twice
as hard as [men] do with less pay.” Three days after her
complaint to the human resources department manager, Cirullo
removed her from a work project to which she had been assigned
six weeks earlier. She then complained to Grudzina and the human

resources department manager about being removed from the project

and was told that her removal was Cirullo’s decision to make.
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Cirullo testified that, to the extent that plaintiff’s
complaint about lack of resources referred to her assigned task
of training Grey’s clients to use a computerized document
repository system, with the exception of one other Grey employee
with whom plaintiff was working at the time, she was the sole
resource, as she and her coworker were the only ones trained to
use the system and the only ones who could train others to use
it.

After plaintiff’s May 2009 meeting with the human resources
department manager, Cirullo met with the same manager, who told
him about plaintiff’s complaint about not knowing what was
expected of her. The manager suggested that Cirullo prepare a
job description for plaintiff. Cirullo did so, and met with
plaintiff to review the job description with her and to give her
an outline of her responsibilities. According to Cirullo,
plaintiff raised no objections or gquestions with regard to
designated responsibilities and did not tell Cirullo that she
needed any further resources to complete her designated tasks.

According to plaintiff, in October 2009, during a “terrorist
alert day,” she was pulled off the subway and searched, causing
her to be late for a meeting at work. When she arrived at work,
Cirullo commented that she should expect to be searched because
she was “dark.” Cirullo denied making any such comment.

In January 2010, Robert Walsh was hired as Grey’s Chief

Information Officer while the offices of other subsidiaries of
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WPP Group PLC, Grey’s parent company, were being consolidated
with Grey. Walsh was given the responsibility of determining how
to consolidate the IT teams of the various WPP companies into one
shared service, thereby eliminating overlap and duplication of
resources and staff. The Grey IT Department consisted of several
teams, including the Business Systems group, of which Cirullo was
the Project Director and plaintiff the Project Manager. At the
time, 10 to 15 employees worked in the Business Systems group.
Pursuant to the consolidation effort, 13 Grey IT Department
employees, including plaintiff, were dismissed as the result of
reductions in force in February, April and May 2010. All of the
terminated IT Department employees other than plaintiff were men,
and included Caucasians, Asians and Latinos. Plaintiff was the
only woman in the Business Systems group and was the only person
in that group who was selected for termination in the course of
the reductions in force.

Walsh testified that he decided to terminate plaintiff’s
employment without consulting Cirullo because he realized that
she was working only on a single project and that the company
needed to cut costs. He further testified that he did not know
much about the quality of her job performance, but thought that,
although she was capable of handling more work, she was not
working at full capacity. He further observed that she was not
asking to take on more work and did not seem like a “go-getter.”

Walsh included plaintiff in his list of employees to be
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terminated in the first round of layoffs in February 2010, but
Cirullo urged him to defer her termination until April 2010 to
allow her more time to finish her assigned tasks and to attempt
to complete the one project on which she was working at the time.
On the day of her termination, she was working on one aspect of
one project but could not complete it that day. According to
Cirullo, plaintiff was not replaced and no one took over her
assignment after her dismissal.

After plaintiff’s departure, Walsh hired two Caucasian men.
According to Walsh, one of those two men, who had worked at a WPP
subsidiary other than Grey, had been transferred to Grey by Walsh
to perform work comparable to that performed by Cirullo. That
man was placed in charge of oversight of Business Systems, a
responsibility which plaintiff had not had while employed at
Grey. The other of the two men, who had worked at yet another
WPP subsidiary, was transferred to Grey by Walsh in May 2010 to
“fix” the DDS system. That man replaced Cirullo as DDS Project
Manager after Walsh’s termination of Cirullo, which occurred in
December 2010.

In January 2011, plaintiff commenced the instant action,
alleging employment discrimination based on her gender, race
and/or ethnicity in violation of the State and City HRLs,
including claims for wrongful termination (claims nine and ten),
failure to promote (claims one and two) and disparate treatment

(claims five and six). Plaintiff also advanced a claim of
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creating a sexually, racially and/or ethnically hostile work
environment and sexual harassment in violation of the City HRL
(claim three). Defendants subsequently moved successfully for
summary judgment dismissing all of plaintiff’s claims.
II. Legal Standards

A. City HRL

The Court of Appeals has instructed that the City HRL must
be “construel[d] . . . broadly in favor of discrimination
plaintiffs, to the extent that such a construction is reasonably
possible” (Albunio v City of New York, 16 NY3d 472, 477-478
[2011]; see Administrative Code § 8-130[a] [“The [City HRL] shall
be construed liberally for the accomplishment of the uniquely
broad and remedial purposes thereof, regardless of whether
federal or New York state civil and human rights laws . . . have
been so construed”]; Administrative Code § 8-130[c] [“Cases that
have correctly understood and analyzed the liberal construction
requirement of subdivision a of this section and that have
developed legal doctrines accordingly that reflect the broad and
remedial purposes of [the City HRL] include [Albunio] . . .,
[Bennett v Health Mgt. Sys., Inc., 92 AD3d 29 (lst Dept 2011), 1v
denied 18 NY3d 811 (2012)] . . . and the majority opinion in
[(Williams v New York City Hous. Auth., 61 AD3d 62 (lst Dept
2009), 1v denied 13 NY3d 702 (2009)1"7]).

In order to succeed on a motion for summary Jjudgment

dismissing City HRL employment discrimination claims of wrongful
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termination, failure to promote and disparate treatment, the
moving defendant must establish that the evidence, viewed in the
light most favorable to the plaintiff, shows that no reasonable

jury could find the defendant liable “under any of the

4

evidentiary routes,” including the McDonnell Douglas framework

(see McDonnell Douglas Corp. v Green, 411 US 792, 802 [1973]) and
the “mixed motive” framework (see Williams, 61 AD3d at 78 n 27),
“by direct or circumstantial evidence” (Bennett, 92 AD3d at 41).

With respect to City HRL employment discrimination claims,
as our Court has explained:

“Under the McDonnell Douglas framework, a plaintiff
asserting a claim of employment discrimination bears
the initial burden of establishing a prima facie case,
by showing that she is a member of a protected class,
she was qualified to hold the position, and that she
suffered adverse employment action under circumstances
giving rise to an inference of discrimination. If the
plaintiff makes such a showing, the burden shifts to
the employer to show a legitimate, nondiscriminatory
reason for the employment decision. If the employer
succeeds in doing so, the burden then shifts back to
the plaintiff to prove that the reason proffered by the
employer was merely a pretext for discrimination”
(Hudson v Merrill Lynch & Co., Inc., 138 AD3d 511, 514
[1st Dept 2016], 1v denied 28 NY3d 902 [2016] [internal
citations omitted]).

With respect to a claim of violation of the City HRL, we
have cautioned:

“[The defendant’s] explanatory second set of facts
should not be relied on to negate the
plaintiff's prima facie case in the first instance,
but rather, seen as either: (a) the defendant’s
articulation through competent evidence of
nondiscriminatory reasons for its action (stage two
in the McDonnell Douglas framework); or (b) part of
the defendant’s ultimate effort to undercut the weight
assigned to the plaintiff's evidence and thus disprove
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the plaintiff's claim that it was more likely than not

that discrimination played a role in defendant’s

actions” (Bennett, 92 AD3d at 37).

Under the “mixed motive” framework, the first two stages of
the three-stage burden-shifting framework are the same as those
of McDonnell Douglas, but the plaintiff’s burden of proof in the
third stage is lessened. In a “mixed motive” analysis, “[t]he
question on summary judgment is whether there exist triable
issues of fact that discrimination was one of the motivating
factors for the defendant’s conduct” (Williams, ©61 AD3d at 78 n
27). Under this framework, “the employer’s production of
evidence of a legitimate reason for the challenged action shifts
to the plaintiff the lesser burden of raising an issue as to
whether the [adverse employment] action was motivated at least in
part by discrimination” (Melman v Montefiore Med. Ctr., 98 AD3d
107, 127 [1lst Dept 2012] [internal gquotation marks omitted]).

Under both the McDonnell Douglas and “mixed motive”
frameworks, however, on a claim of employment discrimination
under the City HRL, once the defendant has proffered
nondiscriminatory reasons for the challenged action, “the
plaintiff may not stand silent” (Bennett, 92 AD3d at 39).
Rather, “[t]he plaintiff must either counter the defendant’s
evidence by producing pretext evidence (or otherwise), or show
that, regardless of any legitimate motivations the defendant may
have had, the defendant was motivated at least in part by

discrimination” (id.). That burden may be satisfied by the
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plaintiff’s offering of “some evidence that at least one of the
reasons proffered by defendant is false, misleading, or
incomplete” (Cadet-Legros v New York Univ. Hosp. Ctr., 135 AD3d
196, 200 [1st Dept 2015] [internal quotation marks omitted]).
Only under “rare and unusual” circumstances should the
defendant’s production of evidence of a nondiscriminatory motive
prompt the court to return to the question of whether the
plaintiff made out a prima facie case for discrimination in the
first instance (Bennett, 92 AD3d at 40).

On a claim of sexually hostile work environment in violation
of the City HRL, a plaintiff must establish that she was
“Ytreated less well than other employees because of her gender’”
(Short v Deutsche Bank Sec., Inc., 79 AD3d 503, 505-506 [lst Dept
2010], gquoting Williams, 61 AD3d at 78). Such a claim may be
dismissed only if the claim amounts to the “truly insubstantial
case” in which the “defendant’s behavior cannot be said to fall
within the ‘broad range of conduct that falls between “severe and
pervasive” on the one hand and a “petty slight or trivial
inconvenience” on the other’” (Hernandez v Kaisman, 103 AD3d 1060,
114-115 [1st Dept 2012], quoting Williams, 61 AD3d at 80).

Although claims of hostile work environment in violation of
the City HRL are to be liberally construed in the plaintiff’s
favor, the City HRL is not a “general civility code” (Williams,
61 AD3d at 79 [internal gquotation marks omitted]). Accordingly,

in order for such a claim to survive a summary Jjudgment motion,
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the plaintiff must proffer “some evidence” that the defendant’s
adverse conduct toward the plaintiff had a discriminatory motive
(see Cadet-Legros at 200; Bennett at 45).

Claims of sexual harassment under the City HRL are based
upon allegations of “unwelcome sexual conduct - whether sexual
advances, requests for sexual favors, or other verbal or physical
conduct of a sexual nature” (Matter of Father Belle Community
Ctr. v New York State Div. of Human Rights, 221 AD2d 44, 50 [4th
Dept 1996], 1Iv denied 89 NY2d 809 [1997] [addressing State HRL
claims]). The City HRL does not differentiate sexual harassment
from other forms of gender discrimination, however. Indeed, as
we have explained in Williams, the City HRL has no express
provision for sexual harassment claims at all (see Williams at 75
[“"There is no ‘sexual harassment provision’ of the law to
interpret; there is only the provision of the law that proscribes
imposing different terms, conditions and privileges of employment
based, inter alia, on gender”]). Rather, in City HRL analysis,
“sexual harassment” is viewed as “one species of sex- or gender-—
based discrimination” (id.). However, our jurisprudence offers
no basis for any departure from the Father Belle definition in
identifying sexually harassing behavior. In short, sexual
harassment under the City HRL involves unwelcome verbal or
physical conduct of a sexual nature.

Thus, as we have stated in Williams, “the primary issue

in harassment cases, as in other terms and conditions cases, is
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whether the plaintiff . . . has been treated less well than
other employees because of her gender” (Williams, 61 AD3d at 78).
We have further observed that “[a]t the summary judgment stage,
judgment should normally be denied to a defendant if there exist
triable issues of fact as to whether such conduct occurred”
(id.). While a plaintiff need not demonstrate that the incidents
of an employer’s unwelcome sexual conduct were “severe and
pervasive” in order to establish an actionable claim of sexual
harassment under the City HRL, summary dismissal of a City HRL
sexual harassment claim is available to employers in “truly
insubstantial cases” where “the alleged discriminatory conduct in
question . . . could only be reasonably interpreted . . . as
representing no more than petty slights or trivial
inconveniences” (id. at 80).

With regard to the circumstances under which a corporate
employer may be held vicariously liable for the discriminatory
acts of its employees, the “City HRL imposes strict liability on
employers for the acts of managers and supervisors . . . where

‘the offending employee exercised managerial or supervisory
responsibility’” (McRedmond v Sutton Place Rest. & Bar, Inc., 95
AD3d 671, 673 [1lst Dept 2012], quoting Zakrzewska v New School,
14 NY3d 469, 479 [2010], guoting Administrative Code § 8-

107[13] [b][1]).
B. State HRL

This Court’s summary judgment review of State HRL employment
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discrimination claims is limited to McDonnell Douglas analysis
under binding Court of Appeals precedent (see Forrest v Jewish
Guild for the Blind, 3 NY3d 295, 305 [2004] [setting forth
McDonnell Douglas framework only]; Fletcher v Dakota, Inc., 99
AD3d 43, 52 n 2 [1lst Dept 2012] [“While we rely upon Forrest in
addressing plaintiff's State HRL claim (because that case
continues to be binding upon us in the context of State HRL
claims), we do not rely upon Forrest with respect to plaintiff's
City HRL claim”]).

ITII. Discussion

Plaintiff has delineated her claims of gender and
race/ethnicity employment discrimination as wrongful termination
(claims nine and ten), failure to promote (claims one and two)
and disparate treatment (claims five and six) in violation of
both the City and State HRLs. In addition, she advances a claim
of creation of a sexually, racially and/or ethnically hostile
work environment in violation of the City HRL and an apparent
claim of sexual harassment in violation of the City HRL (claim
three). Hence, I will address plaintiff’s claims as so
delineated.

At the outset, in order to determine whether plaintiff’s
claims were properly dismissed, a review of these claims under a
combined McDonnell Douglas and “mixed motive” evidentiary
framework analysis is consistent with our precedent (see e.g.

Hudson, 138 AD3d at 514-517). Beginning with the first stage of
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the inquiry, here, it is undisputed that plaintiff, who describes
herself as a “woman of Indian descent,” is a member of a
protected class; that she was qualified for the position she held
at Grey; that she suffered the adverse employment action of being
terminated from her position; and that she alleges that she was
denied a promotion, subjected to a hostile work environment, was
sexually harassed and received disparate treatment from that
accorded to Caucasian male employees, under circumstances that
give rise to an inference of gender or racial/ethnic
discrimination on defendants’ part. Thus, I would find that
plaintiff has met her burden of establishing a prima facie case
for all of her claims of employment discrimination. I now turn
to the next stage of the analysis, which is to ascertain whether
defendants have provided any nondiscriminatory explanation for
their actions as to each of plaintiff’s claims, and if so,
whether plaintiff has sufficiently responded with some evidence
to counter defendants’ explanation.

A. Wrongful Termination Claims (Claims Nine and Ten)

1. City HRL
With respect to whether defendants have proffered any
nondiscriminatory explanation for plaintiff’s termination, Walsh
testified that, without consulting Cirullo, he determined that
plaintiff should be among the employees terminated in the
reduction in force because she was working only on a single

project at that time and because Grey needed to cut costs.
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“There is no question that a reduction in force undertaken for
economic reasons 1s a nondiscriminatory basis for employment
terminations” (Hudson, 138 AD3d at 515). 1In addition,
unsatisfactory work performance is also a nondiscriminatory basis
for termination (id., citing Bennett at 45-46). Thus, defendants
have met their burden of providing nondiscriminatory explanations
for plaintiff’s termination.

Having determined that defendants have satisfied their
burden under the second stage of both evidentiary frameworks, I
now turn to the last stage of the inquiry, which is to determine
whether, under the McDonnell Douglas framework, plaintiff has
proven that the reasons proffered by defendants for her
termination were merely a pretext for discrimination against her,
or whether, under the lesser burden of the “mixed motive”
framework, plaintiff has raised an issue as to whether her
termination was motivated, at least in part, by discrimination.
As our Court has stated, in the face of nondiscriminatory
explanations for defendants’ actions, “plaintiff may not stand
silent” (Bennett, 92 AD3d at 39).

Here, in support of her argument that Walsh’s explanations
for her termination were a pretext for defendants’ discriminatory
motivation, plaintiff asserts that she was replaced by two
Caucasian men hired by Walsh after her departure. However,
Cirullo has testified that plaintiff was not replaced and that no

one took over her assignments. Indeed, on the day that plaintiff
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was terminated, she was working only on one aspect of a single
project. Moreover, the defense offered testimony that one of the
men to whom plaintiff refers had been transferred from another
WPP subsidiary to perform work comparable to Cirullo’s, not
plaintiff’s, including oversight of Business Systems, a
responsibility plaintiff did not have while working at Grey. The
other man to whom plaintiff refers had worked on DDS at another
WPP subsidiary and was hired by Walsh in May 2010 to “fix” the
DDS system. That man eventually replaced Cirullo, not plaintiff,
as DDS Project Manager. Plaintiff has not addressed any of this
evidence.

Furthermore, plaintiff has not controverted Walsh’s
testimony that he did not consult Cirullo in making the decision
to terminate plaintiff. There is no evidence that Cirullo’s
actions in pulling plaintiff off projects or any of the
mistreatment plaintiff allegedly suffered at the hands of Cirullo
was designed to create a pretext for plaintiff’s termination.
Collaboration between Cirullo and Walsh for the purpose of
creating a pretext for plaintiff’s termination is not supported
by the record, not only in light of Walsh’s uncontroverted
testimony that he did not consult Cirullo prior to deciding to
terminate plaintiff, but also in view of Cirullo’s uncontroverted
testimony that, upon learning that Walsh had placed plaintiff on
the list of employees to be terminated, he prevailed upon Walsh

to keep plaintiff on the job to allow her more time to attempt to
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finish her assigned tasks. Moreover, Walsh terminated Cirullo
just a matter of months after he terminated plaintiff. No
evidence has been presented casting doubt on Walsh’s testimony
that, at the time he was implementing the reduction in force, as
far as he knew, plaintiff was working only on a single project
rather than at full capacity. In any event, plaintiff has
presented no evidence suggesting that even a single reason given
by defendants for her termination is pretextual, i.e., “false,
misleading or incomplete” (Cadet-Legros, 135 AD3d at 200
[internal quotation marks omitted]).

Additionally, plaintiff does not dispute that 12 other
people, all men, were terminated from Grey’s IT department
following consolidation.

Although Grey could be found vicariously liable for any
discriminatory actions taken by Walsh and Cirullo with
respect to her termination, as both of them exercised
managerial or supervisory authority over plaintiff at all
relevant times (see Zakrzewska, 14 NY3d at 479-480; McRedmond, 95
AD3d at 673), plaintiff has failed to rebut the nondiscriminatory
reasons given for Walsh’s actions and Walsh’s assertion that
Cirullo was not involved in plaintiff’s termination. Accordingly,
I concur with the majority that this claim, brought against Grey
on a vicarious liability theory, does not survive defendants’
summary judgment motion.

2. State HRL
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Because plaintiff’s City HRL claim, notwithstanding the more
liberal analysis afforded to claims advanced under that law, does
not survive defendants’ summary judgment motion, a fortiori, its
State HRL counterpart also fails on summary judgment review.
Accordingly, I concur with the majority that this claim was
properly dismissed.

B. Failure to Promote Claims (Claims One and Two)

1. City HRL

With regard to whether defendants have proffered any
nondiscriminatory explanation for the failure to promote
plaintiff, Grudzina has stated that he hired Cirullo because he
was very knowledgeable about the DDS system, came highly
recommended and was directly involved in the negotiation of that
system. Plaintiff has made no showing that any of these
nondiscriminatory reasons for hiring Cirullo was pretextual.
Moreover, plaintiff has admitted that she has made no factual
allegations of discrimination against Grudzina.

Plaintiff claims that Grey’s discriminatory motive in
failing to promote her is demonstrated by Cirullo’s alleged
statements to her about his experience and his own later
dismissal by Walsh for poor managerial performance, both of
which, she claims, show that he was not as qualified for the
position as she was, and by his referral by a Caucasian man at
WPP to Grudzina, another Caucasian man. She contends that all of

these considerations give rise to an inference of gender, racial
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and/or ethnic discrimination. Her statement that Cirullo told
her that he was not qualified for the position constitutes
hearsay, and, in any case, does not establish discrimination on
Grey’s part, especially since Cirullo was already working in the
DDS system at the time. Moreover, in April 2008, one month after
plaintiff was passed over for promotion to the DDS manager
position, plaintiff herself was promoted to the position of Vice
President. Plaintiff’s argument that Cirullo’s referral by a
Caucasian male to another Caucasian male demonstrates a
discriminatory motive is speculative and conclusory. Thus, in
response to defendants’ motion, plaintiff has failed to raise a
triable issue of fact as to whether Grey’s denying plaintiff a
promotion was attributable, in whole or in part, to gender, race
and/or ethnic discrimination.

Moreover, plaintiff’s argument that the failure to promote
her is indicative of discrimination against her on Grey’s part is
undermined by the fact that in April 2008, one month after she
was passed over for the DDS project manager position, upon her
promotion to Vice President, her annual salary was increased to
$105,000, followed by an increase to $115,000 in July 2008.

Therefore, plaintiff’s claim of failure to promote in
violation of the City HRL fails under both the McDonnell Douglas
and “mixed motive” evidentiary frameworks. Accordingly, I
believe that the motion court correctly granted summary dismissal

of that claim.
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2. State HRL
Because plaintiff’s City HRL claim fails to survive the
summary judgment motion under a McDonnell Douglas framework
analysis, a fortiori, its State HRL counterpart also fails to
survive the motion under the same evidentiary framework.
Therefore, I concur with the majority that this claim, too, was
correctly dismissed.

C. Hostile Work Environment Claim (Claim Three)

Plaintiff alleges that defendants created a sexually,
racially and/or ethnically hostile work environment in violation
of the City HRL. Specifically, plaintiff asserts that the series
of incidents of alleged mistreatment she received from Cirullo
and other Grey employees for the 18-month period following the
alleged touching incident, i.e., from November 2008 to April
2010, during which Cirullo “made [her] life at Grey miserable,”
subjected her to a hostile work environment because of her
gender, race and/or ethnicity.

1. Sexually hostile work environment

On a claim of creation of a sexually hostile work
environment in violation of the City HRL, a plaintiff must
establish that she was “treated less well than other employees
because of her gender” (see Williams, 61 AD3d at 78, see also
Short v Deutsche Bank Sec., Inc., 79 AD3d at 505-506).

We addressed the subject of sexually hostile work

environment in Hernandez v Kaisman (103 AD3d 106 [1lst Dept

46



2012]1). 1In Hernandez, the defendant, a physician, sent a series
of sexually offensive email messages and repeatedly made sexually
offensive comments to his employees. In modifying the motion
court’s order granting summary dismissal of the plaintiffs’
claims to the extent of reinstating their claim of sexual
discrimination/sexually hostile work environment under the City
HRL, we found that the defendant’s comments and email messages
objectifying women’s bodies, including comments about the size of
one of his employee’s breasts and the size of another employee’s
buttocks, and exposing them to sexual ridicule clearly showed
that the defendant was creating a sexually hostile work
environment (id. at 115). Thus, in Hernandez, the facts
presented demonstrated that that case was not the “truly
insubstantial case” in which a defendant’s behavior amounts to no
more than “petty slights and trivial inconveniences” (id. at
115). Significantly for present purposes, the facts also clearly
showed that the defendant’s conduct was sexually and gender
motivated and, as such, supported the plaintiffs’ sexually
hostile work environment claim. Therefore, in Hernandez, denial
of the defendant’s summary judgment motion was required.

This case presents no such situation, however. To be sure,
the recurring mistreatment plaintiff allegedly received from
Cirullo and other employees at Grey over the 18-month period in
question was disrespectful and demeaning, far exceeding the

“petty slights and trivial inconveniences” found in truly
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insubstantial cases. There is no evidence, however, that in any
of the series of incidents of harsh mistreatment of plaintiff
that allegedly occurred during that time, “she was treated less
well than other employees because of her [gender]” (see Chin v
New York City Hous. Auth., 106 AD3d 443, 445 [1lst Dept 2013], 1v
denied 22 NY3d 861 [2014] [emphasis added]; Short, 79 AD3d at
505-506; williams, ©1 AD3d at 78), or that defendants’ conduct
was, even in part, sexually motivated (see Chin at 445). 1In
contrast to Hernandez, where each of the email messages and
comments in question had a sexually offensive component to it
that signaled the defendant’s intention to foster a sexually
demeaning work environment for women, the record in this case is
bereft of any evidence that any of the degrading incidents
described by plaintiff signaled a sexual or gender-based
motivation on the part of Cirullo or any other Grey employee.

However badly plaintiff was treated, in order for
plaintiff’s claim of sexually hostile work environment in
violation of the City HRL, which is not a “general civility code”
(Williams, 61 AD3d at 79 [internal quotation marks omitted]), to
survive a summary Jjudgment motion, plaintiff must proffer “some
evidence” that defendants’ adverse conduct was motivated by
gender or sexual discrimination (see Cadet-Legros at 200; Bennett
at 45). Here, plaintiff proffers no such evidence.

Furthermore, Cirullo provided nondiscriminatory explanations

for his actions, none of which are rebutted by plaintiff. With
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respect to plaintiff’s allegations that Cirullo put her on and
took her off projects, Cirullo explained that he also did this
with other employees, male and female, when they had completed
one aspect of a given project and when he thought that they would
make a valuable contribution to a given aspect of another
project. He further explained that he would reassign plaintiff
because at times plaintiff’s knowledge was redundant of that of
other employees who were also working on the same project and
that he thought that her time would be better spent on other
projects. He also stated that he did not provide her with
additional resources to aid her in training clients to use the
computerized document system because only plaintiff and one other
employee working with her were trained in the use of that system
and were the only ones who could train others to use it. With
regard to plaintiff’s complaint that she had to arrange meetings,
she has acknowledged that other people, including Cirullo, also
set up meetings and invited her to attend them.

Thus, plaintiff has proffered no evidence rebutting
Cirullo’s nondiscriminatory explanations for the conduct of which
she complains.

Notably, the uncontroverted record reveals that none of
plaintiff’s complaints to Grudzina or the human resources
department manager mentioned gender-based or sexually
discriminatory conduct, including her March 2009 complaint to

Grudzina about Cirullo which apparently concerned Cirullo’s
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failure to invite her to meetings; her May 2009 complaint to the
human resources department manager about Cirullo’s giving her the
task of sending out electronic meeting notices, not giving her
the resources she needed to do her job and not giving her any
indication of what was expected of her; and her subsequent
complaint to both Grudzina and the manager about Cirullo’s taking
her off a project three days after she made her prior May 2009
complaint to the manager.

Moreover, Cirullo has stated that after plaintiff met with
the manager of Grey’s human resources department and complained
about, among other things, not knowing what was expected of her,
Cirullo met with that same manager, who advised him to prepare a
job description for plaintiff. He did so and reviewed it with
plaintiff, giving her an outline of her responsibilities.
According to Cirullo, plaintiff voiced no objections or questions
with regard to her designated responsibilities and did not tell
Cirullo that she needed any further resources to complete her
designated tasks. Plaintiff does not dispute Cirullo’s
statement.

Furthermore, throughout the 18-month period in question,
plaintiff’s position as Vice President and her annual salary of
$115,000 remained unchanged, and there is no evidence that
Cirullo or anyone else at Grey took any steps to remove her from
that position or to decrease her salary. Indeed, it is

uncontroverted that when Walsh determined that plaintiff should
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be terminated in February 2010, Cirullo intervened and
successfully persuaded him to postpone her termination to April
2010. Cirullo’s intervention to forestall plaintiff’s
termination is inconsistent with plaintiff’s claim that Cirullo
actions were motivated by discrimination against her.

Thus, there is insufficient evidence to show that gender
discrimination played any part in Cirullo’s decisions or actions
over the course of the 18-month period in guestion.

2. Racially and/or ethnically hostile work
environment

With respect to that aspect of plaintiff’s claim alleging
that defendants created a racially and/or ethnically hostile work
environment, the sole evidentiary basis of that claim is
plaintiff’s statement that Cirullo once referred to her as
“dark.” That comment could just as reasonably be interpreted as
Cirullo’s commiserating with plaintiff, however, by commenting on
improper racial profiling by the police to explain to plaintiff
why she was pulled off the subway, and not reflective of any
racial or ethnic bias on his part.

Moreover, plaintiff proffers no evidence of any nexus
between Cirullo’s remark about her and the course of mistreatment
she allegedly endured. At most, Cirullo’s comment was a stray
remark which does not constitute evidence of discrimination (see
Godbolt v Verizon, N.Y. Inc., 115 AD3d 493, 494 [1lst Dept 2014],
1lv denied 24 NY3d 901 [2014]; Melman v Montefiore Med. Ctr., 98

AD3d at 125).
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Furthermore, Grey cannot be held liable for any
discriminatory actions taken against plaintiff during the 18-
month period in question by any Grey employees other than Cirullo
because, with the exception of Walsh, who played no role in the
course of mistreatment plaintiff allegedly endured, no other Grey
employee, including Doug Livingston, had any managerial or
supervisory authority over plaintiff (see Zakrzewska, 14 NY3d at
479-480; McRedmond, 95 AD3d at ©673).

Therefore, in my view, the motion court properly dismissed
plaintiff’s claim of creation of a sexually, racially and/or
ethnically hostile work environment in violation of the City HRL.

D. Sexual Harassment Claim (Claim Three)

To the extent that plaintiff alleges a sexual harassment
claim in connection with her hostile work environment claim, the
only unwelcome sexual conduct she alleges are the three alleged
incidents from the fall of 2008: Cirullo’s complimenting her hair
on his first day of work as Senior Vice President; his
complimenting her on her boots the following day; and his
touching of her thigh shortly thereafter, apparently during the
November 2008 meeting. As noted, Cirullo has denied the touching
incident.

Here, although plaintiff “may not stand silent” (Bennett, 92
AD3d at 39), she proffers no evidence that the alleged incidents
in question, the two compliments and the one touching incident,

amount to anything more than “petty slights” (see Williams, at
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80). Moreover, plaintiff does not support her contention that
these incidents amount to an overture by Cirullo that plaintiff
have a sexual relationship with him with “some evidence”
sufficient to raise a triable issue of fact (see Cadet-Legros at
200; Bennett at 45). Finally, there is no evidence that any
unwelcome sexual conduct was visited upon plaintiff from November
2008 to her departure in April 2010.

Although both plaintiff and the majority urge that we not
consider the three incidents in question in isolation, but in
connection with the incidents of mistreatment that occurred in
the 18-month period that followed, to do so in the context of
plaintiff’s third claim for relief would improperly conflate her
sexual harassment and hostile work environment claims. Further,
in advancing this argument, plaintiff is attempting to resurrect
her retaliation claims (claims four, seven, eight, eleven and
twelve), which, as previously noted, were dismissed by the motion
court without opposition from plaintiff, and have not been raised
on the present appeal (see discussion in § III.F, infra).

Therefore, to the extent that, in claim three, plaintiff
alleges a City HRL sexual harassment claim, I believe that the
motion court properly dismissed it.

E. Disparate Treatment Claims (Claims Five and Six)

I now turn to plaintiff’s claims of disparate treatment
motivated by gender and racial and/or ethnic discrimination on

defendants’ part.
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1. City HRL (Claim Six)

At the outset, plaintiff proffers no evidence that Caucasian
men or any other Grey employees whose race or ethnicity differed
from her own and who were similarly situated to her were better
treated by defendants than she was.

To the extent that the factual underpinnings of plaintiff’s
claim of disparate treatment in violation of the City HRL have
not already been addressed in our preceding discussion of
plaintiff’s wrongful termination and hostile work environment
claims, applying the Bennett burden-shifting analysis, which
remains applicable to plaintiff’s claims of City HRL
discrimination other than wrongful termination and has continuing
vitality in our Court’s jurisprudence (see Arifi v Central Moving
& Stor. Co., Inc., 147 AD3d 551, 551 [1lst Dept 2017] [applying
Bennett analysis to City HRL hostile work environment claim]; Ji
Sun Jennifer Kim v Goldberg, Weprin, Finkel, Goldstein, LLP, 120
AD3d 18, 25-26 [1lst Dept 2014] [City HRL retaliatory discharge
and gender/pregnancy discrimination claims]; Chin v New York City
Hous. Auth., 106 AD3d at 444-445 [City HRL retaliation and
hostile work environment claims], where, as here, no evidence is
presented to rebut any of defendants’ proffered nondiscriminatory
reasons for their actions, plaintiff’s discrimination claims must
fail (see Arifi, 147 AD3d at 551 [the plaintiff’s failure to
present any evidence of discriminatory animus in response to the

defendant corporation’s proffered nondiscriminatory reason for
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its actions was “fatal” to the plaintiff’s hostile work
environment claim, citing Cadet-Legros at 202; Bennett at 39-40];
see also Chin, 106 AD3d at 444-445 [upholding dismissal of City
HRL retaliation claim where the plaintiff employee failed to
raise an issue of fact as to whether nondiscriminatory reasons
proffered by the defendant authority for failing to promote her
were pretextual]). Neither does plaintiff proffer any evidence
that any negative treatment she allegedly experienced in the
course of her employment at Grey due to Cirullo’s or Walsh'’s
actions was “because of her gender” (see Short, 79 AD3d at 505-
506; williams, 61 AD3d at 78) or was motivated by race and/or
ethnicity discrimination.

Moreover, plaintiff’s claim of disparate treatment is
undermined by the fact that she received promotions and salary
increases while at Grey, rising from the position of business
analyst in its Financial Services Department at an annual salary
of $70,000 to the position of Vice President at an annual salary
of $115,000.

Therefore, in my view, this claim is not actionable under
either the McDonnell Douglas or the “mixed motive” evidentiary
framework and was properly dismissed by the motion court.

2. State HRL (Claim Five)

Because plaintiff’s City HRL claim fails to survive under

the McDonnell Douglas framework analysis, a fortiori, its State

HRL counterpart also fails to survive defendant’s summary
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judgment motion under the same evidentiary framework.
Therefore, I concur with the majority that this claim was
properly dismissed.

F. Retaliation Claims (Claims Four, Seven, Eight, Eleven
and Twelve)

None of plaintiff’s retaliation claims (claims four, seven,
eight, eleven and twelve) are properly raised on this appeal.
Plaintiff failed to respond to defendants’ motion as to those
claims before the motion court and did not move for reargument
upon that court’s dismissal of them. Accordingly, any challenge
to the dismissal of those claims is unpreserved on the record
before us.

Plaintiff’s mention in her appellate brief that defendants
“discriminated against [her] by subjecting her to disparate
treatment after she turned down Cirullo’s advance” also fails to
revive these claims here, as she neither mentions retaliation,
nor makes any causal link between this general and vague claim
and any specific actions of disparate treatment taken against her
by defendants. Plaintiff never develops or discusses this
argument further, either in her brief, nor by way of oral
argument. In sum, plaintiff has failed to raise her retaliation
claims on this appeal.

The majority opines that claims four is a properly presented
City HRL claim for a discriminatory hostile work environment, and
that claims seven and eight are properly presented as State and

City HRL claims for discriminatory disparate treatment. In doing
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so, the majority conflates these claims, which allege sexually
hostile work environment and disparate treatment, respectively,
as a result of plaintiff’s rejection of Cirullo’s alleged
advance, and which are clearly for retaliation, with the City HRL
discriminatory hostile work environment claim, which is
separately presented in claim three, and with the State and City
HRL disparate treatment claims, which are separately presented in
claims five and six, and I would so treat them. Accordingly, I
believe that Supreme Court properly dismissed claims four, seven
and eight in their entirety.

The majority’s reliance upon Ji Sun Jennifer Kim v Goldberg,
Weprin, Finkel, Goldstein LLP (120 AD3d 18 [1lst Dept 2014]) in
arguing that the temporal proximity of Cirullo’s alleged sexual
overture and his subsequent change in behavior toward her is
sufficient to demonstrate a causal connection between these two
alleged events is misplaced. In Kim, we upheld the plaintiff’s
claims of retaliatory discharge on summary Jjudgment review, based
in part upon our conclusion that the temporal proximity of the
second of the plaintiff’s two complaints of discriminatory
treatment in the workplace and her termination two months later
could be sufficient for a jury to find a causal connection
between them (id. at 25). Here, plaintiff makes no claim of
retaliation based on complaints of discrimination. And even
under the majority’s wview, the three incidents she cites in

support of her allegation that Cirullo’s conduct amounted to a
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sexual overture were temporally removed from the noxious
treatment she experienced and were unsupported by any evidentiary
nexus with Cirullo’s subsequent behavior towards her.

The view of the majority is that plaintiff’s mere conclusory
reassertion of being treated less well than other employees
because of her gender in response to defendants’ proffer of
evidence of nondiscriminatory explanations for their actions is
sufficient to defeat defendants’ motion for summary judgment. As
our jurisprudence following Bennett has consistently established,
however, where a defendant meets its burden on the motion by
showing that upon considering the evidence presented and “drawing
all reasonable inferences in plaintiff’s favor, no Jjury could
find the defendant liable under any of the evidentiary routes
[applicable to discrimination cases], . . . a plaintiff may
defeat summary judgment by offering ‘some evidence that at least
one of the reasons proffered by defendant is false, misleading
or incomplete’” (Watson v Emblem Health Servs., 158 AD3d 179, 183
[1st Dept 2018], quoting Bennett, 92 AD3d at 45; see Cadet-
Legros, 135 AD3d at 200).

By advancing its differing view in this case, the majority
is, in effect, virtually eliminating this established standard
for review of summary judgment motions in City HRL cases,
rendering it indistinguishable from that on review of CPLR
3211 (a) (7) motions to dismiss in such cases. Furthermore, the

majority is eliminating the relaxed requirement of Bennett and
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its progeny that a minimal evidentiary showing must be made by
the plaintiff to refute the defendant’s nondiscriminatory
explanations.

Adhering to our precedent, I would apply the Bennett
standard and find that here, plaintiff failed to proffer any
evidence of discriminatory conduct or motive in response to
defendants’ nondiscriminatory explanations for their treatment of
her. The record as presented fails to raise a material issue of
fact as to whether defendants' treatment of her was the product
of unlawful discrimination (cf. Watson, 158 AD3d at 183-185
[evidence of employer's failure to reasonably accommodate
employee's disability, refusal to acknowledge medical
documentation of her condition, and numerous emails containing
derogatory comments about her medical condition sufficed to raise

triable fact question of possible pretextual motive]).
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Accordingly, I would affirm the motion court in all
respects.

Order of the Supreme Court, New York County (Donna M. Mills,
J.), entered May 19, 2016, modified, on the law, and otherwise

affirmed, without costs.

Opinion by Moulton, J. All concur except Friedman, J.P. and
Kahn, J. who dissent in part in an Opinion by Kahn, J.

Friedman, J.P., Kahn, Kern, Oing, Moulton, JJ.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: AUGUST 2, 2018
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