At a Termof the Appellate Division of the Suprene
Court held in and for the First Judicial Department in
t he County of New York on August 24, 2018.

PRESENT: Hon. David Friedman Justice Presiding,
Barbara R. Kapni ck
Marcy L. Kahn
El |l en Gesner
Cynthia S. Kern, Justi ces.

In the Matter of a Proceedi ng under
Article 6 of the Fam |y Court Act.
Ni chol as Wayne Vitucci,

Petitioner,

- agai nst - M 4101
Docket No. V-08793-18/18A

Mehr ak Radparver
Respondent .

Respondent not her having noved for | eave to appeal fromthe
interimorder of the Fam |y Court, Bronx County, entered on or
about May 4, 2018, which continued an earlier order of custody
and visitation on consent by the Fam |y Court, Wstchester County
dated January 23, 2012, and a nodification order dated April 9,
2018,

Now, upon reading and filing the papers with respect to the
notion, and due deliberation having been had thereon,

It is ordered that the notion is denied inits entirety.
Al'l concur except Gesner, J., who dissents as follows:

GESMER, J. (dissenting)

| respectfully dissent and would grant petitioner's notion
for | eave to appeal the order of May 4, 2018, as it would be an
appropriate exercise of our discretionto do so (Famly G Act §
1112). First, the notion was unopposed, even though both the
father's attorney and the child' s attorney were served. Second,
to the extent that the notion is denied on the basis that the
Noti ce of Appeal was not timely, there is no indication of this
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in the record before us, and by denying the notion on that basis,
we deprive petitioner of the opportunity to show that it was
timely. Third, the May 4 order appears to be in derogation of
the nother's rights as the child's sole |egal custodian, in that
it directed the nother to enroll the child at a particul ar
school. Finally, the fact that a trial is scheduled to comence
on August 24 is not a reason to deny the notion, as the
commencenent of the trial will not necessarily give the nother

tinely relief.
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