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8389 Security Pacific National Bank, Index 22899/92
Plaintiff-Respondent,

-against-

Tracie Evans,
Defendant-Appellant,

Arnold Lepelstat, et al.,
Defendants.
_________________________

Tracie Evans, appellant pro se.

Belkin Burden Wenig & Goldman, LLP, New York (Magda L. Cruz of
counsel), for respondent.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Gerald Lebovits, J.), entered April 27, 2017, which

vacated and cancelled an order, same court (Sherry Klein Heitler,

J.), entered on or about February 27, 2007, reinstated an order,

same court and Justice, entered June 7, 2002, and a referee’s

deed of sale, and awarded CitiMortgage, Inc., as successor in

interest to the named plaintiff, $357,000, less any monies

defendant Tracie Evans had paid to nonparty Berkman, Henoch,

Peterson & Peddy, P.C. or into court after April 2007, affirmed,

without costs. 



On a prior appeal in this case, we held that a trial was

necessary to determine (1) “whether Citimortgage breached the

implied covenant of good faith by failing to confirm that its

[February 21, 2007] letter[], rather than the credit report, gave

an accurate account of defendant’s payment history” (62 AD3d 512,

514 [1st Dept 2009]), and, if that question were answered in the

affirmative, (2) “whether the erroneous credit report was the

cause of defendant’s inability to perform her obligations under

the settlement agreement” (id.).  On remand, after a nonjury

trial, the court answered both questions in the negative and

reinstated the transfer of title to CitiMortgage.  Upon

defendant’s appeal, we affirm.

Initially, we reject defendant’s contention that the trial

should have been adjourned.  Given that this action was commenced

in 1992 and that our prior decision remanding the matter for a

trial on the aforementioned issues was issued in May 2009, the

various Supreme Court Justices who handled this matter

providently exercised their discretion in declining to grant

defendant a further adjournment of the trial beyond January 31,

2017, the date on which the trial commenced.  According to

plaintiff – and not contradicted by defendant – the court told

defendant in April or June 2016 to obtain a lawyer by a date in

November 2016.  Thus, defendant had ample time in which to retain
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counsel before the trial actually began at the end of January

2017.

Turning to the merits of defendant’s claim, we perceive no

basis on which to disturb the trial court’s determination.  As

articulated by the Court of Appeals, the standard of review on an

appeal from a decision based on findings of fact, resting in

large measure on determinations of the credibility of witnesses,

made by the court after a bench trial, is as follows:

“[T]he decision of the fact-finding court should not be
disturbed upon appeal unless it is obvious that the
court’s conclusions could not be reached under any fair
interpretation of the evidence, especially when the
findings of fact rest in large measure on
considerations relating to the credibility of
witnesses” (Thoreson v Penthouse Intl., 80 NY2d 490,
495 [1992] [internal quotation marks omitted]; see also
e.g. D.S. 53-16-F Assoc. v Groff Studios Corp., 168
AD3d 611 [1st Dept 2019]; PSKW, LLC v McKesson
Specialty Ariz., Inc., 159 AD3d 599 [1st Dept 2018];
Rubin v George, 136 AD3d 447, 448 [1st Dept 2016];
LeGrand v Ganich, 122 AD3d 411 [1st Dept 2014]).

Supreme Court’s rejection of defendant’s claim — a claim based on

testimony not only lacking support in the contemporaneous

documentary evidence, but inconsistent with that evidence — more

than passes muster under this highly deferential standard.

This action, which seeks to foreclose the mortgage on

defendant’s Park Avenue South condominium, was commenced in
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1992.1  On January 11, 2007, the Court of Appeals dismissed, on

jurisdictional grounds, defendant’s appeal from this Court’s

affirmance of an order reinstating a judgment of foreclosure and

sale in favor of plaintiff (see 31 AD3d 278 [1st Dept 2006],

appeal dismissed 8 NY3d 837 [2007]).  Thereafter, although the

dismissal of the appeal apparently entitled plaintiff to proceed

with the foreclosure, the parties entered into a settlement

agreement, dated January 31, 2007, which afforded defendant the

opportunity to pay off the balance of her indebtedness if she

were able to obtain refinancing and close the transaction within

60 days, “time being of the essence.”  Ultimately, the time-of-

the-essence deadline under the settlement agreement was extended

to April 13, 2007.  To help defendant obtain new financing,

plaintiff issued “pay-off” letters confirming that it would issue

a full satisfaction of its mortgage “upon receipt of $880,000 in

bank or certified funds” on or before the prevailing due date.

Because defendant’s credit reports at the time inaccurately

stated that she was $65,000 in arrears on the mortgage and had

made 45 payments that were each four to six months late,

1Although the caption has not been amended, the action is
now being prosecuted by CitiMortgage, Inc., as mortgage servicer
and attorney-in-fact for Banker’s Trust Company of California,
N.A., the current holder of the mortgage.  For ease of reference,
we refer to CitiMortgage as “plaintiff.”
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plaintiff issued, in addition to the payoff letters, a letter,

dated January 29, 2007, attesting that “as of April, 2003, such

debt [on the mortgage] has not been in default and there are no

outstanding late fees and/or charges owed hereon from such date.” 

At defendant’s request, plaintiff subsequently issued a new

letter to similar effect, dated February 21, 2007, which stated:

“Please update [defendant’s] CitiMortgage Account . . .
to reflect that since April 2003, no payments to
CitiMortgage were due nor have any late charges or
arrears been assessed.  Please revise and correct
[defendant’s] credit report to reflect this information
and mark all payments since April 2003 as current with
no lates [sic] as well as removing the $65,000 arrears
listed thereon.”

Notwithstanding the foregoing efforts, defendant failed to

obtain the refinancing necessary to consummate the settlement

agreement by the adjourned deadline of April 13, 2007.  In

opposing plaintiff’s subsequent efforts to reinstate the judgment

of foreclosure, defendant argued that plaintiff had violated the

implied covenant of good faith and fair dealing by refusing

requests by potential new lenders for verification of the

corrective credit information in the aforementioned letters of

January 29 and February 21 (the corrective letters).  Although

Supreme Court rejected this argument, upon defendant’s appeal,

this Court reversed (see 18 Misc 3d 1123[A], 2008 NY Slip Op

50189[U] [Sup Ct, NY County 2008], revd 62 AD3d 512 [1st Dept
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2009]).  In reversing, we held that a trial was necessary to

determine (1) “whether [plaintiff] breached the implied covenant

of good faith by failing to confirm that its [corrective]

letters, rather than the credit report, gave an accurate account

of defendant’s payment history” (id. at 514), and, if that

question were answered in the affirmative, (2) “whether the

erroneous credit report was the cause of defendant’s inability to

perform her obligations under the settlement agreement” (id.).

On remand, after an interval of almost eight years, during

which there was another interlocutory appeal to this Court (148

AD3d 465 [1st Dept 2017]), the matter went to trial on January

31, 2017.  Only three witnesses testified: (1) defendant; (2) Tom

Trivisani, a mortgage broker who had attempted to assist her; and

(3) Andrew Roth, Esq., the attorney who had represented plaintiff

in this matter at the relevant time.  The attorney who had

represented defendant at the relevant time, David Worth, Esq.,

had passed away before trial.  Defendant was represented by

counsel at the trial.

Defendant testified that, while at her attorney’s office in

March 2007, she had listened to a speakerphone conversation

between her attorney (Worth) and plaintiff’s attorney (Roth), in

which Roth refused Worth’s request that plaintiff provide

verification of the February 21 letter to First Platinum Capital,
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the first potential lender to which defendant submitted an

application.  After the First Platinum loan failed to

materialize, Trivisani, who became involved in the matter in

April 2007, testified that he had found another lender (World

Savings Bank [WSB]) that was prepared to provide financing, but

that, when he called Roth at 5:30 p.m. on April 13 — the time-of-

the-essence due date — to request that similar verification be

provided to WSB, Roth refused and abruptly terminated the

conversation.  Roth testified that, given the passage of time, he

had no recollection of either of the foregoing alleged

conversations or of any verification issue having been raised

with regard to this matter.

The trial court found that defendant failed to sustain her

burden of proving either that plaintiff had breached the implied

covenant of good faith and fair dealing or that any such breach

was the cause of her failure to obtain new financing.  While it

found that defendant had testified credibly, the court was not

persuaded by her account of the alleged speakerphone conversation

between Worth and Roth in March.  The court emphasized that there

was no documentary evidence that any potential lender had

requested verification of the corrective letters; that a two-

page, single-spaced letter, dated March 30, 2007, from Worth to

Roth made no mention of any need for verification of the
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corrective letters; and that no such speakerphone conversation is

described in a 2007 affirmation by Worth included in the record.2 

In light of this lack of corroboration, the court appears to have

concluded that defendant most likely “misunderstood” the lawyers’

March speakerphone conversation.

The court’s finding concerning the March 2007 speaker-phone

conversation is strongly supported by Worth’s aforementioned

March 30 letter to Roth, which — while saying nothing at all

about a need to provide verification of the corrective letters —

does ask for issuance of a new payoff letter and for an extension

of the payoff deadline to April 13.  Plaintiff complied with both

of these requests.  In fact, it subsequently faxed Worth a new

payoff letter, dated April 3, that was drafted exactly as he had

requested, including the removal from the letterhead of a

notation that the letter came from plaintiff’s “Default Research

and Litigation” office.  Notably, the March 30 letter concludes

with the following statement of gratitude to plaintiff:  “Now

that this is finally near the end (and actually with a good

result for ‘everyone’), my client asked me to thank you and your

client for your help in getting this done.”  Needless to say, the

trial court was entitled to find this closing entirely

2Neither is any such speakerphone conversation described in
a 2007 affidavit by defendant included in the record.
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inconsistent with defendant’s claim that plaintiff was, at that

very time, preventing her from obtaining a new loan by refusing

to verify a letter that it had previously issued.

The court was also unpersuaded by the testimony of

Trivisani, the mortgage broker, concerning events in April 2007. 

Upon questioning by the court itself, Trivisani conceded that he

had not called Roth to request, on behalf of WSB, verification of

the corrective letters until 5:30 p.m. on Friday, April 13, 2007

— the very date to which the time-of-the-essence payoff deadline

had been extended.  The court did not credit Trivisani’s

testimony that he thought the transaction could still be closed

on the evening of April 13 after he had raised WSB’s alleged

verification request with plaintiff’s attorney for the first time

after the close of business that day.  Moreover, the alleged

post-close-of-business call was preceded by a letter that

Trivisani had faxed to Roth at 3:45 p.m. the same afternoon – a

document that said nothing about a need to verify the corrective

letters.  Trivisani’s April 13 fax letter to Roth reads in its

entirety as follows:

“The Evans loan has been approved with World Saving
Bank (Wachovia Bank).  We are now scheduling the exact
time of the closing but it will definitely close either
Monday afternoon or Tuesday at the latest depending on
the bank attorney’s schedule.  We need to receive your
wiring instructions and/or other payment instructions
for CitiMortgage Inc. and an updated payoff letter —
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the same as the one you had written on April 2, 2007.
“Please expedite this letter as it must be included in
the final package that is already prepared.

“Should you have any questions, please feel free to
call.”3

Beyond the lack of corroboration for Trivisani’s testimony,

the court found that his credibility was substantially impeached

by his having answered “no,” on a uniform residential loan

application he had filled out for defendant, to questions asking

— as of the date on which defendant and Trivisani signed the form

(April 10, 2007), during the pendency of this action — whether

defendant was “a party to a lawsuit” and whether she had

“directly or indirectly been obligated on any loan which resulted

in foreclosure, transfer of title in lieu of foreclosure, or

judgment.”4  Trivisani’s credibility was further impaired by his

admission that, although aware of this lawsuit, he had destroyed

his file on this matter.  The court also questioned why WSB, or

any potential lender, would have entrusted the task of verifying

the corrective letters to Trivisani, a mortgage broker whose sole

3Although the foregoing letter anticipates a closing the
following week, the payoff deadline under the settlement
agreement was never extended beyond April 13, the date of the
letter.

4The court noted that it considered Trivisani, as a
professional in these matters, and not defendant, to be
responsible for these misstatements.
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interest was in closing a deal.  In this regard, the court’s

findings are also supported by the consideration that any

potential lender presumably could have contacted plaintiff

directly for verification of the corrective letters, both of

which were signed by Lori Shipley-Joyce, an assistant vice

president in plaintiff’s default research and litigation

department at its office in Frederick, Maryland.  If verification

of the corrective letters were required, it is not apparent why a

lender would have had the request made on its behalf either by

defendant’s attorney or by a mortgage broker.  Nor is it apparent

why a lender would have directed the verification request to

Roth, plaintiff’s outside counsel in this litigation, rather than

to the relevant desk at plaintiff’s offices.

With regard to causation, the court found that, even if

Trivisani’s testimony were credited, Roth’s refusal to furnish

WSB with verification could not have been the cause of 

defendant’s failure to obtain refinancing by the April 13 time-

of-the-essence deadline.  The court reached this conclusion based

largely on the timing of the events in question.  Specifically,

the application for the WSB loan was not signed until April 10,

and — even more tellingly — Trivisani, by his own account, had

not asked for such verification until after the close of business

on April 13.  In short, Trivisani’s efforts, as he described
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them, simply came too late to have brought about a closing by the

due date.

Besides the tardiness of Trivisani’s alleged request for

verification, there is, on this record, substantial reason to

doubt that defendant would have been able to obtain a new loan in

any event.  Defendant did not call a witness from any potential

lender to testify, nor did she offer into evidence any document

from a potential lender indicating that a new mortgage would be

forthcoming, so long as the corrective letters were verified. 

Moreover, the title report on the condominium reflected liens

based on debts owed to creditors other than plaintiff, as

discussed in Worth’s March 30 letter. 

In view of the foregoing, even if reasonable disagreement

with the trial court’s findings is possible, it cannot be said

that those findings are so contrary to the weight of the

evidence, or so obviously inconsistent with “any fair

interpretation of the evidence” (Thoreson, 80 NY2d at 495), as to

warrant reversal.  Indeed, even without regard to the deferential

standard of review, the court’s findings of fact are, in our

view, the most reasonable interpretation of the record.  With

regard to the credibility of Trivisani, in particular, that the

dissent is unaware of his having had a “motive to lie” does not

mean that the fact-finding court was bound to credit his
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testimony simply because plaintiff’s sole witness (whose memory

of events 10 years in the past had understandably faded) did not

directly contradict his account of their alleged conversation of

April 13.  The lack of documentary corroboration for Trivisani’s

testimony about his interaction with Roth on April 13, 2007 (even

from the fax Trivisani sent to Roth that very day), the troubling

misstatements he transcribed and endorsed on defendant’s loan

application, and his dubious claim that he had raised the

verification issue with plaintiff for the first time at the close

of business on the Friday payoff deadline (apparently with the

expectation that it would be extended to the following Monday or

Tuesday) — all of this provides ample support for the court’s

rejection of Trivisani’s testimony.  Moreover, the dissent does

not address the court’s finding that, even if plaintiff refused

to verify the corrective letters, it was not any such conduct by

plaintiff but defendant’s tardiness — her failure to sign a loan

application to WSB until three days before the deadline, and her

broker’s failure to ask for verification until the close of

business on the date of the deadline itself — that was the cause

of defendant’s failure to obtain a new loan.

All concur except Renwick and Manzanet-
Daniels, JJ. who dissent in a memorandum by
Manzanet-Daniels, J. as follows:
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MANZANET-DANIELS, J. (dissenting)

I would vacate the money judgment in CitiMortgage’s favor. 

I accordingly dissent.

Defendant attempted to refinance her apartment in accordance

with a settlement agreement between the parties, but alleged that

she was hindered in doing so because of an admittedly incorrect

credit report that erroneously listed that she had made late

payments on 45 occasions and was in arrears of $65,000.  Although

CitiMortgage issued a corrective letter, it was contended that

the information in the letter needed to be verified because it

conflicted with the information in the credit report.  In a

previous decision, we remanded for consideration of two

questions:  whether CitiMortgage breached the implied covenant of

good faith by failing to confirm that its letters, as opposed to

the credit report, accurately reflected defendant’s payment

history; and whether the erroneous credit report was the cause of

defendant’s inability to perform her obligations under the prior

settlement agreement.

The trial court’s answers to the questions posed in our

prior decision are against the weight of the evidence (see

generally Matter of Allen v Black, 275 AD2d 207, 209 [1st Dept

2000]; De Mayo v Yates Realty Corp., 35 AD2d 700, 701 [1st Dept

1970], affd 28 NY2d 894 [1971]).  Although the court found
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defendant to be “honest and accurate,” it disregarded her

testimony that in early March 2007, she was present when David

Worth (her then attorney, who has since passed away) told Andrew

Roth (CitiMortgage’s attorney) that someone would call him to

verify CitiMortgage’s February 21, 2007 letter.  Roth refused to

confirm or verify that the CitiMortgage letter, as opposed to the

credit report, contained the accurate account of defendant’s

payment history.  

After numerous attempts to obtain financing fell through,

defendant in early April 2017 contacted Thomas Trivisani, a

registered mortgage broker.  Trivisani informed defendant that

World Savings Bank was interested in giving her a mortgage loan

for her apartment.  While the court had doubts about Trivisani’s

testimony, he did not stand to gain financially from the

transaction and had no motive to lie.1  Unlike Roth, Trivisani

was familiar with the mortgage approval process, having done some

257 closings.  Trivisani testified that the underwriter for World

Savings Bank required specific verifications, including bank

statements and credit reports.  Equifax was charged with

verifying the information in defendant’s credit report, but the

credit bureau never received a response from plaintiff.  The

1Trivisani closed his business in 2009 following the
financial crisis.
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underwriter then appealed to Trivisani for assistance in

obtaining verification of the CitiMortgage letter.  Trivisani

testified that he called Roth at approximately 5:30 p.m. on April

13, 2007.  According to Trivisani, Roth refused to verify the

Citimortgage letter, maintaining that the letter sufficed and he

had no obligation to verify anything.    

Roth – plaintiff’s sole witness – did not contradict either

defendant or Trivisani; he simply did not remember what had

happened some 10 years earlier.2  When he became aware of

problems with defendant’s credit report, he testified that he

took no action to notify any credit agencies.  He did not recall

speaking to anyone from Equifax.  Yet he was aware that if

defendant failed to close by April 13, she would be in breach of

the settlement agreement.  On April 16, Roth sent a letter to

defendant’s attorney informing him that she was in breach of the

settlement agreement.

The evidence showed that the erroneous credit report was the

reason defendant could not fulfill her obligations under the

2Roth knew little about the closing process.  He testified
that although he was a lawyer, he did not do mortgage closings
and “[was] not sure [he] kn[e]w what a mortgage is.”  
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settlement agreement; indeed, no other reason has ever been

shown.  Had defendant been able to refinance her apartment within

the court-imposed deadline, she would not now face the forfeiture

effected by the majority’s ruling.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  AUGUST 13, 2019

_______________________
CLERK
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Renwick, J.P., Richter, Gesmer, Kern, Singh, JJ.

9150 In re Gary Graves, Index 151403/16
Petitioner-Appellant,

-against-

The City of New York, et al.,
Respondents-Respondents.

- - - - -
Center for Community Alternatives, 
College and Community Fellowship, 
Community Service Society of New York, 
The Fortune Society, Legal Action 
Center, The Legal Aid Society, Legal 
Services NYC, Mobilization for Justice, 
Inc. and Youth Represent,

Amici Curiae.
_________________________

An appeal having been taken to this Court by the above-named
appellant from an order of the Supreme Court, New York County
(Carol Robinson Edmead, J.), entered on or about September 5,
2017,

And said appeal having been argued by counsel for the
respective parties; and due deliberation having been had thereon,
and upon the stipulation of the parties hereto dated May 21,
2019,

It is unanimously ordered that said appeal be and the same
is hereby withdrawn in accordance with the terms of the aforesaid
stipulation.

ENTERED:  AUGUST 13, 2019

_______________________
CLERK
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Friedman, J.P., Renwick, Kapnick, Kahn, Oing, JJ.

9278 Deivys Carela, et al., Index 152588/15
Plaintiffs-Appellants,

-against-

New York City Transit Authority,
Defendant-Respondent.
_________________________

Aaronson Rappaport Feinstein & Deutsch, LLP, New York (Elliott J.
Zucker of counsel), for appellants.

Lawrence Heisler, Brooklyn (Timothy J. O’Shaughnessy of counsel),
for respondent.

_________________________

Order, Supreme Court, New York County (Lisa A. Sokoloff,

J.), entered June 6, 2018, which granted defendant’s motion for

summary judgment dismissing the complaint, unanimously reversed,

on the law, without costs, and the motion denied.

Defendant failed to establish its prima facie entitlement to

judgment as a matter of law, in this action where plaintiff

Deivys Carela alleges that he was injured when, while descending

stairs in a subway station, he slipped and fell on a discarded

Metrocard.  Although the cleaner on duty in the station testified

he was given a Cleaners Manual and a written cleaning schedule,

evidencing that defendant had a “rational means for dealing with

the problem” of strewn MetroCards on the stairwell of train

stations, the cleaner conceded that he could not recall whether

he had deviated from his usual work schedule on the date of
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plaintiff’s accident and he did not have an independent

recollection of when the staircase was last cleaned or inspected

prior to the accident (Savio v St. Raymond Cemetery, 160 AD3d

602, 603 [1st Dept 2018]; cf. Harrison v New York City Tr. Auth.,

94 AD3d 512, 513-514 [1st Dept 2012][noting there that the

station cleaner testified that she “remembered cleaning the

station completely pursuant to her usual routine on the day of

the accident”])).

Because defendant did not establish its prima facie

entitlement to summary judgment, the burden never shifted to

plaintiff to establish how long the condition existed (Savio v

St. Raymond Cemetery, 160 AD3d at 603, citing Sabalza v Salgado,

85 AD3d 436, 438 [1st Dept 2011]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  AUGUST 13, 2019

_______________________
CLERK
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Friedman, J.P., Renwick, Kapnick, Kahn, Oing, JJ.

9280- Index 651878/15
9281 In re Rubin Films LLC, 

Petitioner-Respondent,

-against-

Amitav Kaul, et al.,
Respondents-Appellants.
_________________________

The Stolper Group, LLP, New York (Michael Stolper of counsel),
for appellants.

Wachs & Associates, Larchmont (Stuart Wachs of counsel), for
respondent.

_________________________

Appeal from order, Supreme Court, New York County (Erika M.

Edwards, J.), entered on or about January 5, 2018, which granted

petitioner’s motion fixing legal fees as costs against

respondents’ attorney Michael Stolper, Esq., deemed an appeal

from the judgment, same court and Justice, entered April 3, 2018

(CPLR 5520), in the amount of $10,653.68 against Stolper, and, as

so considered, said judgment unanimously affirmed, with costs. 

Order, same court and Justice, entered on or about January 5,

2018, which granted petitioner’s motion to punish respondents for

civil contempt and denied respondents’ motion to vacate or

confirm a June 29, 2015 arbitration award, unanimously affirmed,

with costs.

There is no basis to disturb the sanctions awarded against
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Stolper for frivolous motion practice (see 22 NYCRR 130-1.1[a]).

Nor did respondents provide a basis for either vacating or

confirming the arbitrator’s award (see CPLR 7511; Matter of

Isernio v Blue Star Jets, LLC, 140 AD3d 480 [1st Dept 2016]). 

Respondents’ arguments designed to collaterally attack the

underlying injunction order will not be entertained (see Board of

Directors of Windsor Owners Corp. v Platt, 148 AD3d 645 [1st Dept

2017], lv dismissed 30 NY3d 986 [2017]).  

We have considered respondents’ remaining contentions and

find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  AUGUST 13, 2019

_______________________
CLERK
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SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT, 

John W. Sweeny, Jr., J.P.
Sallie Manzanet-Daniels
Judith J. Gische
Peter Tom
Peter H. Moulton, JJ.

 7798-
 7798A

Index 650018/15

________________________________________x

Waldemar Biaca-Neto, et al.,
Plaintiffs-Appellants,

-against-

Boston Road II Housing Development
Fund Corporation, et al.,

Defendants-Respondents.
________________________________________x

Plaintiffs appeals from the judgment of the Supreme Court, New 
York County (James E. d’Auguste, J.), entered
May 7, 2018, dismissing the action, and from
the order of the same court and Justice,
entered April 5, 2018, which denied
plaintiffs’ motion for partial summary
judgment as to liability on the Labor Law §
240(1) claim and granted defendants’ motion
for summary judgment dismissing the
complaint.



Law Offices of Lawrence P. Biondi, Garden
City (Lisa M. Comeau and Lawrence B. Biondi
of counsel), for appellants.

Kaufman Borgeest & Ryan LLP, Valhalla
(Jacqueline Mandell and Rebecca Barrett of
counsel), for respondents.
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TOM, J.

The main focus of our appellate review addresses where to

locate the boundaries of a defendant’s responsibilities under

Labor Law § 240(1) when a worker is injured upon exiting a

scaffold by an impermissible means when a safe mode of exit is

readily available.  The record evidence amply supports the motion

court’s conclusion that defendants cannot be held liable for

plaintiff Waldemar Biaca-Neto’s (plaintiff) injuries under the

Scaffold Law.

Plaintiff was employed by nonparty subcontractor Advance

Contracting Solutions LLC (ACS).  The property owners were the

defendants Boston Road Housing entities, which hired defendant

Mountco Construction and Development Corp. as general contractor,

which hired ACS to undertake concrete and masonry work. 

Plaintiff’s tasks included assembling scaffolds.  At the time of

the accident, plaintiff and a coworker, Fabio DeSilva, were

working on the assembly of an exterior scaffold at the seventh-

floor level of the building being constructed.  The platform of

the scaffold was reached by a scaffold staircase, which plaintiff

used on the morning of his accident, and a worker could also

ascend and descend the scaffold by means of a hoist.  Plaintiff

wore a lifeline attached to a harness to protect him from falls,

and the perimeter of the scaffold was enclosed by protective
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framing and basketing to catch any falling objects.  No evidence

was submitted to establish that the scaffold was improperly

constructed or that necessary safety devices were unavailable.

Plaintiff’s supervisor, Leandro Andrade, testified that the

interior of the building was easily reached by a worker

descending the scaffold staircase, then ascending interior

stairways to whichever level inside the building was the

destination.  Mario Condeza, Mountco’s assistant project

superintendent, who regularly performed walk-throughs at the

project, testified that window cuts on the building were

designated as safety control zones where workers were not

allowed, absent permission from a work site safety manager, and

that workers specifically were not allowed to enter the interior

of the building from a scaffold through a window but, rather,

were supposed to descend the scaffold staircase and enter the

building.  Condeza further testified that he was unaware of

workers using such a shortcut and that any worker who climbed

through a window would have been removed from the job site. 

Moreover, he testified, he had heard the daily site safety

manager, Charles Weissman, during a weekly site safety meeting,

give an instruction that workers were not to enter the building’s

interior through any window opening.

Plaintiff was injured while on the scaffold on September 3,
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2014.  His account as to how this occurred changed over time, and

his version on appeal is refuted by both documentary and

testimonial evidence.

DeSilva, plaintiff’s coworker, testified that Andrade

directed from inside the building that he wanted plaintiff and

DeSilva to work on the other side of the building.  Rather than

descending the scaffold staircase or descending by the hoist,

DeSilva climbed onto the scaffold’s frame to enter through the

window cut-out, which was about two steps above the frame of the

scaffold.  When DeSilva was inside the building he heard

plaintiff call out.  He then observed plaintiff standing on the

metal scaffold frame that DeSilva had just used to enter through

the window cut-out.  Plaintiff told him that he had “popped” his

shoulder in pulling himself up the scaffold in order to follow

DeSilva through the window.  Andrade and DeSilva helped plaintiff

through the window cut-out, then down to the office.  Since

plaintiff was not conversant in English, DeSilva related to

Michelle Miller at the office that plaintiff had injured his

shoulder by pulling himself up on the scaffold.  Miller included

the statement in the incident report, and DeSilva signed it.  The

statement, related from plaintiff through DeSilva, explained: “I

was passing [through] scaffold [,] reached up to hold scaffold

and my arm popped.  The same thing happened to my left shoulder a
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while ago.”  The report identified Andrade and DeSilva as

witnesses.  Miller’s own report documented that plaintiff “came

into trailer with Leandro Andrade and advised me as he was

walking passing [sic] [through] scaffold he reached his arm out

and his shoulder popped and he could not move it.  I asked him if

he fell, was carrying anything heavy and he said no.”  Eoin

O’Mahoney, a construction supervisor, testified that he was with

Miller when plaintiff and Andrade reported the incident.  He

heard Andrade, interpreting into English for plaintiff, relate to

Miller that plaintiff injured his right shoulder when he reached

for a bar on the scaffold to enable him to enter through the

window cut-out.  O’Mahoney also confirmed that when Miller asked

whether plaintiff fell, Andrade, responding for plaintiff,

answered in the negative.

Andrade testified that plaintiff related to him after the

incident that when he reached up to hold onto a bar on the

scaffold with the intent of climbing through the window cut-out,

he pulled his right shoulder out of its socket, but that

plaintiff had not claimed to have fallen.  Andrade testified that

he had never advised workers to enter the building interior

through a window cut-out.

The September 6, 2014 site safety log compiled by Weissman

documented that “ACS laborer reportedly reinjured a dislocated
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shoulder” - again, no fall.  The September 8, 2014 accident

report prepared by Condeza related that “one of the ACS

Construction laborer[] installing scaffolding dislocated his

shoulder and went to the hospital . . . . ”  Emergency room

documentation related plaintiff’s explanation that he had been

“pulling something heavy off of a shelf,” causing a dislocation

of his right shoulder and that he “popped” his own shoulder back

into place after which he walked around.  The September 23, 2014

workers’ compensation form reflected that plaintiff dislocated

his right shoulder “while moving from scaffold into building.” 

Plaintiff’s subsequent theory before the motion court was

that he climbed onto the scaffold frame in order to enter the

building through the window cut-out and that he fell backwards

and suffered injuries to his spine and shoulders, eventually

requiring spinal fusion and incapacitating him from work.

Plaintiff gave this version of the accident during his

deposition.  He described the platform of the scaffold as three

side-by-side 5-foot-wide platforms totaling 15 feet in width,

with the scaffold framing continuing well above the platform. 

The steel beam securing the scaffold to the building was seven

feet above the platform.  A protective wooden railing formed the

perimeter of the scaffold.  The steel beam was about two feet

above the bottom of the window cut.  Describing himself as five
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feet, eight inches, plaintiff testified that the bottom of the

window was about three or four feet above his head. 

Plaintiff claimed that Andrade directed him and DeSilva to

work in the back of the building since the “brick guys” would be

using the scaffold, and, following DeSilva, he climbed onto the

beam from the frame around the scaffold to enter the building

through the window.  He knew that he was not supposed to enter

the building from the scaffold through the window.  Before the

accident, he was wearing a lifeline, which he took off in order

to climb up onto the beam.  Plaintiff claimed that he slipped as

he stepped from the beam to the window and fell onto the

platform, hitting his head and dislocating his shoulder.  He also

claimed that there had been some oil, which he had used to

lubricate the screws when assembling the scaffold, on the beam,

without, however, claiming that he slipped on the oil.  DeSilva,

by contrast, testified that he had not observed any oil on the

scaffold.

Plaintiff’s deposition testimony that his injuries were

caused by a fall is contradicted by his earlier statements made

to coworkers immediately after the incident and recorded in

various reports of the accident including the accident report,

emergency room report and plaintiff’s workers’ compensation form. 

When asked why the emergency room medical records reflected that
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plaintiff had only right shoulder pain whereas he was claiming

additional injuries and pain, he professed to be surprised, since

a neck collar had been placed on him and he was given morphine.

The dissent, conceding that plaintiff’s statements as

recounted by several other people and recorded in various reports

of the accident appear to contradict his deposition testimony,

nevertheless concludes that the contradictions are reconcilable,

and attempts to reconcile them.  I disagree.  To the extent

plaintiff attempts to construct a counter narrative of how he

sustained his injury, I reject it.  Plaintiff’s new contradictory

testimony should not be considered in deciding this summary

judgment motion (see Caraballo v Knightsbridge Apt. Corp., 59

AD3d 270 [1st Dept 2009]; Capraro v Staten Is. Univ. Hosp., 245

AD2d 256 [2d Dept 1997]).  In any event, missing from plaintiff’s

narrative even as modified, aside from an ambiguous unsupported

intrusion of oily screws having little apparent connection to the

alleged fall, is any evidence of any demonstrable defect in the

scaffold itself or that plaintiff’s alleged injuries were related

to unavailable safety devices, the pertinent factors for

determining Labor Law § 240 liability (see Narducci v Manhasset

Bay Assoc., 96 NY2d 259 [2001]). 

The dissent’s contention that we, the majority, and Supreme

Court, have ignored a coworker’s claim that he observed
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plaintiff’s fall and that we are not considering a factual issue,

is addressing a matter that is not relevant in terms of the

requirements for finding liability under section 240.  A fall or

an injury on a scaffold by itself does not automatically

implicate section 240 liability.  To invoke section 240, an

appropriate safety device must be lacking or defective, thereby

exposing workers to elevation-related risks, and must have

proximately caused the worker’s injuries (Ross v Curtis-Palmer

Hydro-Elec. Co., 81 NY2d 494, 500-501 [1993]; Nieves v Five Boro

A.C. & Refrig. Corp., 93 NY2d 914 [1999]).  As noted, plaintiff

testified that he fell while, on his own volition, trying to

climb the frame of a non-defective scaffold, which does not

establish Labor Law § 240 liability.

Even if plaintiff’s present account of the accident is

accepted at face value, it does not avail him, because it fails

to connect to any defect in a required safety device. 

Plaintiff’s decision to climb onto a beam seven feet above the

platform to enter an interior location where he was not working

by a means he conceded he knew was inappropriate, when the

obvious, safe and compliant means of egress was the scaffold’s

stairway, which he himself had assembled, did not implicate Labor

Law § 240.

The dissent contends that because workers might have climbed

10



through the window openings, a safety device was required to

allow them to do so safely.  This sidesteps the record evidence

that workers were prohibited from doing so.  The dissent thus

proposes that, in effect, a defendant must anticipate that a

worker will disobey instructions and accordingly must undertake

to provide additional precautions to safely facilitate the

prohibited conduct.  Labor Law § 240(1), which imposes safety

requirements to protect workers exposed to elevation-related

risks within the scope of their employment, imposes no such

obligation on owners and general contractors [or defendants].  As

a practical matter, such a non-statutory obligation would be

unreasonably open-ended, requiring defendants to anticipate and

address any number of potential areas of what must be seen as

misconduct by workers, and then imposing strict liability should

any be overlooked.

In any event, the short-cut taken by plaintiff was not

overlooked - it was prohibited specifically because it presented

dangers that were outside the scope of the assigned tasks, and

alternative, safe, modes of access and egress were available. 

Felker v Corning Inc. (90 NY2d 219 [1997]) and Orellano v 29 E.

37th St. Realty Corp. (292 AD2d 289 [1st Dept 2002]), which

address the inadequacy of a safety device protecting a worker who

was overreaching from a ladder to, respectively, paint and
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install a light fixture, do not support the dissent’s point with

respect to the facts of this case.  Nor does the dissent’s

reliance on Hernandez v Argo Corp. (95 AD3d 782 [1st Dept 2012]),

where the configuration of the scaffold assigned to the worker

required him to regularly cross an open and unguarded three-foot

gap in the scaffold.  Plaintiff stepped outside of his assigned

work when he unhooked his safety harness and climbed up on the

scaffold frame to enter through the window opening in violation

of work rules, for the sake of saving the few minutes that would

be expended by using the safe and proper access devices.  Whether

or not he did so knowledgeably or was simply following another

worker is not a valid basis to attribute responsibility to the

defendants.  Nimirovski v Vornado Trust Co. (29 AD3d 762 [2nd

Dept 2006]), cited by the dissent, where the scaffold on which

the worker stood was inadequate to withstand the shock of a

falling object, causing it to shake and the worker to fall, is

similarly inapposite both factually and legally.

Plaintiff’s claim was correctly dismissed because defendants

demonstrated as a matter of law that plaintiff’s injury was not

proximately caused by a violation of section 240(1).  Plaintiff’s

own actions were the sole proximate cause of his injuries. 

Plaintiff conceded that scaffold stairs were available to him to

descend several floors and reenter the building.  Further, as
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already noted, he admitted during his deposition that he knew he

was not supposed to climb through the window and that it would

have been safer to use the scaffold stairs.  On appeal, he

essentially argues, inter alia, that reentry via the scaffold

stairs would have taken more time and would have been an

inconvenience.  Plaintiff also admitted to unhooking his safety

line in order to climb through the window cut-out.  Under the

circumstances, adequate safety devices were available for

plaintiff’s use at the job site, and his own actions in unhooking

his safety line and climbing through the window were the sole

proximate cause of his injuries (see Robinson v East Med. Ctr.,

LP, 6 NY3d 550, 554-555 [2006]; Montgomery v Federal Express

Corp., 4 NY3d 805 [2005]; Egan v Monadnock Constr., Inc., 43 AD3d

692, 693 [1st Dept 2007], lv denied 10 NY3d 706 [2008]).

Because plaintiff’s actions were the sole proximate cause of

his injuries, the claims for common-law negligence and violation

of Labor Law § 200 were also properly dismissed (Comes v New York

State Elec. & Gas Corp., 82 NY2d 876 [1993] [Labor Law § 200];

Salvador v New York Botanical Garden, 71 AD3d 422, 423 [1st Dept

2010] [common-law negligence]).

Plaintiff also failed to raise an issue of fact as to a

violation of the Industrial Code, as required to support the

claim under Labor Law § 241(6) (see Griffin v Clinton Green S.,
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LLC, 98 AD3d 41, 49 [1st Dept 2012]).  Industrial Code (12 NYCRR)

§ 23-1.7(d), which requires that an employer “not suffer or

permit any employee to use a floor, passageway, walkway,

scaffold, platform or other elevated working surface which is in

a slippery condition,” clearly does not include a crossbar, such

as the one from which plaintiff allegedly slipped, because it is

limited to “working surfaces.”  While a scaffold platform on

which workers stand and work would seemingly come within the

provision, structural crossbars which simply hold the scaffold

together are not working surfaces required for standing or

walking (cf. Doyne v Barry, Bette & Led Duke, 246 AD2d 756, 759

[3rd Dept 1998] [bar joists, which plaintiff was required to

traverse, may qualify as an “‘elevated working surface’”]).  The

remaining sections of the Industrial Code upon which plaintiff

relies also do not apply to this case.

Finally, even if there were a basis for imposing liability

on defendants, plaintiff Calina Neto’s claim for loss of

consortium could not be determined on this record (see

Diarrassouba v Consolidated Edison Co. of N.Y. Inc., 123 AD3d 525

[1st Dept 2014]).

Accordingly, the judgment of the Supreme Court, New York

County (James E. d’Auguste, J.), entered May 7, 2018, dismissing

the action, should be affirmed, without costs.  The appeal from
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the order of the same court and Justice, entered April 5, 2018,

which denied plaintiffs’ motion for partial summary judgment as

to liability on the Labor Law § 240(1) claim, and granted

defendants’ motion for summary judgment dismissing the complaint,

should be dismissed, without costs, as subsumed in the appeal

from the judgment.

All concur except Manzanet-Daniels,
and Moulton, JJ. who dissent in part in
an Opinion by Moulton, JJ.
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MOULTON, J. (dissenting in part)

I respectfully dissent from the majority’s affirmance of the

dismissal of the Labor Law § 240(1) claim.

The majority implicitly finds that unsworn statements given

by plaintiff, transcribed by others into English, a language

plaintiff did not speak, that set forth a version of the accident

different from the account plaintiff gave at his deposition, are

sufficient to find plaintiff wholly unbelievable.  According to

the majority, these discrepancies warrant summary judgment in

defendants’ favor.  In so holding, the majority gives little

weight to the affidavit by a coworker who was the only eyewitness

to the accident and who supports plaintiff’s only sworn account

of his fall.  While inconsistencies in plaintiff’s other unsworn

reports of the accident might provide grist for cross-

examination, it is for the jury, not this Court, to resolve these

inconsistencies.

 Even crediting plaintiff’s sworn account of his fall, the

majority still finds that Labor Law § 240(1) is inapplicable

because plaintiff has failed to show that the scaffold was

lacking or defective.  This finding ignores the evidence in the

record that workers on this job site used the scaffold to go

through window cut-outs to enter the interior of the building and

that the scaffold was clearly inadequate for that purpose. 
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Finally, the majority finds that plaintiff was the sole proximate

cause of his injury.  That conclusion rests on a resolution of

triable issues of fact that should be left to the jury. 

On the date of the accident, plaintiff Waldemar Biaca-Neto

was on his third day on the job, which involved the construction

of a new multistory building located at 1191 Boston Road in the

Bronx.  Plaintiff was working for subcontractor Advanced

Construction Solutions LLC (ACS), which was erecting exterior

scaffolding.  On the morning in question he followed fellow ACS

worker Weslie Fabio DeSilva up an interior staircase to the

building’s third floor, where they moved to the exterior

scaffolding and continued to ascend via the scaffold’s staircase

to a platform that was adjacent to, but not even with, the

seventh floor.  Soon thereafter, the two men were called inside

the building by ACS supervisor Leandro Andrade.  Plaintiff

watched DeSilva pull himself up to a scaffold beam or crossbar

that was approximately seven feet above the scaffold platform,

unhook his safety belt, and enter the building through a window

cut-out.

Plaintiff attempted to follow DeSilva, but in pulling

himself up to the window cut-out, plaintiff asserts, he slipped

and fell to the scaffold platform, which caused his injuries. 

Neither DeSilva nor Andrade was facing plaintiff, and neither man
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witnessed what happened.

Plaintiff conceded at his deposition that in response to

Andrade’s summons he could have gone down the way he had gone up,

reentered the building’s interior at the third floor, and then

ascended via the interior staircase to join Andrade and DeSilva. 

At his deposition he testified, “I decided to follow the

experience of someone who was working there longer.  Fabio went

there and I went after that.”  For his part, DeSilva testified

that he assumed that plaintiff would follow him and that workers

frequently moved from the scaffold platforms through window cut-

outs into the building’s interior.  At his deposition DeSilva

testified that the alternatives, to descend via a hoist or to

walk down the scaffold staircase, and then ascend the building’s

interior staircase, would “take like ten minutes,” and “nobody is

going to do that.”

Another ACS worker, F. Martin Agualema, submitted an

affidavit in which he states that he observed plaintiff fall in

the manner described by plaintiff at his deposition.  Aqualema,

like DeSilva, attested that he and his fellow workers used the

window cut-outs to enter the building from the scaffold. 

Andrade stated at his deposition that he did not tell the

workers to enter through the window cut-out.  However, Andrade

did not testify that he prohibited them from using this means of
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ingress, or that he remonstrated with DeSilva for using the

window cut-out.  Mario Condeza, the assistant project

superintendent for general contractor Mountco, stated at his

deposition that workers were not permitted to use the window cut-

outs to enter the building from the scaffold.  The majority notes

that Condeza stated that Charles Weissman, who worked for onsite

safety manager Creative Environmental Solutions, told supervisors

on at least one occasion that they should not allow workers to

enter the building through the window cut-outs.  However, there

was no evidence that the workers themselves were ever told about

this alleged prohibition.  DeSilva, for his part, states that he

was never told about this alleged prohibition.  DeSilva’s and

Aqualema’s sworn statements also create an issue of fact as to

whether any such prohibition was actually enforced at the work

site.

DeSilva testified that after he entered the building he

heard plaintiff call for help, stating that he “popped” (i.e.,

dislocated) his shoulder.  Andrade helped plaintiff down to the

ground floor via the hoist and took him to the work site office,

where plaintiff gave a statement.  Plaintiff did not speak or

write English.  Andrade translated for plaintiff, and another ACS

employee transcribed the translation.  The statement says nothing

about plaintiff falling, and recites, “I was passing [through]
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scaffold [sic][,] reached up to hold scaffold and my arm popped. 

The same thing happened to my left shoulder a while ago.”1  At

his deposition plaintiff denied telling anyone that his accident

consisted solely of dislocating his shoulder when he pulled

himself up to the window opening.  A statement was prepared for

DeSilva, which he signed, that recites that plaintiff “did not

fall.”  However, when shown this statement at his deposition,

DeSilva stated that it was prepared for him by ACS personnel, and

that he told them that he had not witnessed the accident.2

In sifting these conflicting facts, Supreme Court privileged

defendants’ narrative and ignored plaintiff’s.  Supreme Court

found that plaintiff’s injury happened when he pulled himself up

on the scaffold and thereby dislocated his shoulder.  This

finding ignores plaintiff’s and his coworker Agualema’s sworn

statements that plaintiff fell onto the scaffold platform after

1A similar statement appears in plaintiff’s workers’
compensation application form, which recites, under the question
concerning how the accident happened: “[W]hile moving from
scaffold into building, puled [sic] and dislocated arm.” 
However, the handwritten statements on this form are in English,
a language that plaintiff did not speak or write, and there is
nothing in the record concerning who completed the form.  The
form was not shown to plaintiff at his deposition.  In any event,
at his deposition plaintiff denied giving anyone this account of
his accident.  

2Andrade also signed a statement to the effect that
plaintiff did not fall.  However, it is undisputed that Andrade
did not witness the accident.
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trying to pull himself up to the window cut-out.  That plaintiff

dislocated his shoulder can be reconciled by his testimony that

he fell on his arm, or, alternatively, that he did dislocate his

shoulder while pulling himself up and that the dislocation played

a role in his falling.

In any event, even if plaintiff’s unsworn statements cannot

be reconciled with his deposition testimony, it is the jury’s job

to determine whether either version is true.  “Any

inconsistencies in the [plaintiff’s] several accounts of the

incident go to the weight of the evidence, not its competence,

and the value to be accorded to the evidence is a matter for

resolution by the trier of fact” (Alvarez v New York City Hous.

Auth., 295 AD2d 225, 226 [1st Dept 2002] [noting contradictions

between plaintiff’s testimony at her deposition and at her

General Municipal Law § 50-h hearing]).  In Clindinin v New York

City Hous. Auth., we stated,

“Any discrepancies between plaintiff’s
General Municipal Law § 50-h and deposition
testimony, and his deposition testimony and
errata sheet, merely raise credibility issues
for the jury to decide.  Similarly, the
conflict between one of the tenant’s written
statement and her subsequent affidavit
recanting that statement also raises a
credibility issue for the jury” 

(117 AD3d 628, 629 [1st Dept 2014] [internal citation omitted];

see also Ramos v Rojas, 37 AD3d 291, 292 [1st Dept 2007] [“The
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statement attributed to plaintiff which he denies having made

should not serve as grounds to render his direct testimony

describing the accident to be incredible as a matter of law”]).

Even crediting plaintiff’s sworn statement that he fell, the

majority holds that Labor Law § 240(1) is not applicable because

there is nothing in the record tending to show that the scaffold

was defective or that plaintiff’s injuries were related to

unavailable safety devices.

It is not necessary that the scaffold be defective for

plaintiff to recover under Labor Law § 240(1) (Orellano v 29 E.

37th St. Realty Corp., 292 AD2d 289, 290-291 [1st Dept 2002]). 

So long as the device is not suited to the task at hand, it is

not adequate for purposes of Labor Law § 240(1) (see Felker v

Corning Inc., 90 NY2d 219, 225 [1997]).  Therefore, in the

instant case it is sufficient that the scaffold was inadequate to

provide safe ingress into the building’s interior through the

window cut-outs, a purpose for which the record shows it was used

by workers on this job site (see Hernandez v Argo Corp., 95 AD3d

782 [1st Dept 2012] [scaffold that required workers to travel

across an unguarded gap of three feet was inadequate]; Nimirovski

v Vornado Realty Trust Co., 29 AD3d 762 [2d Dept 2006] [scaffold

inadequate to protect workers from shaking caused by falling

debris that was a foreseeable consequence of the work being
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performed]).  Here, record evidence indicates that the

scaffolding was not “so constructed, placed and operated as to

give proper protection to a person so employed [in construction]”

(Labor Law § 240[1]).  Where there is an issue of fact concerning

whether a safety device provided adequate protection to workers

from gravity-related risks, summary judgment will not lie (see

Albino v 221-223 W. 82 Owners Corp., 142 AD3d 799 [1st Dept

2016]).

The majority also agrees with Supreme Court’s finding that

plaintiff was the sole proximate cause of his injuries because he

chose to follow DeSilva into the building via the window cut-out,

thereby refusing to use another means of accessing the seventh

floor (i.e., by walking down the scaffold stairs and then walking

up the building’s interior stairs to the seventh floor).  The

majority also notes that plaintiff removed his safety belt just

before he fell, stating that this was also a factor in rendering

plaintiff the sole proximate cause of his injuries.

These findings ignore contrary evidence in the record.

Plaintiff testified that he had to remove his safety belt in

order to go inside the building, just as he observed DeSilva

remove his safety belt before entering.  Moreover, there is

substantial evidence that workers on this job site regularly

entered the interior of the building through the window cut-outs. 
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DeSilva and Agualema both provided sworn statements to that

effect.  Finally, there is no evidence from defendants’ witnesses

that the workers on the site were instructed not to enter the

building from the window openings.  Supreme Court was apparently

persuaded that the workers had been so instructed by plaintiff’s

ambiguous deposition testimony in the following passage, which

begins with a discussion of plaintiff’s removal of his safety

belt:

“A. While we were doing the protection, I was holding, I
was secured to the safety belt.  When we went to – when
I went to go I mean to the window that Fabio had
already gone through, I removed [the safety belt], I
put it on the - on the top of the scaffold.  Then I
climbed the scaffold on the lateral for me to pass
through the window, I had to – I had to disconnect it,
because if I had to go through the window who would
remove it in the outside?  So I disconnect it.  I was
going – I was about to give - to step I mean to go
through the window, and I slipped.

“Q. Go ahead.

“A. That is it, I slipped, I fell, because I was scared,
because I wasn’t supposed to pass through there. Fabio
went, passed through there, and I went to pass through. 
When I went to pass, I mean and I saw there wasn’t a
step on the 7th floor, I slipped and I fell on the
platform with my arms on the floor.  That is when I
dislocated my shoulder.”

Defendants seize on plaintiff’s statement, “I wasn’t

supposed to pass through there,” but that statement does not

prove that he had been told not to use the window cut-outs to

enter the building.  It may be that this statement was merely an
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expression of regret, or a retrospective assessment of the danger

of entering through the window cut-out.  Plaintiff’s statement

certainly does not cancel out the testimony of Agualema and

DeSilva that workers on this job site used the window cut-outs to

enter the interior of the building from the scaffold.  It also

does not make up for the absence of any proof from defendants’

witnesses that anyone in a position of authority at the job site

told plaintiff that he could not use the window cut-outs to enter

the building’s interior.

In order for a worker to be the sole proximate cause of his

injury due to his failure to use an available safety device, he

must know that he is expected to use the available safety device.

“To raise a triable issue of fact as to
whether a plaintiff was the sole proximate
cause of an accident, the defendant must
produce evidence that adequate safety devices
were available, that the plaintiff knew that
they were available and was expected to use
them, and that the plaintiff unreasonably
chose not to do so, causing the injury
sustained”

(Nacewicz v Roman Catholic Church of the Holy Cross, 105 AD3d

402, 402-403 [1st Dept 2013]).  Here there are issues of fact

concerning whether plaintiff was told that he was expected to

access the building’s interior by descending via scaffold stairs

or hoist, entering the building, and ascending the interior

staircase.  There is substantial evidence in the record that the
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convention at this workplace was to take the shorter, quicker

route through the window cut-outs.  Accordingly, defendants

should not have been awarded summary judgment on their sole

proximate cause defense (id.; see also Gallagher v New York Post,

14 NY3d 83, 88-89 [2010]; Przyborowski v A&M Cook, LLC, 120 AD3d

651, 653-654 [2d Dept 2014] [where there was no evidence that

anyone instructed the plaintiff to use a concrete staircase,

rather than the ladder from which he fell, “plaintiff’s exercise

of his discretion in connection with whether to use the ladder or

the staircase cannot be said to be the sole proximate cause of

his injuries”]; Hernandez v 151 Sullivan Tenant Corp., 307 AD2d

207, 207 [1st Dept 2003] [“Inasmuch as defendant points to no

immediate instruction to avoid an unsafe practice that plaintiff

disobeyed, its attempt to portray him as a recalcitrant worker

fails”]).

Because it found that plaintiff’s actions were the sole

proximate cause of his injuries, Supreme Court also dismissed on

that ground plaintiff’s claims under Labor Law § 241(6) and under

Labor Law § 200 and common-law negligence.  On appeal, defendants

argue alternative grounds for the dismissal of those claims.  I

agree that these claims must be dismissed.

Defendants are correct that plaintiff failed to raise an

issue of fact as to a violation of the Industrial Code, as
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required to support a claim under Labor Law § 241(6) (see Griffin

v Clinton Green S., LLC, 98 AD3d 41, 49 [1st Dept 2012]).  The

sections of the Industrial Code cited by plaintiff to provide a

basis for section 241(6) liability are either too general or

inapposite.  In particular, the Industrial Code provisions cited

by plaintiff that concern the stability of scaffolds are

inapplicable here.  While Agualema recites in his affidavit that

the scaffold was “unsteady and shaky,” plaintiff does not

attribute his fall to any movement or instability of the

scaffold.

Plaintiff’s claims under Labor Law § 200 and common-law

negligence also fail as a matter of law.  There are no facts in

the record that could expose defendant owners Boston Road II

Housing Development or Boston Road Housing L.P. to liability

under Labor Law § 200 or a common-law negligence theory.  When a

worker at a job site is injured as a result of the “means and

methods” of the performance of the work, as is the case here, the

property owner's liability under Labor Law § 200 and for

common-law negligence is determined by whether the property owner

had the authority to supervise or control the means and methods

of the work (see Canty v 133 E. 79th St. LLC, 167 AD3d 548 [1st

Dept 2018]).  There is no evidence in the record that the Boston

Road defendants had such authority.
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Similarly, the mere fact that general contractor Mountco had

overall responsibility for the safety of the work done by the

subcontractors is insufficient to demonstrate that it had the

requisite degree of control and that it actually exercised that

control over ACS’s workers.  Plaintiff testified that he was

supervised by Andrade, and that he only worked with fellow ACS

workers.  While Mountco may have been responsible for ensuring

that work was proceeding safely and according to schedule, and

Condeza regularly inspected the work site for that purpose and

had the authority to stop any work he observed to be unsafe, that

general level of supervision is not enough to warrant holding

Mountco liable for plaintiff's injuries under a negligence theory 

(see Alonzo v Safe Harbors of the Hudson Hous. Dev. Fund Co.,

Inc., 104 AD3d 446, 449 [1st Dept 2013]; Burkoski v Structure

Tone, Inc., 40 AD3d 378, 380-381 [1st Dept 2007]).  

Plaintiffs make clear in their reply that Calina Neto still

maintains her claim for loss of consortium.  As this claim is

derivative of Mr. Biaca-Neto’s, and I find that Mr. Biaca-Neto

has a viable claim for personal injury, I would not dismiss Ms.

Neto’s consortium claim at this stage (see Hazel v Montefiore

Med. Ctr., 243 AD2d 344, 345 [1st Dept 1997]).
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Judgment, Supreme Court, New York County (James E.
d’Auguste, J.), entered May 7, 2018, affirmed, without costs. 
Appeal from order, same court and Justice, entered April 5, 2018,
dismissed, without costs, as subsumed in the appeal from the
judgment.

Opinion by Tom, J.  All concur except Manzanet-Daniels and
Moulton, JJ. who dissent in part in an Opinion by Moulton, J.

Sweeny, J.P., Manzanet-Daniels, Gische, Tom, Moulton, JJ.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  AUGUST 13, 2019

_______________________
CLERK
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