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Judgment, Supreme Court, New York County (Charles E. Ramos,
J.), entered January 3, 2019, which, insofar appealed and cross-

appealed from as limited by the briefs, awarded plaintiff (U-



Trend) the principal sum of $1,998,711.31 as mortgage damages,
limited defendant Aura Investments Ltd.’s liability for looting
damages to the period before October 4, 2012, declined to award
sale damages and attorneys’ fees, and directed that all amounts
be paid directly to U-Trend, unanimously modified, on the law and
the facts, to reduce the principal amount of mortgage damages so
that they represent interest at 13.5% rather than 20%, and to
award plaintiff looting damages on the breach of contract claim
from December 2, 2012 to the date that the property was sold, and
otherwise affirmed, without costs. Appeal from order, same court
(Andrew Borrok, J.), entered on or about September 24, 2019,
which denied Aura’s motion to correct or vacate the judgment and
for a new trial on mortgage damages, unanimously dismissed,
without costs, as academic. This matter is remanded to Supreme
Court for a determination of damages in accordance with this
decision.

Aura makes various arguments as to why U-Trend should have
recovered no damages at all, but they are unavailing.

First, the exculpatory clause in the operating agreement for
defendant (in the 2014 case) US Suite LLC (Suite LLC) does not
help Aura because it limits the liability of Members, Affiliates,
and officers and directors of the above to Suite LLC and the
other Member of that limited liability company (defendant [in the
2014 case] 440 West 41st LLC [440]). Aura was not held liable to

Suite LLC or 440; rather, it was held liable to U-Trend.



Second, while “he who seeks equity must do equity” (Klaassen
v Allegro Dev. Corp., 106 A3d 1035, 1046 [Del 2014] [internal
quotation marks omitted]), the looting and mortgage damages were
based on breach of contract (a legal claim), not just on breach
of fiduciary duty (an equitable claim). As for estoppel, U-Trend
did sometimes tell Aura not to remove nonparty Benzion Suky (the
principal of 440); that is why the court limited the looting
damages that U-Trend could recover against Aura. However, at
other times, U-Trend implored Aura to remove Suky; hence, Aura
cannot eliminate damages entirely on the basis of estoppel. As
for mortgage damages, U-Trend never told Aura to let the mortgage
go into default.

In its reply brief, Aura invokes in pari delicto. However,
“[1]t is not every minor wrongdoing in the course of contract
performance that will insulate the other party from liability”
(McConnell v Commonwealth Pictures Corp., 7 NY2d 465, 471
[1960]) . U-Trend did not engage in “commercial bribery or
similar conduct” (id.) or other activities forbidden by law (see
In re LJM2 Co-Inv., L.P., 866 A2d 762, 775 [Del Ch 2004]).

Third, Aura contends that, under Delaware law, it cannot be
liable for aiding and abetting 440/Suky’s breaches of fiduciary

duty because Aura itself is a fiduciary (see e.g. Gotham

Partners, L.P. v Hallwood Realty Partners, L.P., 817 A2d 160, 172

. Although the contract at issue (the Founders’

Agreement) is governed by Israeli law, the parties cite only New
York and Delaware law.



[Del 2002]). Whether this Court should apply Delaware law or New
York law, and whether, under New York law, this claim is
permitted, are questions that are not dispositive so we do not
reach them here; the trial court awarded looting damages to
plaintiff based on both the aiding-and-abetting and breach of
contract theories of liability and there is no question that
there is a valid breach of contract claim.

Fourth, Aura contends that it was not the proximate cause of
mortgage damages. If one starts at a later point, Aura’s
argument that it could not have refinanced the mortgage without
440’s consent has merit (see e.g. Thorpe v CERBCO, Inc., 676 A2d
436, 444 [Del 1996]). However, 1f one starts at an earlier
point, one could reason - as the trial court did - that if Aura
had done its job, the mortgage would not have gone into default
in the first place, so there would have been no need to
refinance.

The court erred by limiting Aura’s liability for damages
caused by Suky’s looting to the period before October 2, 2012.
While at times U-Trend had requested that Aura delay taking
action against Suky, the record shows that as of December 2,
2012, plaintiff had demanded that immediate steps be taken
against him.

Aura contends that, instead of awarding mortgage damages in
the principal amount of $1,998,711.31 (representing the gross

amount of 20% default interest), the court should have awarded



the difference between the default rate and the non-default rate
(i.e., net damages). Aura is correct.

If the theory underlying the mortgage damages is that Aura
should have refinanced after the loan went into default, the
mortgage damages cannot stand due to lack of proximate cause
(because 440 had veto power over refinancing). The only way to
uphold mortgage damages is on the theory that Aura breached its
responsibility under the Founders’ Agreement to manage Suite LLC;
if it had managed Suite LLC properly, the loan would not have
gone into default in the first place.

The purpose of contract damages is to put the non-breaching
party in the position it would have been in if its counterparty
had performed. If Aura had not breached the Founders’ Agreement,
Suite LLC would have paid interest at the regular rate of 6.5%,
not the default rate of 20%. Thus, mortgage damages should
represent interest at 13.5%, i.e., the difference between 20% and
6.5% (see generally Al-Ev Constr. Corp. v Ahern Maintenance &
Supply Corp., 141 AD2d 591, 593 [2d Dept 1988]; WaveDivision
Holdings, LLC v Millennium Digital Media Sys., L.L.C., 2010 WL
3706624, *20, 2010 Del Ch LEXIS 194, *66 [Sept. 17, 2010, C.A.
No. 2993-VCS]) .

U-Trend contends that the court should have awarded $4
million in sales damages against Aura and defendants (in the 2015
case) Yaacov Atrakchi, Michael Kleiner, and Yohai Abtan. This

argument is unavailing, for multiple reasons.



First, due to Suite LLC’s operating agreement, 440 had wveto
power over sales of the property at issue. In its complaint, U-
Trend said 440 supported only a sale to the eventual buyer and
objected to auctioning the property so that it could be sold to
another buyer. “Facts admitted in a party’s pleadings constitute
formal judicial admissions, and are conclusive of the facts
admitted in the action in which they are made” (Kimso Apts., LLC
v Gandhi, 24 NY3d 403, 412 [2014] [internal quotation marks
omitted]). In addition, in his direct testimony affidavit, U-
Trend’s principal said 440 refused to sell to any other buyer. A
statement in an affidavit is an informal judicial admission (see
People v Brown, 98 NY2d 226, 232 [2002]).

Second, each side presented expert testimony on the value of
the property. The trial court, which heard and saw the
witnesses, was in the best position to judge their credibility
(see e.g. Frame v Maynard, 83 AD3d 599, 602 [lst Dept 2011]).

U-Trend relies on the fact that when Atrakchi’s group bought
Aura out of bankruptcy, it valued Aura’s indirect 35% stake in
the property at $4 million. However, in its complaint, U-Trend
alleged, “whatever amount the Defendants paid to Aura’s creditors
in the bankruptcy - and whatever arbitrary ‘value’ they placed on
the ... stock [of derivative plaintiff/nominal defendant
Hospitality Suite International, S.A. (HSI), which indirectly
owns 70% of Suite LLC] - has no bearing on what they are entitled

to receive from a sale of the Property.” Again, this constitutes



a formal judicial admission (see e.g. Kimso, 24 NY3d at 412).

Third, Atrakchi, Kleiner, and Abtan are protected by the
business judgment rule (see e.g. Asbestos Workers Phila. Pension
Fund v Bell, 137 AD3d 680, 683 [lst Dept 2016]; McMullin v Beran,
765 A2d 910, 917, 920 [Del 2000]; In re Citigroup Inc.
Shareholder Derivative Litig., 964 A2d 106, 125-126 [Del Ch
20097) .2

Aura contends that, if any damages are awarded, they should
not go directly to U-Trend because all of its claims were
derivative, not direct. This argument is unavailing (see e.qg.
NAF Holdings, LLC v Li & Fung [Trading] Ltd., 118 A3d 175, 176,
179-180, 182 [Del 2015]). U-Trend did not merely sue
derivatively on behalf of HSI and Suite Corp.; it also sued in
its own right for breach of the Founders’ Agreement between
itself and Aura.

Finally, U-Trend contends that the court improvidently
exercised its discretion by failing to award attorneys’ fees.
This issue is governed by New York law (see Central Laborers’
Pension Fund v Blankfein, 111 AD3d 40, 45 n 8 [lst Dept 2013]).
Since the court awarded damages directly to U-Trend, it properly
denied attorneys’ fees (see Business Corporation Law § 626[e]).

Moreover, U-Trend’s lawsuits did not confer “material, lasting

2 The individual defendants were directors of HSI, a

Luxembourg company; Abtan was also a director of double-
derivative plaintiff/nominal defendant US Suite Corp. (Suite
Corp.), a Delaware corporation. However, neither side cites
Luxembourg law.



benefits to the company and its shareholders” (Gusinsky v Bailey,
66 AD3d 614, 615 [1lst Dept 2009]). Suite LLC existed solely to
own and operate the property; Suite Corp. existed solely to own
Suite LLC; and HSI existed solely to own Suite Corp. Thus, the
companies on whose behalf U-Trend sued (HSI and Suite Corp.)
basically became defunct after the property was sold.

The Decision and Order of this Court entered

herein on January 21, 2020 is hereby recalled

and vacated (see M-1012 and M-1656 decided

simultaneously herewith) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: AUGUST 27, 2020

v

~—" CLERK
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Order, Supreme Court, New York County (Andrea Masley, J.),
entered September 30, 2019, which granted defendant’s motion to
dismiss the complaint pursuant to CPLR 3211 for lack of standing,
unanimously affirmed, without costs.

On March 13, 2002, plaintiff and defendant, who are siblings
residing in Cyprus and Greece, respectively, executed three
agreements in an effort to resolve a decades-long dispute over
property that formerly belonged to their late brother, a Greek
shipping magnate, who died in 1995. The agreements - the US
Agreement, governed by New York law, and the London Agreement and
the Letter of Instructions to Trustee (LOI), both governed by
Greek law - divided the property between the siblings so that
moving forward each asset would be owned solely by one of them as
opposed to jointly owned in equal shares.

The US Agreement gave plaintiff the right to audit certain

US companies that had held the family’s U.S. real estate assets



while they had been under defendant’s exclusive control, and
contemplated that plaintiff and defendant would share equally in
distributions from these companies. In the event that the
parties were unable to agree on the amount of the distributions,
the US Agreement provided that an arbitration proceeding to
resolve the dispute would be commenced in New York. The US
Agreement further states that “[alny Party Distribution'
determined to be due from either [defendant] or [plaintiff] shall
be paid by that party to the Trustee to be distributed for the
benefit of the other pursuant to the terms of the London
Agreement.” The London Agreement in turn states that “[a]lny
monies found to be due to [defendant] or [plaintiff] pursuant to
the US Agreement are to be paid . . . to the Trustee to be held

”

in trust Pursuant to the London Agreement, Charalambos V.
Sioufas, who had represented the family’s businesses for many
years, was appointed as “trustee for [defendant] and [plaintiff]
in dealing with the transfers of the various assets under [that]
Agreement.”

Plaintiff and defendant were unable to agree on the amount
of distributions owed. Thus, plaintiff commenced an arbitration
proceeding against defendant and, in 2014, an arbitral tribunal

found that defendant had received excess distributions in the

amount of over $10.8 million. Despite the award having been

'A Party Distribution occurs if one party receives
disproportionate distributions from the US companies.



confirmed by the U.S. District Court for the Southern District of
New York (see Manios v Zachariou, 2015 WL 1455696, 2015 US Dist
LEXIS 42537 [SD NY, March 31, 2015, No. 14Cv4331-LTS-DCF]),
defendant has not made any payments pursuant to the arbitration
award to either plaintiff or Sioufas.

After commencing other actions in federal court and in
Greece, plaintiff ultimately brought this action seeking specific
performance for breach of contract, alleging that defendant
breached the US Agreement by failing to pay the Party
Distribution to Sioufas. The motion court dismissed the
complaint for lack of standing, finding that pursuant to the
London Agreement and the LOI, the Party Distributions are owed to
the trust and it is up to the trustee to procure collection
pursuant to the procedures agreed to by both parties. The motion
court further found that plaintiff has standing to sue the
trustee to enforce these procedures, but not defendant.

Contrary to defendant’s contention, plaintiff is not
estopped from arguing that Greek law controls the issue of
standing. However, on the merits, plaintiff’s argument is
unavailing. Choice of law provisions typically apply to only
substantive issues, not procedural ones (see e.g. Royal Park
Invs. SA/NV v Morgan Stanley, 165 AD3d 460, 461 [lst Dept 2018],
1lv denied 32 NY3d 1143 [2019]). “The question of whether a
plaintiff has standing is a procedural matter” (id. [internal

A\Y

quotation marks omitted]). [M]atters of procedure are governed



by the law of the forum state” (id. [internal quotation marks
omitted]). Accordingly, the motion court properly applied New
York law to determine whether plaintiff has standing.

Contrary to plaintiff’s assertion, Zachariou v Manios (2007
NY Slip Op 31072[U] [Sup Ct, NY County 2007], affd 50 AD3d 257
[lst Dept 2008]) did not decide that she had standing.

Plaintiff contends that the complaint, nevertheless, should
not have been dismissed for lack of standing because, pursuant to
the governing documents, Sioufas’ role was actually limited to
that of an escrow agent and not a trustee, and thus, plaintiff is
not precluded from bringing this action for breach of contract
against defendant, a co-signatory to the US Agreement. However,
there is no dispute that plaintiff refers to Sioufas as the
trustee throughout the complaint, and that Sioufas is also
referred to as the trustee in all the operative agreements.

Thus, the court properly dismissed the complaint because the
beneficiary of a trust must show either that she asked the
trustee to sue and that he refused or that it would have been
futile for her to ask him to sue (see Velez v Feinstein, 87 AD2d
309, 315 [1st Dept 1982], 1v dismissed in part and denied in part
57 NY2d 737 [1982], 57 NY2d 605 [1982]). Plaintiff does not even
allege that she asked Sioufas to sue defendant and that Sioufas
refused. Nor does the complaint allege that it would have been
futile for her to ask him to sue. In addition, plaintiff does

not argue on appeal that she sufficiently alleged demand



futility.

Plaintiff contends that the London Agreement did not create
a trust because Sioufas did not obtain legal title to the trust
property and because the specific property at issue in this case
(the Party Distribution) was not transferred to him; indeed, it
did not exist at the time of the London Agreement. These
arguments are unavailing (see Matter of Doman, 68 AD3d 862, 863
[2d Dept 2009] [rejecting “contention that the Trust was invalid
because the property which was the subject of the Trust was not
delivered into the Trust until six months after the Trust was
created”]) .

The parties in fact made numerous transfers to the trust for
distribution of the transferred property amongst themselves,
thereby creating a trust under paragraph (b) of the Restatement
(Second) of Trusts §17, which provides that “[a] trust may be
created by . . . (b) a transfer inter vivos by the owner of
property to another person as trustee for the transferor or for a
third person, "

The London Agreement also provided that the parties would
each provide the trustee “upon execution of this Agreement the
sum of US $700,000, to enable him to deal with the claimants and

”

settle their claim by way of compromise,” and shares of stock
were transferred to the trustee to be held by him until the
termination of the audit provided for in the US Agreement. This

activity further creates a trust under paragraph (e) of the §17



of the Restatement (Second) of Trusts which provides that a trust
may be created by “(e) a promise by one person to another person
whose rights thereunder are to be held in trust for a third
person.”

We have considered plaintiff’s remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: AUGUST 27, 2020

v

~—" CLERK
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GESMER, J.

In this proceeding, petitioners Manhattan Borough President
Gale A. Brewer and the Council of the City of New York challenge
a decision by respondent New York City Planning Commission (CPC)
to approve an application by the intervenor respondents
(collectively, the Developers) for permission to build four large
towers in the Two Bridges neighborhood. The motion judge granted
the petition. However, we find, as a matter of law, that the
buildings described in the applications did not conflict with
applicable zoning requirements and that, therefore, the CPC’s
approval of the applications has a rational basis and is not
contrary to law (see Matter of Community United to Protect
Theodore Roosevelt Park v City of New York, 171 AD3d 567 [1lst
Dept 2019]). Specifically, we find no error in CPC'’s
determination that the project did not require a special permit,
and was therefore not subject to the Uniform Land Use Review
Procedure (ULURP). Accordingly, Supreme Court’s order should be
reversed.

Ordinarily, land owners in New York City may build on their
property at will, provided that the construction complies with

applicable provisions of the New York City Zoning Resolution



(ZR)' and that the Department of Buildings issues any necessary
permits (see Matter of Neville v Koch, 79 NY2d 416, 425 [1992]).

Respondents the CPC, a body whose 12 members and chair are
appointed by elected officials,? is “responsible for the conduct
of planning relating to the orderly growth, improvement and
future development of the city, including adequate and
appropriate resources for the housing, business, industry,
transportation, distribution, recreation, culture, comfort,
convenience, health and welfare of its population” (NY City
Charter § 192[d]).

The ZR authorizes the CPC, as relevant here, to issue
special permits to waive, vary or modify certain ZR provisions

relevant to large-scale residential districts (LSRD).? The ZR

!The ZR establishes the zoning districts and regulations
governing land use and development within New York City,
including requirements for building height and bulk, open spaces,
population density, and permissible residential, commercial,
manufacturing, and other uses within each zoning district (ZR §
11-01 et seq.).

‘The City Charter provides that the Mayor shall appoint the

chair and six of the 12 members. The remaining six members are
appointed, one each, by the Public Advocate and each of the five
Borough Presidents. CPC members “shall be chosen for their

7

independence, integrity and civic commitment,” and are appointed
with the advice and consent of the City Council (NY City Charter
§ 192[al) .

*The ZR defines a LSRD as containing one or more buildings
on one zoning lot or multiple contiguous lots (including those
separated by a street or intersection) “used predominantly for

4



provides for “greater flexibility” within LSRDs “involwving
several zoning lots but planned as a unit” because “the district
regulations may impose unnecessary rigidities and thereby prevent
achievement of the best possible site plan within the overall
density and bulk controls . . . ” (ZR § 78-01). The ZR requires
a special permit to modify a site plan within an LSRD only if the
plan requires a waiver, variation or modification of a particular

ZR provision (see ZR §S 78-241 [waterfront and related commercial

use regulations]; 78-242 [regulation of location of commercial
uses]; 78-312 [bulk regulations]; 78-42 [commercial parking
regulations]) .

In this case, the CPC approved modifications of the site
plan and zoning calculations for portions of certain parcels
within the Two Bridges LSRD which will permit the construction of
four residential and mixed-use towers, each of which will be
between 63 and 80 stories tall. The Two Bridges LSRD is bounded
by Cherry Street to the north, South Street to the south, mid-
block between Pike Slip and Rutgers Street to the west, and mid-
block between Clinton and Montgomery Streets to the east. It

consists of six parcels, held by various owners, which are

7

residential uses,” with an area of at least 1.5 acres and at
least three buildings or at least three acres and at least 500
dwelling units, which was or will be “developed as a unit” (ZR §
12-10) .



designated as 4A, 4B, 5, 6A, 6B, and 7, running from west to
east.

Although the proposed towers are more than twice the height
of surrounding buildings, it is undisputed that they do not
violate any applicable zoning regulation.

Petitioners contend that the Developers should have been
required to obtain a special permit, which would have in turn
triggered ULURP (NY City Charter § 197-c[a][12]).* ULURP
requires public hearings, and, in the case of special permits,
review by the City Council, which may override the Mayor’s
decision by a two-thirds majority vote (NY City Charter §§ 197-c,
197-d) .

Prior to the application to modify the site plan and zoning
calculations for parcels 4A/4B, 5, and 6A at issue in this case,
four special permits had been issued in connection with building
projects in the Two Bridges LSRD.” In the first, in 1972, which

appears to represent the earliest documented recognition of the

‘An application for a special permit is the only one of the
12 categories of land use applications which trigger ULURP (NY
City Charter § 197-cl[a][12]) that is invoked by petitioners in
this case.

The CPC has also issued “authorizations” within the Two
Bridges LSRD, as permitted by the ZR. Petitioners concede that
authorizations do not require ULURP.

6



Two Bridges LSRD,° the CPC approved an application to construct a
federally subsidized public housing project within parcel 7,
which was then designated an urban renewal area pursuant to the

7 Pursuant to ZR

Urban Renewal Law (General Municipal Law § 504).
§ 78-312(d), the special permit allowed “the location of
buildings without regard for the height and setback regulations
which would otherwise apply along a portion of South Street, on
the periphery of the development.” That permit was issued before
ULURP was enacted in 1975.

In 1977, the CPC issued two special permits for construction
of a housing project on parcel 5, which required modifications of
the ZR. Specifically, the special permits (1) modified minimum
spacing requirements between buildings pursuant to ZR § 78-

312 (f); and (2) allowed “variations in the front height and
setback regulations which would otherwise apply on the periphery
of the development” pursuant to ZR § 78-312(d). The 1977 special

permits were granted after ULURP review.

Finally, in 1995, the CPC issued a special permit for

°A LSRD exists when an area meets the definition set out in
the ZR. ©No particular procedure is necessary to establish a LSRD
(see ZR & 12-10).

'"The 1967 Urban Renewal Plan expired by its own terms in
2007, with the result that its requirements, including a
preference for low to medium rise buildings, no longer apply.

7



construction on parcel 4B, west of Rutgers Slip between Cherry
and South Streets, of a 2l-story mixed-use building next to a
one-story commercial structure. The application included a site
plan for the whole LSRD which showed blank rectangles at the
locations of the empty lots where the four towers that are the
subject of the application now on appeal are proposed to be
built. Following ULURP review, the CPC issued the 1995 special
permit, pursuant to ZR § 78-312(f), which modified the minimum
spacing requirements between the proposed mixed-use building and
the commercial building from the 40 feet that would otherwise
apply to allow for a 30 foot corridor. It was issued on similar
conditions to those imposed on the three earlier special permits,
including:

(1) that “[t]lhe property that is the subject of this
application (C 950078 ZSM) shall be developed in size and
arrangement substantially in accordance with the dimensions,
specifications and zoning computations indicated” on drawings
designated A4 and A6 and submitted with the application;?

(2) that the “development shall conform to all applicable

Drawings A4 and A6 submitted with the 1995 application show
only the property that was the subject of the application,
located west of Rutgers Street between Cherry Street to the north
and South Street to the south. They do not show the entire area
of the Two Bridges LSRD, which includes several additional blocks
east of Rutgers Street running between Cherry and South Streets.

8



provisions of the Zoning Resolution, except for the modifications
specifically granted in this resolution and shown on the plan
listed above which has been filed with this application. All
zoning computations are subject to-verification and approval by
the New York City Department of Buildings”; and

(3) that the “development shall conform to all applicable
laws and regulations relating to its construction, operation and
maintenance.”

In 2016, the Developers submitted the applications that are
the subject of this appeal. They sought to modify the site plan
and zoning calculations for parcels 4A, 4B, 5 and 6A to permit
construction of the four new towers. The tallest of these, an
80-story tower proposed to be built on parcel 4A/4B, would
cantilever above the existing neighboring 10-story senior
residence and require the relocation of 19 residents whose
apartments would be rendered windowless by the new construction.
Nevertheless, because the Two Bridges LSRD is in a C6-4 zone, the
height of the proposed towers and the resulting increases in bulk
and density comply with applicable ZR provisions. Accordingly,
the Developers’ proposed changes to the site plan and zoning
calculations do not require a waiver, variation or modification
of any applicable ZR provision that would require a special

permit (ZR § 78-312), and their applications do not seek a new



special permit or modification of any existing special permit.

As the CPC Chair later noted with regard to the CPC’s approval of
the applications, the CPC considered the proposed modifications
to be “minor” for this reason.

Although the applications did not require a special permit
and were thus not subject to ULURP, the proposed development was
subject to other forms of review, which required public
hearings. 1In particular, it was subject to the State
Environmental Quality Review Act (SEQRA) and its local corollary,
the City Environmental Quality Review (CEQR).

In addition, while the SEQRA/CEQR process was pending, but
prior to issuance of the Final Environmental Impact Statement
(FEIS), the DCP submitted the Developers’ applications to the
local Community Board on June 25, 2018, in accordance with
procedures for non-ULURP matters. On September 28, 2018, after
holding public hearings, Community Board 3 recommended
disapproval of the applications, and further recommended that the
Developers be required to apply for a special permit and undergo
ULURP because of the project’s “massive scale” and potential
adverse environmental impacts.

On June 22, 2018, the DCP published a Notice of Completion
of the Draft Environmental Impact Statement (DEIS). The CPC

accepted public comments on the DEIS both at a public hearing on

10



October 17, 2018, and throughout the comment period ending on
October 29, 2018. On November 23, 2018, the FEIS was issued
pursuant to SEQRA/CEQR, incorporating and addressing the
substantive comments received. It concluded that the proposed

7

development implicated “significant adverse impacts,” including
on open space, shadows, traffic, and public elementary schools
and child care facilities. Therefore, the FEIS recommended
certain mitigation measures, including establishment of two new
public open spaces, improvement to existing parks, implementation
of traffic signal timing and other traffic adjustment measures,
and payments for additional public elementary school and child
care seats.

On December 5, 2018, the CPC voted seven to three to adopt
the FEIS and to approve the Developers’ applications.

On December 7, 2018, petitioners commenced a hybrid article
78 and CPLR 3001 action seeking: (1) to annul the CPC’s approval
of the applications; (2) injunctive relief; and (3) a declaratory
judgment that the application is subject to ULURP.

By decision and order entered on August 1, 2019, Supreme
Court granted the petition, wvacating the CPC’s approvals and
directing that the applications undergo ULURP. It further
enjoined the municipal respondents from sending the approvals to

the Department of Buildings (DOB), enjoined the DOB from issuing
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permits for the proposed projects, and enjoined the Developers
from performing any construction on the proposed projects prior
to completion of ULURP.

The motion court acknowledged that the Developers did not
seek a special permit because the proposed changes to the site
plan do not require a waiver of any applicable ZR provision. The
court nevertheless determined that a special permit and ULURP are
required because the proposed towers are a “huge” change to a
site plan that was previously modified through special permits.
The court did not cite to any statute, regulation or case law to
support its conclusion. Rather, it reasoned that, “if a special
permit is necessary to create an LSRD, a special permit is
necessary to transmogrify it.” It further looked, “by way of
analogy” to Charter § 374(b), which governs concessions for
private use of public property, and 62 RCNY § 2-06(g) (5) (i1i),
which governs modifications to pending ULURP applications, and

determined, based on those analogies, that the proposed changes

” ”

are “major,” rather than “minor,” and therefore require

submission of new applications seeking a special permit.
Respondents appealed. We now find that the CPC’s approvals

of the applications were “rationally based in the record and not

contrary to law” (Matter of Edgewater Apts., Inc. v New York City

Planning Commn., 177 AD3d 576, 576 [lst Dept 2019]), since the
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provision requiring ULURP where a project requires a special
permit (see NY City Charter § 197-cla][4]) is inapplicable to the
proposed buildings, which undisputedly do not require any waivers
from any provisions of the Zoning Resolution (see Zoning
Resolution § 78-312).

In reaching this result, we are mindful of petitioners’
concerns that their constituents have had limited input on the
proposed development’s potential effects on their neighborhood,
including increased density, reduced open space and the
construction of a large number of luxury residences in what has
been a primarily working class neighborhood of low to medium rise
buildings. However, existing law simply does not support the
result petitioners seek.

Petitioners could have taken steps to amend the ZR to
prohibit buildings of this scale in the area, and/or to amend
ULURP to add to the categories of land use actions requiring
review, through legislation and/or referendum (see NY City
Charter §§ 200, 201 [amendment to ZR]; 38[16]; 197-cla][l2]
[amendment to ULURP]). In addition, petitioners could have taken
steps before expiration of the Two Bridges Urban Renewal Plan by
its own terms in 2007 to amend the ZR to include the Urban
Renewal Plan’s greater restrictions, including a preference for

low to medium rise buildings. Petitioners could have also sought
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to change the zoning classification of the Two Bridges
neighborhood. Having failed to do so, petitioners cannot seek a
remedy in the courts.’

Petitioners’ arguments on appeal that ULURP applies lack
merit. First, petitioners argue that a new special permit and
ULURP are required because, in approving the applications, the
CPC improperly relied on 62 RCNY 2-06(g) (5) (1ii). Supreme Court
correctly held that that provision does not apply here since it
only applies to modifications to a site plan proposed by the City
Council after completion of ULURP because the modification meets
one of the statutory requirements for ULURP, “such as zoning or
special permit” (62 RCNY 2-06[g][5][1ii][A]).

It is true that 62 RCNY 2-06(g) (5) (ii) was discussed in
correspondence between the CPC and some of petitioners that
preceded the CPC’s approval of the applications. However, that
does not require a reversal of CPC’s action, since the final

approvals are not based on that provision (see Matter of National

°It appears that this sequence of events helped to inspire
legislation passed by the City Council in 2018 which requires
notice of the expiration of an urban renewal plan to the relevant
Borough President, Council Member and Community Board. Extension
of an urban renewal plan would prevent approval of development,
like that at issue here, which is consistent with applicable ZR
provisions but inconsistent with the expired urban renewal plan
(NY City Charter § 1806[2]; see also Committee Report of the Land
Use Division at 4 [Dec. 7, 2017], available at
https://perma.cc/2M7QUUXL at 6 [last accessed August 9, 20207]).
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Fuel Gas Distrib. Corp. v Public Serv. Commn. of the State of
N.Y., 16 NY3d 360, 368 [2011] [in deciding a challenge to a
decision by an administrative agency that it is authorized to
make, courts “must judge the propriety of such action solely by
the grounds invoked by the agency”] [internal quotation marks
omitted]) .

Moreover, the description in the applications and their
approvals of the requested site plan modifications as “minor,”
rather than “major” does not establish that the approvals were
based on 62 RCNY 2-06(g) (5) (ii) .'® As the CPC Chair noted with
regard to the CPC’s vote,

“[wlhile the proposed developments are not
minor in scale, they are considered minor
modifications to the existing large-scale
development, since the buildings would comply
with the underlying zoning district and don’t
require any zoning actions that are subject

to ULURP. As a straightforward legal matter, the Commission

1962 RCNY 2-06(g) (5) (1ii) (A) provides that the CPC, after
ULURP and receipt of the City Council’s proposed modifications to
the CPC’s prior approval of a land use action, shall determine,
inter alia, whether the proposed modification “alters conditions
or major elements of a site plan in actions (such as a zoning
special permit) which require the approval or limitation of these
elements” (emphasis added).
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can't require a ULURP unless authorized to do so by the City
Charter or the Zoning Resolution.”

Accordingly, the use of the word “minor” in the approvals
was not intended to reference 62 RCNY 2-06(g) (5) (ii).

Next, petitioners argue that the current applications to
modify the site plan are in fact requests to modify the 1995
special permit, in part because petitioners claim that the site
plan submitted in connection with the 1995 special permit was the
“operative site plan” at the time that the Developers submitted
the applications that are the subject of this appeal.'' This
argument fails. Petitioners rely on the conditional language of
the grant of the earlier special permit, which required that the
property “be developed in size and arrangement substantially in
accordance with the dimensions, specifications and zoning
computations indicated” on drawings A4 and A6 submitted with the
application. While petitioners characterize this language as
applying to the entirety of the Two Bridges LSRD, the beginning
of that sentence in the 1995 special permit is “the property that
is the subject of this application (C 950078 ZSM).” The drawing

referred to in the parentheses is drawing A6, and depicts only

"The municipal respondents counter that the operative site
plan is the one approved by the CPC in 2012, which approved
construction of a hospice facility that has never been built.
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the 21-story mixed use building and adjacent single story
commercial structure on parcel 4B west of Rutgers Slip between
Cherry and South Streets that were the subject of the 1995
application. Accordingly, the language relied on by petitioners
refers only to development of those structures.

Furthermore, the 1995 special permit modified the minimum
spacing requirements between the two structures that were the
subject of that application. The applications that are the
subject of this appeal do not seek any change in minimum spacing
requirements or to any other provision of the ZR, and do not seek
to modify the 1995 special permit with regard to spacing
requirements. Accordingly, petitioners’ claim that granting the
current applications requires a modification of the 1995 special
permit is incorrect.

Third, petitioners argue that virtually every change to the
site plan of a LSRD within which special permits have ever been
issued requires a new special permit. They rely on the ZR
definition of a LSRD as being an area that “has been or is to be
developed as a unit” (ZR § 12-10), and on the requirement that
applicants for special permits submit a copy of the site plan
showing the entire LSRD as part of their application (see ZR §
74-20) . However, neither the definition of a LSRD nor the

application requirements nor any other ZR provision authorizes
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the CPC to issue a special permit in connection with approval of
a modification to a site plan in the absence of a specific
conflict with applicable ZR provisions.

Rather, the ZR authorizes the CPC to issue special permits
in the enumerated categories only where a waiver or modification
of particular ZR provisions is necessary. It is undisputed that
none of those categories applies here. The CPC reviewed the
applications and the prior special permits and determined that no
new special permit was or could be required under any applicable
ZR provision. “We accord deference to the Commission's rational”
interpretation of the ZR (Edgewater Apartments, Inc. v New York
City Planning Commn., 177 AD3d at 576). Accepting petitioners’
argument that a special permit is nevertheless required “would
result in the judicial enactment of a new restriction . . . not
found in the Zoning Resolution” (Matter of New York Botanical
Garden v Board of Stds. & Appeals of City of N.Y., 91 Nyz2d 413,
422 [1998]).

Furthermore, the history of the Two Bridges LSRD site plan,
which has been modified at least six times since 1973 without the
issuance of a special permit, negates petitioners’ claim that,
once a special permit has been issued, a new special permit and
ULURP are required for further modifications to a LSRD site plan,

even in the absence of a conflict with applicable ZR provisions.
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We have considered petitioners’ remaining arguments and find
them unavailing.

Accordingly, the order of Supreme Court, New York County
(Arthur F. Engoron, J.), entered August 1, 2019, which granted
the petition, among other things, to vacate determinations of
respondent New York City Planning Commission, dated December 5,
2018, approving applications to construct certain new buildings,
should be reversed, on the law, without costs, the petition
denied, and the proceeding brought pursuant to CPLR article 78
dismissed.

All Concur.

Order, Supreme Court, New York County (Arthur F. Engoron,
J.), entered August 1, 2019, reversed, on the law, without costs,
the petition denied, and the proceeding brought pursuant to CPLR
article 78 dismissed.

Opinion by Gesmer, J. All concur.

Manzanet-Daniels, J.P., Mazzarelli, Gesmer, Singh, JJ.
THIS CONSTITUTES THE DECISION AND ORDER

OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: AUGUST 27, 2020

v

~—" CLERK
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