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SUPREME COUK'l' OF THE S T A T E  OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 1.5 
_-_________________-1________________11_-- X 

GOPAL AGRRWAT,, SURESH ACl<AWAL, D T N E S H  
AGRAWAL, a n d  RAMESH AGRAWAT,, 

P 1. a i n  t i f f s , I n d e x  No. 
11 4 ' 7  3 6 / 0 5 

In t h i s  a c t i o n  t o  recover m o n c t a r y  damages for a breach 01 

c o n t r a c t  i n v o l v i r i g  a l i f e  i n s u r a n c e  claim, d e f e n d a n t .  moves f o r  

sumnary judgmenl. ( 1  ) d i s m i s s i n g  p l a i n t i f f s  cnmplai  n t  arid ( 2 )  on 

i t s  courit:E:r(:laim. I)efendant_ a1  s o  seeks t.o s t r i k e  p l a i n t i f f s '  

j u r y  demand. 

For t h e  r e a s o n s  s t a t e d  bcI.ow, d e f e n d a n t  I s moti o n  i s  g r a n t e d  

a n d  t h e  p l a i n t  i f fs c o m p l a i n t  i s d i s m i s s e d .  

Background 

PI a i n t i L L s '  m o t h e r ,  Kar.1t.a Devi. (the decedenl : )  , a p p l - i e d  f o r  

$1 mi l l . i .on  and .",.500, 000 i n  1i .fe i n s u r a n c e  from t.he d c f c n d a n t  on 

November 1 3 ,  2 0 0 2  ( t h e  applicaLion) . I n  t h e  a p p l i c a t i o n ,  

p l a i n l .  i f f staI..ed t . h a t  she was not. d i r i g n o s e d  w i t h  d i a b e t e s  w i t h i n  

t .hc last. 1 0  y e a r - s ,  thaI. she had no v i s i t s  t.o t h e  doc:l.or nor 

laboratory t e s t s  w i t h i n  r i v e  y e a r s  of  the a p p l . i c a t i o n ,  tiha\:. her 
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personal. net. w o r t h  w a s  $500, 000 c3nd t h a t .  t.t-iere was o r 1 1  y one o t h e r  

i n s u r a n c e  p o l j  c y  o n  her l i f e  ( w l - i i  (-:h had bccn p r - e v i o u s l y  j ssued by 

defer-idai-11. i n  the amount of $195, 0 0 0 )  . See B a r b a r a  E. O l k  

A f f i r m a t - i  o n  i n  OpposiL. ion,  E x h .  I J .  In an undtl ted let . t .er  t h a t .  was 

a l l e g e d l y  used i n  t h c  u n d c r w r - i t . i n g  process, Lhe deccdent ' s s o n ,  

Gopal Ayrawal  ( A g r a w a l )  , stated [..hat h i s  m o t h e r ' s  n e t  wor th  w a s  

a c tua l1 .y  between $!i m i l l i o n  a n d  $6 m i l l i o n .  See A I f i d a v i t .  of 

J o s c p h  Mat.co (Mateo )  , E x h .  €3. 

A s  t h e  r e s u l t  of t .he  applicaLion, and allegedly A g r a w a l ' s  

l eL te r ,  t h e  d e f e n d a n t  i s s u c d  t w o  p r - e l e r r e d  l i f e  i r is i i rance 

p o l i c i e s ,  numbered 202 399 510 PR arid 2 0 2  3 8 3  8 3 5  PR (the 

p o l i c i e s )  , 1.o ta l . iny  $1. 5 m i l l i o n ,  c f f e c t . i v e  a s  o f  Deccrnber. 2 7 ,  

2002 .  See Mateo A f f i d a v i t ,  E x h s .  T and  J .  

Each policy h a d  a n  i n c o n t e s t a b i l i t y  clausc, which  s t:ated a s  

Ilollows: " W e  w i l l  riot c o n t e s t  t he  v a l i d i t y  of y o u r  policy a I l . e r  

i t  h a s  bccn i n  f o r c e  d u r i n q  t .hc insured's l i f e t i m e  f o r  2 years 

f rom t h e  datc of thc p o l i c y ,  cxccpt f o r  rioripayment, of premiums. ' '  

Aqrawal  w a s  t h e  owner  of t h e  p o l i c i c s  a t  t h e  t j r r i e  of thei r 

i s s u a n c c .  However, on J a n u a r y  2 9 ,  2003,  Agrawal  f i l l e d  o u t  a 

Change of  Ownersh ip  w i t h  R e v e r s i o n  t o  Insured f o r m  a n d  named a l l  

the p l a i n t i f f - : ;  a:; O W I I ~ ~ L ' S .  A d d i L i o n a l l y ,  on March 31, Agrawal  
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i.s:;ucd by d e f e n d a n t  u n d e r  

which t h e y  w c r e  c l a i m i n g  berieii 1.:;. 

Accord ing  I.0 d e f e n d a n t ,  p l  a i n t i  f f s  c la ims  were r e c e i v e d  on 

September 2, 2004 - Pur-suaril- t.o t h e  p ro f fc red  e v i d e r i c c ,  d e f e n d a n t  

decl. i ned c o v e r a y e  under l.hc p o l i  c:ics i n  1.ett.ers t.0 d e f e n d a n t s  

dated August  2 5 ,  2 0 0 5  ( d e c l i n a t i o r - 1  letter) . I n  t h a t  d e c l i n a t i o n  

lelrter, d e f e n d a n t  asse.r . ts  t h a t  Lhc pol: c ie s  were v o i d  ab  i n i t i o  

hased upon " t h e  u s u a l  i r iqui . r ic : :  in c : l a i  rns o f  t h j  s n a t u r e ,  'I i .  e .  , 

tihose t h a t  ar-isc w i t h j  II the per i .od  cr,f i r i con t . e s t . ab i1 i t . y .  See 

Agrawal A f f i d a v i t  i.n O p p o s i t i o n ,  Ex11 - D. 

'l'he dec1i r ia t : ion  lc t . ter  f u r t h e r  sI..atcs, "in a d d i t i o n  t o  o t h e r  

relevant f a c t s  t.tiat [ t .he  d e c e d e n t ]  d i d  riot discl(.)se t h e  t - r u e  arid 

compl.e1-:e f a c L s  c o n c e r n i n g  her f i r1;lncia.l income. . . . The documents  

p rov ided  to us d u r i n q  Lhe c l a i m  i n v e s t ;  gaLiori  do riot support. the 

n e t  wor th  f i g u r c s  p r o v i d e d  i n the a p p l i c a t i o n .  'I 

Tn t h e i . r  amended v e r i f i e d  cornpla i n t ,  p l a i n t i f f s  seek 

monc ta ry  damages f o r  b r e a c h  o L  coritracL; i n  i t s  second  v e r i f i e d  

amended answer, d e f e n d a n t  coun l : e rc l a ims  for a d c c l a r a t - i o n  t - h a t  

Lhe pol i c ics  are r c s c i n d e d  due  Lo n w t c r i a l  m i s r e p r e s e n t - a t i o n s  by 

t h e  d c c e d e n t .  

Discussion 

To o b t a i n  summary  judqn ien t ,  a movant m u s t  make a p r i m a  f a c i e  

showj rig of entiI:lemcirit: t o  a  court.'^ dir-ec; t i r iy  j u d g m e n t  in it-s 
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f a v o r  as a matter of  l a w .  Sce A l . v , ~ i e z  v Prospect Hosp.,  68 N Y 2 d  

320  (1.986) . "Onc:e t h i s  showi r-iy ha.; been made, t .hc  b u r d e n  s h i f t s  

t o  t h e  nonmoving pa r t .y  I.o produce e v i d e n t i a r y  proof i n  a d m i s s i b l e  

fo rm s u f f i c i e n t  t.o e s t a b l i s h  t . he  ex.i s t e n c c  of  rr1at:erial issues of 

f a c t  t.ha 1. r e q u i r e  a t r i a  1 for re:;olut. i on - ' I  G i r i f f r j  da v C i t i b a n k  

Corp. ,  100 NY2d 72, 81 (?00:3) . ' I ' h e  mo t ion  may nn1.y be g r a n t e d  

where i t  " c l e a r l y  appcar[s] t.hat: no m a t - e r i a l  a n d  t r i a b l e  i s s u e  o f  

f a c t  i s  present-ed" ( G I . . i c k  & m i l c c k  v l ' r i - P a c  Export Corp. ,  22 

NY2d 4 3 9 ,  441 [1968] ) , b e c a u s c  sunirnary judgment. i:; a d r a s t i c  

remcdy t - h a t  should not be i n v o k e d  where Lhere  i s  a n y  doubt a s  t o  

t h e  e x i s t e n c c  of a t r i a b l e  i s sne  or when ari i s s u e  i s  e v e n  

a r g u a h l e .  See Z u c k e r - i n d n  v C i t y  nf N e w  York ,  43 NY2d 557, 562 

(1980). 

Derendanh seeks summary judgment. d i s m i s s i n g  t h e  c o m p l a i n t ,  

as w e l l  a s  on its count2er~c:lairn f o r  a d e c l a r a t . i o r i  t h a t  t h c  

p o l . i c i e s  a r e  v0j.d a b  i r 1 i . t .  i .0  - Defendan t  con te r ids  Ir.hat d e c e d e n t  

h a d  a h i s t o r y  of d iabe t -cs  m c l l i . t u s  at. t h e  t i m e  o f  t h e  

a p p l i c a t i o n ,  which s h e  d i d  n o t  reveal t o  d e f e n d a n t .  

A d d i t i o n a l l y ,  d e f e n d a n t  m a i n t a i n s  t h a t  t h e  v a s t  m a j o r i t y  of  t he  

a s se t s  l i s t e d  a s  Lhe d e c e d e n t s  were n o t  in tier- name. F i n a l l y ,  

t h e  defendant:. a s s e r - t s  t .hat ,  despit ie t h e  f a c t  that a t  t h e  Lime of 

her a p p l i c a t i  c)n, pl . ;diri t i  f f  was ~ W ; I L ~  of s e v e r a l  o t h c r  lj € e  

i n s u r a n c e  pol  i ci e.?, w h e n  t.he app1.i c a t . i o n  r e q u e s t e d  d e t - a i l e d  

i n f o r n i a t  i c )n  r e g a r d i n g  " A 1  1 I n s u  r-ance and A n n u i  ties on Proposed 

Insured, I' s h p  o n l y  r evea led  t h e  o n e  o t h c r  l i f e  i n su rance  policy 

w r i t t e n  t h r o u g h  tlefentlar.it:. - 
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Defendant  a v e r s  t ha t :  all o f  thcse  m i s r e p r e s e n t a t i o n s  011 the  

appl icatr .  ioii  were rna t c r i a l ,  a r i d  v o i d  t h e  po1ic.i e s .  

P l a i n t . i f t s ,  howcver ,  urge t1ii.s c o u r t  t.c deny  defendani: 's 

m o t - i  on,  because d e f e n d a n t  w a i v e d  arny o t h e r  grc-)urids t o  c o n t e s t  t h e  

v a l  i d i t y  o f  t h e  pol.i.cy, except .  t.ho.sc g r o u n d s  khat .  were conI:ai.ned 

i n  t h e  Decl i n a t i n n  Lctter . A d d j . t i o n a l l y ,  p l  a i r i t i f f s  c o n t e n d  

t h a t ,  because defendant had a c t u a l  or c o n s t r u c t i v e  n o t  i.ce of  

o t h c r  grounds or1 w h i c h  t.o d e c l i n e  Lke c l a i m s  a t  t h e  t i m e  of  t h e  

D e c l i n a t j  o n ,  t h o s c  other- ground:; werc w a i v e d .  

k'urI.tier, a s  respec1-s t h e  d e c e d e n t  ' s f i n a n c e s ,  p la in l i : j . f f s  

a v e r  t h a t  t h e r e  was n o  ma1,er-ial m i s r e p r e s e n t a t i o n  r e g a r d i n g  t h e  

d c c e d e n t . ' s  Ilinances, i n  that-. tier a s s e t s  were h e l d  i n  a H i n d i  

Und iv idcd  Fa rn i ly  (H1JF) and (:hat she was t h e  o w n e r / k a r t a  o f  Ihe 

H U F .  

F i n a l l y ,  p l a i n t i f f : ;  dssert t h a t  t h c y  a r e  e n t i t l e d  to a j u r y  

t r i a l .  of i.he issues i n  i .his  ac t i ( - ) r~ .  

Ma t c r - i  2 1 M.i s i-2pr-es e ii I? a t i on 

P u r s u a n t  t.o I n s u r a n c e  Law 3105 ( a )  , ' I  [ a ]  r e p r e s e n t a t i o r l  i s  a 

s t a l - e m c n t  as to p a s t  or p r c s e n l .  f a c t ,  made t.0 t h e  i n s u r e r  by ,  or 

b y  t h e  a u t h o r i t - y  of-, t h c  a .pp l i . can t  for- i n s u r a n c e  o r  t h e  

p rospec t ive  i n s u r e d ,  at. or b e f o r e  the makinq o€ t h e  i n s u r a n c e  

con l l sac t  as a n  .i r1duc;errient t o  t.ho mak i r i g  t h e r e o f ' .  ' I  A m a t e r i a l  

mis regre : ;e r l t . a t ion  i s  one, w h j  ch, had thc: i n s u r e r  known, it. would  

h a v e  caused t-hat. i n s u r e r -  t.0 "ei t - h c r  r i o t .  h a v e  i s s u e d  t2he p o l i c y  or 

wonld have  o n l y  at. a h i y h e r  p r e m i u m . "  Fe. ldmai i  v F r i c d n i d n ,  241 
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RD2d 433, 434 (1st D e p L  1997) ( inLerna1  quote omitted); scc also 

Zilkhd v M u t u a l  L i f e  111s. Co. ( I f  N e w  Y n r k ,  287 A D 2 d  713, 714 (2d 

Dcpt 2001.) . "The m a j o r  q u e s l . i o n  j..? wheLhcr t.he company h a s  h e e n  

i n d u c e d  t o  a c c e p l  a n  a p p l i c a t . i o n  which i t; m i g h t  have o t h e r w i s e  

ref u s e d .  'I Prc7ccs . s  P7an t : s  Corp.  v Ucentlf-icia.1 N J L J .  Ins. Co. , 53  

AD2d 214, 21.7 (1st. Dept 19'/6), arf'd 42 N Y 2 d  928 (1977); see a l s o  

Koloski v MEttropnl.iI:nn L i f c  I n s .  Cc)., 5 M i , s c  3d 1028(A) (Sup  C t ,  

N Y  County 2 0 0 4 ) .  

G e n e r a l l y ,  w h e t h e r  o r  n o t  3. m i s r e p r e s e n t a t l o n  is m a t e r i a l .  is 

a q u e s t i . o n  o f  €ac t  (see Kroski v Long I s l a n d  Sav. B a n k  F S B ,  261 

AD2d 1 3 6  L1.st Dcpt 19991 ) ,  but. "where t h e  c v i d e n c e  c o n c e r n i n g  

m a t e r i a l i t y  is  c l e a r  and  s u b s t a n t i a l l  y u n c o n t r a d i c t e d ,  it i s  f o r  

t h e  court. L o  decide 2.5 a mat.t.:er of  l a w .  'I A g u i l a r  v U. S. L i f e  

Ins. C o .  i n  the C . i t y  o r  N e w  York ,  167 A D 2 d  209, 210 (1st. Dept 

1990). 

T o  e s t a b l i s h  it..; r i q h t .  t o  r e s c i n d  a p o l . i c y  on t h e  grourids o f  

mat :e r ia l  m i s r e p r e s e n t a t i o n ,  ari j risurer must  demonstrate t h a t  t h e  

insured  made such a m a t e r i a l  m i s r e p r e s e n t a t i o n  t .hr.ough t h e  

p r o f f e r  of  docurncnts rcgarc3irig i t s  undcrwr i  t . i n g  p r a c t i c e s .  S e e  

Schirmer v Penker-t ,  41 AD3d 688 ( % d  k p t  2007); see a l : ;o  

PrEici-sioii A u t o  Accesso.r.ies, Inc. v Utica F i  r-st Ins. Co., 52 AD3d 

1138 (4th Dcpt) , Iv dei-~jed .I1 N Y 3 d  '709 ( 2 0 0 8 ) .  T h i s  may i n c l u d e  

t h e  proffer of a c o p y  of 1Lhe i n s u r e r ' s  u n d e r - w r i .  \Ling g u i d e l i n e s ,  

however ,  mere c o n c l u s o r y  .stat.errieri 1.5 b y  a n  i n s u r e r -  ' s employees  

ahout. s u c h  iinder-wrj.t.i.ng po1ic: ies  a r e  i n s u f f  i c i  erit Lo s e r v e  2s t h c  

b a s i s  f o r  e s t a b l i s h i n g  a m a t e r - i  a1  mi s r e p r e s e n t a t - i o n .  See 
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Cr.il--aiiovjc 'J NCW Y o r k  C e n t .  M i i l . .  7; r.5 I n s .  Co. , 307 A D 2 d  435 (3d  

Dept 2003) . 

H e ~ e ,  c ic fenchr- i t  p r o v i d c s  both a n  a f f i d a v i t  €rom i t s  

Associate Chief Underwriter-, as w e l l  a s  exhit1i.t.s o f   defendant.'^ 

u n d e r w r i t i n g  g u i d e l i n e s  a n d  i.rich1st.i-y r a t i . n y  tables. See 

A f f i d a v i l :  of Ei .1  een Kos . iner  ( K o s i n e i . )  , E x t i s .  A - F .  K o s i n c r  

e x p l a i n s  a t  l e n g t h  in her- a f f i d a v i t  why each of t h e  d c c e n d e n t  ' s 

a I lcged r n i  s rep  re sen ti a t  i o r 1  s wou 1. d have e it her- re  su 1 t ed i n  e i t h e  r 

t.he i s s u a n c e  of  t h e  p o l i c j . e s  i n  ~3 d i f f e r e n t  c l .ass  o r  would have  

caused  d e f e r i d a n t  to d e c l i n e  t o  wri Le t .he  requestled i n s u r a n c e  i n  

a n y  raLe class. 

The Decl inat . ior- i  Let t -er  s t a t - e d  t h a  1. " i n  a d d i t i o n  t o  o t h e r  

r e l e v a n t  facts that [ t h e  deccderit.] di t3  riot d i s c l o s e  t h c  tr-ue and 

complete fact..'; c:oncerning h e r  f i .nanci .a l  income.  . . . The documents  

provided t o  u s  d u r i n y  t h e  claim i n v e s t i g a t i o n  do n o t  support the 

net w o r t h  figures pr-tivided i.1-i thc a p p l i c a t i o n .  I' 

P 1 a i n t . i  Efs assert Lhat, t.)ec;ause [.he D e c l i n a t i  on Le t t e r  d i d  

n o t  c o n t a i n  a n y  o the r -  allcqed matcri  a1 m i s ~ e p r e s e r i l ~ . a t i o n s ,  any  

o t he  r a 1 1. eyed mat e r i a 1. m i  s r cp  r-e :; e n  t a t i o n s  a re w a i v e d  . 

'I [TI h e  qenera l  rul e is tha I: an i n s u r e r  wh i . ch  d e n i e s  

l i a b i l i t y  on a s p e c i f i e d  qroui id  rriay n o t  Lhc rea f t e r  s h i  C t  t h e  

b a s i s  f o r  i ts disc la imer  Lo a n o t h e r  qround known t.o i.t a t  t h e  

t i m e  o f  its or-; yi . i - ia l  rcpud i a t i o n .  'I Gubcrmnn v W.i l l i a r n  Penri L i f e  

Tris.  Co. of' N c w  Y o r k ,  146 A D % d  8, 11 (2d Dept 1989). However, 

t-he gene ra l  r u l c  'lis l i m i t c d  L o  t h o s e  i n s t a n c e s  i n  which  t:iie 
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i n s u r e d  ha:; b c c n  prejudiced by t .hc i r isurer  ' s c o n d u c t .  'I Su Iner v 

G . A .  i n s .  C:o. of New York ,  224 A D 2 d  205, 206 (1st D c p t ) ,  .Iv 

clenicd 88 N Y 2 d  805 (1996). 

P 1 . a i n t i f f s  h a v e  failed t.o s h o w  a n y  p r e j u d i c e  on t h e  p a r t -  of 

d e f e n d a n t  as respe(.:Ls the i n s t d n t .  c l a i . m s .  They have f a i l e d  t o  

pr -of fc r  a n y  cvi dence of e i  \:her- abaridonj.ng any d c f e n s c  o r  a n y  

" a c t u a l .  conduct .  b y  t.he j -nsu rc r -  affi r m a t - i v e l y  l u l l  i.ng pl  aintj.€'f [s] 

into inac : I ; ion ."  Chester  v ~utuiil LiLe Ins. Co. of N e w  Y ' o r k ,  290 

A D 2 d  3 1 7 ,  318 (1st Dept 2 0 0 2 ) .  

T h e r e f o r e ,  d e f e n d a n t  113:s n o t  waived  n o r  is  it estopped f rom 

rei-yinq on addi t - i iona l  bases f o r  r e c i s s i o n  beyond t h e  d e c e d e n t  s 

al I eged  mj srepreser1tat . j  (:in r e g a r d i n g  hcr financial income and n e t  

worth . 

Whethe r  o r  nol: t h e  e v i d e n c e  r e g a r d i n g  the m a t - e r i a l - i t y  oE 

a n y  a l lcqed  m i s r e p r e s c n t a t i o n  made by the decedent is: clear and 

s u b s k a n t i a l l  y u n c o n l . r a d i c t e d ,  s u c h  t .ha t  t h e  a l l . eged  

rn ; . s reprcser iLat ions  may be d e t e r m i n e d  as a m a t t e r  of  l aw ,  e a c h  

a l l e g e d  mis r . - ep rese r i l . a t i on  must be  a n a l y z e d  separately. 

I ncome /Net W o r 1. h - 

AI Lhough t h e  d e c e d e n t  o r i g i n a l l y  stated that h e r  n e t  wor th  

was $500,000, t - h i s  w a s  under-sLood b y  all p a r t i e s  t.o h e  a c l e r i c a l  

e r r o r  and t h a t  t h e  pol  i c ies  were i s s u c d  wi.th t h e  u n d e r s t . a n d i n g  

t h a t  t h e  deccder-11,'s net: wor th  was be tween  $5 m i l l i o n  and  $6 

m i l l i o n .  Defendan l . ,  however ,  a s s e r t s  t h a t . ,  ba sed  on t.tie p r o p e r t y  

i 1.1 h e r  o w n  r i a m e ,  t.he dcceder i t  's wort-ti w r i s  rriuch less t h a n  t h i s  

amount ,  and had i t  known t-hat t.1-le d e c e d e n t  ' s net .  w o r l h  

a 
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s ic jn i  f i c a n t . 1  y l e s s ,  it w o u l d  i i o t  h a v e  w r - i t t . c n  t h e  p o l i c i e s .  

PI d i n t  i f f s ,  however ,  mairnt .a in  t . k a t  t.he d e c e d e n t  was t h e  

o w n e r / k a r t a  of t.he HUF, which h d d  a v a l u e  of $5 m i l l i o n  t o  $6 

m i l l i o n  a t  t h e  i:imc: o f  t h e  dec:ecient.'s d e a t h .  In h i s  J u n e  12, 

2 0 0 8  D e c i s i o n  arid O r d e r ,  J u s t . i r : e  Wal I:er J3. Tolub r e q u e s t e d  a Copy 

of such I n d i a n  l a w .  P l a i n 1 : i f f s  have p r o f f e r e d  t . h i s  i n  the  form 

of. t h e  a f f i d a v i t  of  V i j a y  M. Mchta (Mehta), a n  a c c o u n t a n t  .in 

I n d i . a ,  a n d  t he  att .a(:hed e x h i b i  1.5. Meht.a m a i n t a i n s  t h a t ,  a s  t -he 

H U F  karta, t:he d e c e d e n t  w a s  " t h e  a b s o l u t e  owner and  in e x c l u s i v e  

p o s s e s s i o n  of  j o i n t  f a m i l y  p r o p e r t y .  . . .  T h e  karta or owner c a n  

borrow money, e n t e r  i n t o  contract.:;, and  spend o r  mismanage money 

w i t h o u t  b e i n g  accounLable Lo t.tie f a m i l y  . 'I See Mehta A f f i d a v i t ,  

a t  7 4 ;  see a l s o  Met1t.a A f f i d a v i t ,  Exti. C .  A d d i t i o n a l l y ,  Mehta 

proff er-s a n  o f f i . c i a 1  I r i d i a n  tlocumenI:, i . r i d i c a t i n y  t h a t  the 

d e c e d e n t  was t . h e  ciwncr as kar1.a of t:hc HIJF at. Lhe time of h e r  

app12 . i ca t ion .  See MehLa Aff idav i . t - ,  E x h .  E. F i n a l l y ,  plaintiffs 

h a v e  p r o f f e r e d  1 e t t . e r - s  from I n d i a n  c o n s u l t a n L s  v a l u i n g  t h e  H U h '  i n  

I n d i a n  c u r r e n c y  arid a canvcrsi on t a b l e  t o  IJS dollars. See 

Agrawal  A f f i d a v i t ,  Exh:;. G & H. 

Reviewing a l l  t h e  proffered e v i d e n c e ,  t h i . 5  court holds, a s  a 

m a t t e r  of law,  [:hat. t.he d c c e d e n t .  d i d  nol, m a t e r i a l l y  m i s r e p r e s e n t :  

her n e t  W O L  1-11 i n  t.he app l  i c 2 t . i  on. 

Diabetes 
~ , 

The d e c e d e n t  s t . . a tcd  CIII t h e  a p p l - i c a t i o r i  t h a t  s h e  d i d  riot have  

Di . abe tc s  Me1  1 . i t u s .  1 t: i s  uncont.est:cd { .ha t  s h e  was a f f l i - c t c d  w i t h  

t h e  d i s e a s e  at Lhe t i m e  of her dea1.h; w h a L  i s  a t  i . s s u e  i.:; whe the r  

9 
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t h e  i n s u r - e t 3  was aware  o f  h e r -  c!i;iqnos i.s a t  t h c  time she corrip1et:ed 

t h e  a p p l i c a l i o n ,  and  i.f so, wl-iet.hci- l.he m e d i c a l  records 

i r - id ica t  ing t h c l t  s h e  had heeri pi-evi ously d i a y n o s e d  a r e  a d m i s s i b l e  

h e r e i n .  

A t  t h e  t i m c  o f  t.he a p p 1 i c a t . i  ( . ) r i ,  t h c  d e c e d e n t  submit~Led a n  

a t t e n d i r i y  p h y s i c i a n ' s  s t - a t e r n e n t ,  s7.gried by D r .  K r i s h n a  J a j a o  on 

Noverriber 22, 2 0 0 2 ,  t h a t .  t.he examinat .  ion of t h e  d e c e d e n t  r e s u l t e d  

i n  normal  f 7  n d i  r igs ( w i t h  n o  t.reat-.ment r e q u i r e d )  . See Mateo 

A f  f i d a v i - t .  , E x h  E .  Howevcr, ac:cording t o  her s o n ,  A y r a w a l ,  J a j o o  

was n e v e r  the dec;edent s doc t -or ,  a n d  t h a t  tihe decedent  I s  t r c a t j - n g  

d o c t o r s  were i n  I n d i a .  .See Mateo A f f i d a v i t ,  l7xh. H .  

D e f e n d a n t  h a s  p r o f f e r e d  t h e  t . r ea tmcn t  not..es and  r e p o r l s  of a 

D r .  A jay  S o l a n k i  ( S o l a n k i ) ,  who w a s  t . he  c l e c e d c n t ' s  p h y s i c i a n  i.n 

J n d i a .  See MaLeo A f f i d a v i t ,  Xxh.  0. T h e  e a r l i e s t  o f  t h o s e  

notes, dat:ed A p r i l  2 7 ,  2 0 0 2 ,  i r i d i c a t c s  t .hat  t h e  decedent had bot-h 

D i a b e t e s  M e l l i t u s  and  h y p o t h y r o i d i s m .  

P l a i n t i f f s  i n c o r r e c t 1 . y  aver t . h a t  a l l  of  S o l a n k i ' s  r e c o r d s  

are unsworn,  and, t h e r e f o r e ,  p r : ~ f f e r e d  i n  a n  i n a d m i s s a b l e  form,  

which s h o u l d  n o t  tic c o n s i d e r e d  by  t.tiis c o u r t . .  However, a 

d e f e n d a n t  may r c l y  upon Lhe  o p p o s i t i o n ' s  own doctor's unsworn 

repor t . . ?  . S P P  N c w t o n  v Drayton 305 AD2cl 3 0 3  (1st. D e p t  2 0 0 3 ) ;  see 

a l s o  Arbour v Commc.rcia7 1 , i f s  I n s .  C C I . ,  2 4 0  Au2d 1.001 (3d LWpt 

1 9 9 7 ) .  

It i s  clear from Lhe p r o f f c r e d  r e p o r t s  by S o l a r i k i  t h a t  t h e  

deceden t .  knew a b o u t  the fac:I_ t h a t  s h e  h a d  Dia.betcS M e l l i t u s  p r i  c).r  

t o  hcr f i l i n q  t h c  app1.i cat. i .o r -1  f o r  dcferidanL ' s l i f e  irisurancc 
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p o l i c y .  

T h i s  c :nur t  holds b h a t  t.he decccier-iL ' s m i s r e p r e s e n t a t i o n  

r e g a r d i n g  her hea1t .h  .st.aI.us was rriateri al. 

underwr iL ing  g u i d e 1  ines and r-ai . ing t a b l e s  Show, d e f e n d a n t  would 

not. have w r i t t e n  t .he po l i c i c s  wit.l-iin t .he same c'.al:ecjory, arid i n  

f a c t  may not h a v e  writ.Len the p o l i c i e s  a t  all - T h e r e f o r e ,  

d e f e n d a n t  i s  e n t i t - l e d  Lo a d e c l  a r a t i o r l  Lha t  the  p o l i c i e s  a r e  

r e s c i n d e d  based upon t.he d e c e d e n t  Is m a t e r - i a l  m i s r e p r e s e n t a t i o n  on 

A s  d e f e n d a n t ' s  

t h e  a p p l i c a t i o n .  

O t h e r  L i f e  I n s u r a n c e  - . P o l i c i e s  , . .. 

Alt-hough t h i s  co,ur-t h a s  a1.ready he1.d Lha t  t h e  p o l i c i e s  were 

v o i d  a b  i n i L i o  f o r  a m a t e r i a l  m i s r e p r e s e n t a L i o n  on t h e  

appl  i cal:.ion, i f  t h i z  cour l .  was t o  c o n s i d e r  Lhe i s s u e  of w h e t h e r  

t h e  decedenl:  made 3. m a t e r i a l  m i s r e p r e s e n t a t i o n  on t h e  a p p l i c a t i o n  

r e g a r d i n g  o t .he r  i n s u r a n c e  p o l i c i e s  on h e r  I . i f e ,  it wou1.d h o l d ,  a s  

a mat te r '  oil law, t h a t  t h e  d e c e d e n t ' s  s ta tc rnent_  r e g a r d i r i q  o t h e r  

i n s u r a n c e  p o l i c i e s  was  a mat .e r i  a1 m i s r e p r e s e n t a t i o n .  The 

d e c e d c n t  w a s  t .he  i n s u r e d  under s e v c r a  1 cj Lher l i f e  i n s u r a n c e  

p o l i c i e s  at t h e  t i m e  of t h c  app1 i c a t i o n ,  i n c l u d i n q  those  i s s u e d  

b y  N e w  York L i f c ,  t . h e  I n s u r a n c e  Company of  I n d i a ,  and  John 

Hancock. Nonc of  those p o l i c i - e s  were r e v e a l e d  t o  d e f e n d a n t  

ei t ,her a t  t h e  t i m e  of t.he a p p l i c a t j o n  o r  a t  a n y  t i m e  prior t:o t h c  

decedent ' s d e a  Iih. Ilecedcrit ' s f a i l u r e  I.o a d v i s e  t.he de fcnda r i t  o f  

a l l  o r  a s i g n i f i c a n t .  p o r t i o n  o f  t.he l i f e  i n s u r a n c c  s h e  a l r e a d y  

had w a s  a s u f  f i c i e r i t . 1  y m a t e r i a l  mi s r e p r c s e n l . a t i o n  t o  void t h e  

p o l i c y ,  even  i IT 1.he decedent .  hr-ld n o t  made A mat.cr i  a1. 
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misreprescr-lt-at ion rc!yardiny h e r  h c a l t h .  

Order 

Rccordir lgl .y ,  il: i s  h e r e b y  

ORDERED t .ha t  Metropolitan Life Insurance Company's mot ion  

f o r  sumnary jucigrrlent i.:< g r a n t e d ;  a n d  i t :  i s  f u r t h e r  

O R D E R E D  t h a t  the p l a i n t :  if €s ' cornplai~-~t i s d i s m i s s e d  wi t.h 

costs 2nd d i s b u r s e m e n t s  1.0 dcf-endarlL as t a x e d  by t h e  C l e r k  oil the  

Court; and . i t  i s  f u r l - h e r  

ORDERED t - h a t  the C1 c1: k is direci:ed to enter judgment. 

a c c o r d i n g l y .  

ENTER : 
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